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EDITOR'S  ADVERTISEMENT. 

Almost  forty-six  years  have  now  elapsed  since  this 
valuable  Work  was  first  put  to  press ;  and,  nearly  twenty- 
six  years  since  the  sixth  and  last  Edition.  In  the  later 
reprints,  some  additions  were  made,  the  chief  of  which  seem 
to  have  been  "  The  Rules  respecting  Patents ;"  it  is  to 
be  lamented,  however,  that  sufficient  attention  has  not 
been  paid  to  the  correction  of  errors  discoverable  in  the 
former  Editions,  and  that  the  Cases  which  the  learned  Au- 
thor originally  treated  as  Manuscript  Cases,  which  have 
been  since  reported,  should  have  been  reprinted  without 
the  necessary  references  to  such  Reports. 

The  Editor  of  the  present  Edition  has  endeavoured  to 
keep  the  original  objects  of  the  Author  in  view,  by  di- 
jecting  his  chief  attention  to  general  rules  and  principles, 
being  aware  that  '' The  Introduction  to  the  Law  of  Nisi 
Prius"  was  never  intended  to  be  a  digest  of  Cases  deter- 
mined in  the  Nisi  Prius  Courts,  but  rather  as  a  collection 
of  the  Rules  and  Principles  by  which  Cajies  before  a  judge 
jEnd  jury  should  be  governed,  and  as  a  circuit  Companion 
for  gentlemen  attending  the  assizes. 

The  following  are  the  principal  alterations  and  correc- 
tions made  by  the  Editor  in  the  present  Edition  of  this 
valuable  Work,  and  he  trusts  they  will  be  considered  as 
improvements. 

The  references  to  the  adjudged  Cases  are  transferred 
from  the  margin  to  the  body  of  the  work,  and  those  here- 
tofore referred  to  by  figures  only,  are  now  distinguished 
by  their  respective  names,  where  such  names  could  be  dis- 
covered ;  the  obvious  liability  to  error  in  figured  re- 
ferences, was  his  motive  for  this  alteration.  The  periods 
of  adjudication  also  are  uniformly  added,  except  in  the 
notes,  where,  for  brevity's  sake,  they  are  omitted ;  references 
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to  Reports,  hitherto  omitted,  are  now  annexed;  there  is  one 
however  which,  at  first,  was  not  easy  to  be  understood,  and 
that  is  to  Oct.  Sir. ;  it  was  made  by  the  learned  Author  in 
the  first  impression  of  his  work,  and  has  been  copied  in  every 
reprint  without  explanation;  but  it  has  lately  been  sug- 
gested to  the  Editor,  that  the  Author  meant  to  refer  to  a 
small  Work  printed  in  Octavo  in  1754,  under  the  title  of 
"  Select  Cases  relating  to  E'oidenct,  by  a  late  Barrister 
"  at  LaxvT  That  Book,  it  seems,  was  suppressed,  on  the 
ground  that  its  contents  had  been  surreptitiously  obtained 
from  the  MSS,  of  Sir  Jo/?«  Strange^  whose  Reports  at  large 
were  printed  by  his  Son  in  the  following  year,  in  which 
most  of  the  Gases  in  that  Volume  are  introduced. 

The  paging  of  the  later  Editions  is  carefully  .preserved, 
and  the  known  difference  which  exists  between  the  first 
and  subsequent  Editions  of  Douglas's  Reports  is  noticed 
by  placing  the  pages  of  the  latter  within  a  parenthesis. 
The  Editor,  in  the  notes  also,  has  added  many  subsequent 
authorities,  and  introduced  such  old  ones  as  appeared  ap- 
plicable to  the  subject. 

The  Repertorium  of  Cases  is  very  considerably  extended, 
embracing  all  that  are  cited  in  the  text  and  notes. 

Lasth/y  A  very  copious  Table  of  Principal  Matters  is 
substituted,  which,  it  is  hoped,  will  materially  assist  each 
reference  to  the  text,  especially  to  those  Cases  which,  in 
many  instances,  are  so  diffuse  as  to  have  rendered  it  difficult 
for  the  Editor  to  determine  upon  the  appropriate  disposal 
of  the  notes. 

In  conclusion,  it  may  be  fairly  submitted,  that  the  labours 
of  the  Editor,  in  preparing  this  Work  for  publication,  after 
the  lapse  of  so  considerable  an  interval  since  its  last  ap- 
pearance, have  been  far  from  inconsiderable ;  the  result  of 
them  he  now  fearlessly  confides  to  the  candid  judgment  of 
the  reader,  encouraged  by  a  grateful  remembrance  of 
the  very  favorable  reception  afforded  to  his  former  endea- 
vours to  diminish  labour  and  facilitate  research. 

R.  W.  B. 

B/VTH, 

January^  1817. 
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AN 


AN 

INTRODUCTION 


TO   THE 


Sato  at  M^i  3^xms- 


PART   I. 


CONTAINING   THREE  BOOKS  OF 


ACTIONS  POUNDED  UPON  TORTS. 


INTRODUCTION 

TO 

PART   THE   FIRST. 


J.  T  was  for  their  mutual  conveniency  and  defence  that  men  first  e4itered 
into  society,  thereby  submitting  themselves  to  be  governed  by  certain 
laws,  that  they  might  in  return  enjoy  the  benefit  and  protection  of  them. 
Legum  denique  idcirco  omnes  servi  sumus,  ut  liberi  esse  possimus. — Cic. 
pro  Cluent. 

Hence  the  end  of  the  law  is  to  preserve  men's  persons  and  properties     [  S  J 
from  the  violence  and  injustice  of  others ;  and  for  that  purpose  it  does, 
in  all  instances  of  an  injury  behig  committed,  either  inflict  a  punishment 
upon  the  party  ofi'ending,  or  give  a  recompence  to  the  party  injured. 

The  method  prescribed  by  the  Law  for  getting  at  such  recompence 
is  what  is  properly  termed  an  action  :  therefore  leaving  Criminal  Pro- 
secutions,  by  which  punishments  are  inflicted,   to  the  disquisition  of 

B  others. 
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others,  I  will,  in  this  First  Part  of  my  work,  take  notice  of  the  Injuries 
for  which  an  Action  may  be  brought,  and  by  what  Evidence  it  may  be 
supported ;  and  also  consider  what  Defence  may  be  made  by  the  person 
against  whom  the  Action  is  brought,  and  what  b  the  proper  Manner  of 
taking  advantage  of  ifc 
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BOOK  I. 

TOR  WHAT  INJURIES  AFFECTINQ  THE  PERSON  AN  ACTION  MAY 

BE  BROUGHT. 

X  HE  injuries  on  account  of  which  an  action  maybe  brought,  are  such 
as  either  affect  the  person,  or  the  property  of  the  party. 

Those  which  affect  the  person  are, 

1.  Slander. 

2.  Malicious  Prosecution. 

3.  Assault  and  Battery. 

4.  False  Imprisonment. 

5.  Injuries  airising  from  Negligence  or  Folly, 

6.  Adultery. 

CHAPTER  I. 

OF    SLANDER. 

INLANDER  is  defaming  a  man  in  his  reputation  (a)  by  speaking  or 
writing  words  which  affect  his  life,  office,  or  trade;  or  which  tend  to 

his 


(a J  Slander  may  be  by  xvords  ma- 
liciously spoken  ia  the  presence  of 
others,  or  by  a  •writing  delivered 
over  to  another  to  scandalize  a  man, 
or  hy  'painting  a  man  ignominlously, 
or  hy  signs,  as  by  affixing  a  gallows 
over  a  man's  tloor.  Case  de  libdlis 
Jamosis,  5  Co.  125. 

The  important  distinction  between 
loords  spoken  and  libels  was  fully 
established  in  Fillers  v,  Monsley,  2 
Wils.  403,  viz.  1  hat  whatever  ren- 
ders a  man  ridiculous,  or  lowers 
him  in  the  esteem  of  the  world, 
amounts  to  a  libel;  though  the  same 
words,  if  spoken,  would  not  have 
been  a  defamation  of  him. 

As  to  slander  by  words :  Where 
the  words  spoken  bring  a  man  into 
danger  of  legal  punishment,  they 
will  support  this  action,  but  they 
must  charge  a  fact  to  have  been 
committed,  for  it  is  not  enough  to 

B 


charge  him  with  an  evil  intention 
only.  Harrison  v.  Stratton,  4  Esp. 
K.l\  Ca.  218. 

So  adjective  words  are  actionable, 
if  they  presume  an  act  committed, 
as  to  call  a  man  "  a  perjured  old 
knave,"  for  perjured  implies  an  act 
committed.  Sccus,  if  a  man  be 
called  ''  a  seditious  oxthevish  knave," 
for  that  only  imports  an  inclination 
to  the  crime.  Brittridge's  Ca.  4  Co. 
18. 

And  indeed  any  words  which  may 
subject  a  man  to  prosecution  are  ac- 
tionable. Morgan  v.  IViliiams,  1 
Stra.  142.  Cuddington  v.  IVilkins, 
Hob.  81.  Carpenter  v.  Tarrant,  Ca^ 
temp.  Hardw.  339,  cited  hy  Ellenbo"' 
rough,  C.  J.  in  Roberts  v.  CamdeTif 
9  East,  97. 

So  words  which  operate  to  ex- 
clude a  man  from  society,  are  ac- 
tionable, as  charging  him  with  hav- 
2  ina 


3«  Lijuries  affecting  the  Person,         [Book  L 

his  loss  of  preferment  in  marriage  or  service ;  or  to  his  disinheritance ; 
or  which  occasion  any  other  particular  damage,  (a) 

If  slander  be  spoken  of  a  peer  or  other  great  man,  it  is  called  by  a 
particular  name,  Scandahun  Magnatum,  and  is  punishable  in  a  particular 
manner,  r/r.  by  iniprisonipent,  hy  JVestm.\.  c.  34.  as  well  as  rendering 
damages  to  the  person  injured,  to  be  recovered  in  an  action  founded 
[  *4  ]  upon  the  2d  of  jR.  2.  tarn  pro  *  Domino  rege  quam  pro  seipso.  And 
this  statute  is  a  general  law  of  which  the  court  will  take  notice,  and 
therefore  it  need  not  be  recited  in  the  declaration,  (yet  if  the  plaintiff 
undertake  to  recite  it,  and  mistake  in  a  material  point,  it  is  incurable :) 


ing  an  infectious  disease.  Taylor  v. 
Pcrr,  1  Rol.  Abr.  44.  Taylor  v. 
Ferkins,  Cro.  Jac.  144.  Crittal  v. 
Horner,  Hob,  219-  J  antes  v.  Rut- 
lech,  4  Co.  17,  But  the  words  must 
charge  him  with  being  then  infec- 
tious, and  not  with  having  been  so. 
Carslake  v,  Mapledoram,  2  T.  Hop. 
473.   Taylor  V.Hall,  2  Stra.  II89, 

So  words  which  hinder  a  man  in 
his  profession  or  trade,  arc  action- 
able. Byrchleys  Ca.  4  Co.  l6.  Day 
V.  Buller,  SVVils  59-  Phillips  v. 
Janson,  2  Esp.  N.  P.  624,  Roberts 
V.  Camden,  9  East,  93.  Hardmcke 
V.  Chandler,  Stra.  1138.  Upsheer  v. 
Beits,  Cro,  Jac,  5/8.  Kemp's  Ca. 
Dy.  72  (b).  Scd  Vide  Con.  Dig.  Jet, 
on  Ca.  tit.  Defamation,  (D)  24.  259. 
(F)  9-  26'9-  for  these  cases  at  large. 
■The  general  rules  of  construction,  as 
to  slanderous  words,  is  to  construe 
them  in  their  plain  and  popular 
sense,  and  such  in  which  an  ordinary 
hearer  would  have  understood  them 
at  the  time  they  were  spoken.  Har- 
tnan  v.  Delany,  Fitzg,  254.  Roberts 
V,  Camden,  9  East,  93, 

'(^a^  Words  not  otherwise  action- 
able, become  so  when  applied  to  a 
man's  trade  or  profession ;  and  words 
published  in  writing  are  actionable, 
•which  would  not  be  so  from  a  bare 
speaking  of  the  same  words  ;  because 
a  libel  disperses  and  perpetuates  the 
scandal.  Hannaii  \.  Delany,  Fitzg, 
253  :  therefore  to  print  of  any  one, 
that  he  is  a  swindler  is  a  libel,  and 
actionable ;  and  a  justification  of 
such  a  charge  must  state  the  par- 

*  This  seems  a  mistake  j  for  a  man  is  not 


ticular  instances  of  fraud,  by  which 
defendant  means  to  support  it.  V An- 
son V.  Stuart,  1  T,  Rep.  749- 

InSurmon  v.Shilleto,  3  Bur.  I688, 
the  words  "  Thou  hast  cheated  me 
of  several  pounds"  were  held  action- 
able ;  but  it  should  seem  there  was 
a  colloquium  in  the  same  count  about 
the  plaintiff's  trade,  although  none 
is  mentioned  as  being  in  that  count, 
either  by  the  reporter  or  the  bench. 
In  I' Anson  v.  Stuart,  sup.  Ashhurst,  J. 
said,  that  "  which  affects  liberty,"  is 
to  charge  a  man  with  having  com- 
mitted an  indictable  offence;  qua;re 
tamen,  for  Eyre,  C.  .1.  expressly  says, 
that  calling  a  man  a  cheat,  is  not 
actionable,  and  yet  he  is  indictable 
as  a  cheat;*  and,  in  his  opinion, 
the  words  must  impute  a  felony : 
the  old  cases,  he  said,  were  irrccon- 
cileable  on  this  point,  but  the  fol- 
lowing appeared  to  him  to  be  the 
leading  principles,  viz.  words  arc  ac- 
tionable  which  impute  to  a  man  the 
crime  of  felony,  or  a  disease  which 
may  drive  hira  from  society,  or  any 
thing  which  imports  a  something 
equally  noxious  in  its  effect.  So 
words  not  actionable  in  themselves, 
may  become  so  from  the  person  to 
whom  they  are  addressed,  and  some- 
times n  colloquium  may  be  supposed, 
but  in  other  cases  they  are  not  ac- 
tionable, except  for  particular  da- 
mage; therefore  "  thou  'AVt  forsxcorn" 
is  not  equivalent  to  perjured,  with- 
out a  colloquium  as  to  some  judicial 
])roceeding.  Holt  v.lsterjield,  6T.  R. 
6'34.  Onslow  y.Horne,  3  Wils.  186. 

indictable  as  a  c/tra^/ but  as  dk  common  cheat. 

but 


Chap.  L]  slandek. 

but  it  must  be  shewn  that  the  plaintiff  was  unus  magnalum  at  the  time 
of  speaking  the  words,  else  the  action  will  not  be  maintainable,  (a) 
(Lord  Cromwell  v.Dennj/,  20  Eliz.  4  Co.  12,  13.  E.  of  Shuftsbury\. 
Lord  Digby,  T.  28  Car.  2.  2  Mod.  98.  Ld.  Townsend  v.  Dr.  Hughes, 
H.  28  8c  29  Car.  2.  2  Mod.  l66.  Lord  Say  and  Sele  v.  Stephens, 
T.  4  Car.  1.  Cro,  Car.  135.)  It  has  been  said  there  is  a  difference  be- 
tween an  action  grounded  upon  the  statute  de  scand.  magn.  and  a  com- 
Hion  action  of  slander;  that  the  words  in  the  one  case  should  be  taken 
hi  mitiori  sensu,  and  in  the  other  in  the  worst  sense  against  the  speaker, 
that  the  honour  of  such  great  persons  may  be  preserved :  (JS.  of  Peter- 
borough  V.  Sir  John  Mordant,  H.  21  8c  22  Car.  2.  1  Vent.  GO.)  But 
this  difference  seems  no  longer  to  subsist;  because  the  old  rule,  that 
words  shall  foe  t^en  in  mitiori  sensu  is  now  exploded,  and  the  rule  at 
this  time  is,  that  they  shall  be  taken  in  the  same  sense,  as  they  would 
be  understood  by  those  who  hear  or  read  them,  and  for  that  purpose  all 
the  words  ought  to  be  tajcen  together. —  Bradley  and  Messon,  M.  IOG.2. 
Ld.  Townsend  s.  Hughes,  2  Mod.  159. 

The  defendant  said  to  the  plaintiff,  /  knozo  you  very  well,  how  did 
your  husband  die  ?  The  plaintiff  answered,  "  As  you  may,  if  it  please 
God.'^  The  defendant  replied,  IVo,  he  died  of  a  zcound  you  gave  him. 
On  not  guilty,  there  was  a  verdict  for  the  plaintiff;  and  on  motion  in 
arj:est  of  judgment,  the  court  Iveld  wor4s  actionable,  for  they  are  in  the 
whole  frame  of  them  spoken  by  way  of  imputation.  Packer,  jC.  J. 
suid,  it  is  very  odd,  that  after  a  verdict  a  court  of  justice  should  be  try- 
ing whether  there  may  not  be  a  case  in  which  words  spoken  by  way  of 
scandal  might  be  innocently  said  ;  whereas  if  th^t  were  in  truth  the  case, 
the  defendant  might  have  justified. — fVard  v.  Reynold,  P.  12  Ann. 
Gilb.  Rep.  K.  B.  243.  (b) 


(a)  It  has  been  held  in  the  Star  than  you  should  want  a  hangman, 
Chamber,  that  if  a  Scand.  Mag.  be  I  will  hang  you."  JjyJftiothcr  count, 
brought  on  this  star.  defeiiclaiU  can-  "  you  are  guilty,"  (innuendo  of  the 
twt  justify,  becauge  it  is  brought  (jiii  murder  of  P.  D.)  Alter  verdict, 
tarn,  aod  the  king  is  concerned;  but  both  counts  wc;e  held  to  be  action- 
defendant  may  explain  the  words,  able,  but  on  motion,  in  arrest  of 
and  tell  the  occasion  of  speaking  judgment  in  C.  B.  and  writ  of  error 
them.  If  they  are  true,  they  must  in  B.  11.,  Lord  Mansfield  said,  the 
not  be  published,  because  the  stat.  words  "  guilty  of  the  death,"  bore  a 
was  made  to  prevent  discords.  Per  very  dift'erent  meaniiig  fioni  "  you 
INorik,  C.  J.  in  Lord  Toxvnsheiid  v.  were  the  cause  of  the  cleat /i,"  for  one 
Dr.  Hug/ies,  sup.  might  be  innocently  the  cause  of  the 

(bj   Colloquhun  was  of  the  death  deatii  of  anotlier.    Peahe  v.  Oldhuiny, 

of  D.  D.     The  words  in  one  count  Cowp.  278,  where  this  case  was  cited 

were,  "  you  are  guilty"  (innuendo  of  by  Mansfield,  C.  J.  as  in  point, 
the   death  of  D.  D.)  "  and   rather 

Yet 
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Yet  perhaps  many  words  would  be  holden  to  be  actionable  in  the 
flase  of  a  peer,  that  would  not  be  deemed  so  in  the  case  of  a  private 
person;  as  in  the  Marquis  of  Dorchester's  case,  "  He  is  no  more  to  he 
valued  than  that  dog  that  lies  there."  Probee  v.  Dorchester,  M.  24  Car.  <2. 
B.  R.  1  Sid.  233.  So  in  the  case  of  the  Earl  of  Peterborough  and 
Stanton.  "  The  Earl  of  Peterborough  is  of  no  esteem  iu  this  country ; 
no  man  of  reputation  has  any  esteem  for  him ;  no  man  will  trust  him 
for  two-pence ;  no  man  values  him  in  the  country ;  I  value  him  no  raoie 
than  the  dirt  under  my  feet." — Vide  etiam  Winton,  Bp.  v.  WlarkJiamy 
Hetl.  55.  S.  P. 

In  offices  of  profit,  words  that  impute  either  defect  of  understanding, 
ability  or  integrity,  are  actionable jfflj  but  in  those  of  credit,  words  that 
[  *D  ]  impute  only  want  of  ability,  are  not  actionable,  *  because  a  man  cannot 
help  his  want  of  ability  as  he  can  his  want  of  honesty:  in  either  case 
charging  him  with  inclinations  and  principles,  which  shew  him  unfit,  is 
sufficient  without  charging  him  with  any  act ;  as  to  say  of  a  justice  of 
peace,  or  member  of  parliament,  "  he  is  a  Jacobite,  and  for  bringing 
in  the  Pretender."— i/pa;  v.Prinn,  M.  170S.  Salk.  695.  7  Mod.  113. 

J  Bro.  P.  c.  QT-r^*; 

The  charging  of  another  with  a  crime  of  which  he  cannot  by  any 
possibility  be  guilty  (as  killing  a  man  who  is  then  living)  is  not  action- 
able, because  the  plaintiff  can  be  in  no  jeopardy  from  such  a  charge, 
but  such  matter  must  be  pleaded  specially,  and  cannot  be  given  in  evi- 
dence on  the  general  issue,  otherwise  than  in  mitigation  of  damages. — 
Snagg  V.  Gee,  H.  39  Eliz.   4  Co.  16.  fc^ 

An  action  lies  not  for  the  saying — "  Thou  art  a  thief,  for  thou  hast 
stolen  such  a  thing,"  (ex.  gr.  a  tree)  the  stealing  whereof  appears  to  be 
no  felony,   for  the  subsequent  words  shew  the  reason  of  calling  him 


CdJ  To  charge  a  man  with  having  50.  Aston  v.  Blagrave,  1  Stra.  6l7. 

given  money  to  a  person  in  a  public  2  Ray.    1369.     Stuckley  v.  Billhead, 

trust,    is  actionable,   as  well    by  the  4  Co.  l6.  S.  P.     But  to  impute  mere 

person  said  to  have  given,   as  by  the  ignorance  to  a  justice  of   peace   is 

person  charged  with  having  received,  not  actionable.     Onslow  v.  Home,  3 

Per    Lord   M(insjicld,    in   Pvrdi/  v.  \ViIs.  IS6. 

Stacey,   5  Bur.   2/00;    because    the  (c)  Qwopre  as  to  the  authority  of 

words  would  have   imported    a   cri-  this  case,  for  the  man  maybe  put  in 

minal   charge;    but  in   this  case  it  jeopardy  on  account  of  it:  supposr 

was  not  charged   that   he   gave  the  the  party,    although  alive,   is  out  of 

money  to  the  commissioners,  and  no  the  kingdom,  or  has  been  missing,  &c. 

one  was  mentioned  to  whom  he  was  Sed  vide  Wilner  v.  Hold,    Cro.  Car. 

said  to  have  given  it,  and  the  word§  489,  where  it  is  said,  the  words  shall 

are  not  made  out  to  be  actionable,  be  taken  according  to  the  usual  speak* 


and  the  court  cannot  intend  it.  in 

(b)  Vide  Stawill  v.  Caume,  2  Lev. 


thiefj 


Chap.  I.]  slandei?. 

ihief',(a)  but  when  he  says,  "  Thou  art  a  thief,  and  hast  stolen  such  a 
thing,"  the  action  lies  for  calling  him  a  thief j  aud  the  addition,  "Thou 
hast  stolen,"  is  another  distinct  sentence  by  itself,  and  not  the  reason  pf 
the  former  speech,  nor  any  diminution  thereof. — Minors  v.  Leeford, 
11.1605.  Cro.  Jac.  114.  rZ*; 

Tljough  two  persons  say  the  same  words,  you  cannot  have  a  joint 
action ;  but  where  an  action  was  brought  against  two  for  charging  the 
plaintiff  with  felony,  and  procuring  her  to  be  indicted,  it  was  holdea 
good :  for  crimen  imponere  supposes  an  act,  and  is  a  tort ;  and,  like 
every  other  tort,  may  be  proved  against  two,  and  one  only  be  found 
guWty. —Sub/i/  V.  Mott,  20  Geo.  2.  (c) 

It  was  formerly  holden  that  the  plaintiff  must  prove  the  words  pre- 
cisely as  laid,  (2  Rol.  Abr.  718.);  but  that  strictness  is  now  laid  aside* 
and  it  is  sufficient  for  the  plaintiff'  to  prove  the  substance  of  them,  (d) 

However, 


CaJ  A.  calls  B.  "  a  thief,"  but  ex- 
pressly alludes  to  a  breach  of  trust 
only.  No  action  will  lie.  Thompson 
V.  Bernard,  1  Camp.  48.  Vide  etiam 
Christie  v.  Coivell,  Peake  N.  P.  4. 
Rohbins  v.  Hildredon,  and  Minors  v. 
Leeford,  Cro.Jac.  66\  Tibbs  v.  Smith, 
T.  Raym.  33.  So  in  Morgan  v.  IFil- 
liams,  1  Stra.  142,  defendant  said, 
'«  Thou  art  a  thief."  "  Of  whatT' 
"■  Of  every  thing."  After  verdict  for 
plaintiff,  defendant  moved  in  arrest 
of  judgment,  for  that  stealing  fruit 
from  trees  was  not  felony.  Per  Cur. 
It  must  be  intended  of  any  thing  he 
can  be  a  thief  of.  Et  vide  Harrison 
V.  Thornhorovgh,  Gilb.  Hep.  B.  R. 
114,  that  in  actions  of  slander 
words  are  not  to  be  taken  mitioH 
scnsik. 

(b)  111  Saxille  v.Jardin,  2  H.  Bla. 
532,  Eyre,  C.  3.  said,  he  could  not 
well  account  for  the  decisions ;  that 
calling  a  man  a  thief  is  actionable, 
but  the  calling  him  a  cheat  is  not  so, 
unless  it  be  that  thief  always  im- 
plies felony,  but  cheat  not  always. 
Cheat  has  been  always  held  not  ac- 
tionable, and  swindler  means  no  more. 
Per  Duller,  S.  C. 

Common  cheat,  or  common  swindler, 
it  seems,  are  actionable  words,  be- 
cause they  are  indictable  offences, 
and  put  the  person  charged  in  jeo- 
pardy ;    and  coinmon  swindler  is  the 


import  of  the  language  used  in/'^«- 
son  V.  Stuart,  1  T.  R.  752,  where 
it  is  held  a  libel,  and  not  so  held  be- 
cause reduced  to  writing,  which  can- 
not alter  the  nature  of  the  words, 
though  it  may  aggravate  the  offence; 
but,  in  a  justification  to  a  declara- 
tion of  this  kind,  particular  instances 
must  be  specified  in  the  plea,  that 
plaintiff  may  come  prepared  to  an- 
swer them. 

Cc)  If  words  be  spoken  of  part- 
ners, whereby  they  are  both  injured 
in  their  trade,  they  may  bring  a  joint 
action,  and  aver  special  damage. 
Cook  v.Batchellor^  3  Bos.  and  Pull. 
150.  But  two  persons  cannot  join 
in  an  action  for  words  spoken  of 
them,  for  the  defiimation  of  one  is 
not  the  defamation  of  the  other. 
Anon.  Dy.  19  (a),  pi.  112. 

(d)  In  an  action  of  slander,  evi- 
dence may  be  given  of  other  slander, 
by  defendant,  than  that  laid  in  the 
declaration  to  shew,  quo  animo,  he 
spoke  those  words,  which  are  the 
subject  of  the  action.  Rustell  v. 
Macquider,  JNIiddlesex  Sittings  after 
Ilil.  1807.  1  Camp.  (n).  49.  So 
may  other  papers  in  a  libel.  Ibid, 
Mead  v.Daubigny,  Peake  N.  P.  128. 
contra.  Sed  vide  Lee  v.  Hudson,  ibid. 
l66,  and  Rex  y.Pcarce,  ibid.  75,  as 
to  original  part.  But  in  Finnerty 
v.  Tippers,  2  Camp.  72,  Sir  James 
Mansfieldy 
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However,  if  the  words  be  laid  in  the  third  person,  e.  g.  He  deserves  to 
be  hanged  for  a  note  he  forged  on  A.  proof  of  words  spoken  in  the  se- 
cond person,  e,  g.  You  deserve^  &c.  will  not  support  the  declaration  : 
for  there  is  a  great  difference  between  words  spoken  in  a  passion  to  a 
man's  face,  and  words  spoken  deliberately  behind  his  back.  {Avarillo  v. 
Rogers,  Guildhall  Sittings,  Trinity  Term,  1773,  before  Lord  Ma»s- 
Jield.)  (a)  If  the  colloquium  alledged  be  necessary  to  maintain  the  ac- 
tion it  must  be  proved ;  as  where  words  are  laid  to  be  spoken  of  one 
with  respect  to  his  office  or  trade.  {Savage  and  Roberts,  Salk.  604.  Per 
Denton,  at  Stafford,  1729-)  So  if  it  be  laid  that  the  defendant  in  clausa 
ecclesi(Z  Litchfield  spoke  the  words,  it  has  been  holden  that  the  place 
n6t  being  laid  as  a  venue,  but  as  a  description  of  the  offence,  it  is  a  cir- 
[  *6  ]  cumstance  that  must  be  proved;  but  *  if  the  words  are  laid  to  be 
spoken  before  A.  and  others,  it  is  sufficient  to  prove  them  spoken  in 

the  presence  of  others  only. — Jr.  per  pais,  362.  (b) 

In 


Mansfield,  C,  J.  held,  that  such 
other  libels  and  slanders  must  be 
relative,  In  some  measure,  to  the 
subject  of  the  indictment  or  action  : 
and  dcfeirdant  may,  for  the  purpose 
of  reducing  the  damages,  give  in  evi- 
dence libellous  matters  used  against 
him  by  the  plaintiff.  So  for  a  libel. 
Tabart  v.  Tipper,  1  Camp.  350. 

faj  Defendant  was  indicted  for 
saying  of  a  justice  of  peace,  in  the 
execution  of  his  office,  "  he  is  a 
broken-down  justice,  a  perjured  jus- 
tice :"  the  evidence  was,  that  defend- 
ant said,  **  you  are,  &c."  (speaking 
lo  the  justice,  and  not  of  him  :)  and 
plaintiff  was  nonsuited  on  argument, 
in  K.  B.   Rex  v.  Berry,  4T.'R.  217- 

(b)  It  should  seem  from  the  pre- 
cedents in  Lilly,  as  well  as  the  rea- 
son of  the  tiling,  that  no  colloqt/iiim 
is  necessary  where  the  words  arc  ob- 
\'iously  injurious  to  the  trader,  as  to 
call  him  *'  a  fellow  who  cannot  pay 
his  debts,"  but  to  say  "  he  is  an  ig- 
norant  idle  fellow,"  is  not  actionable, 
without  some  reference  to  his  trade, 
and  in  such  case  the  eolloquitim  is 
necessary,  as  where  defendant  said 
"  you  starved  D.  lo  death,"  in  arrest 
of  judgment,  no  colloquixim  was  held 
good.  Harrison  v.Eldrington,  1  Rol. 
Abr.  6- 

As  to  the  colloquium.    It  was  held 


in  Todd  v.  Hastings,  2  Saund.  307, 
that  to  say  to  a  draper,  "  you  are  a 
cheating  fellow,  and  keep  false  books, 
and  I  will  prove  it,"  is  not  action- 
able, unless  there  be  some  commu- 
nation  respecting  the  plaintiff's  trade: 
and  there  seems  no  doubt  but  that 
words  not  actionable  in  tlienisclvcs, 
but  only  so  when  spoken  of  a  man 
in  trade,  he.  must  be  alledged  to 
have  been  spoken  in  relation  to  such 
trade,  &c.  otherwise  judgment  will 
be  arrested.  Harvey  v.  Martin,  T. 
Ravm.  75.  Walmsley  v.  Russell,  6 
Mo'd.  202.  2  Salk.  69().  And  plain- 
tiff must  prove  according  to  such 
allegation,  or  he  will  be  non-suited. 
Vide  1  Saund.  242  (a),  continuation 
of  n.  (3).  But  if  he  aver  that  he 
sustained  special  damage,  the  de- 
claration would  be  good  on  account 
of  such  special  damage,  and  entitle 
him  to  full  costs.  So  where  plain- 
tiff said  to  a  trader;  "  you  are  a 
cheat,  and  have  been  a  ciicat  for 
many  years."  Upon  the  first  motion. 
Lord  Holt  said,  the  words  must  be 
understood  of  his  way  of  living,  and 
there  needed  no  colloquium,  but  af- 
terwards he  changed  his  opinion, 
ar.d  judgment  was  arrested  princi- 
pally on  the  authority  of  Todd  v. 
Hastings,  sup.  Sarage  v.  Robcry,  2 
Salk.  654.    And  \n  Davis  \.  Miller, 

2  Stra, 


Chap.  I.]  slander. 

In  an  information  for  a  libel  in  setting  forth  a  sentence,  the  word 
(nor)  was  inserted  for  (not),  but  the  sense  was  not  thereby  altered ; 
upon  not  guilty  and  a  special  verdict,  the  court  said  Ciijus  qiddem 
tenor  imports  a  true  copy.  2.  Tliis  was  not  a  tenor  by  reason  of  the 
variance.  3.  There  is  a  difference  between  words  spoken  and  written  ; 
of  the  former  there  could  not  be  a  tenor,  for  want  of  an  original  to 
compare  them  with ;  and  therefore  where  one  declares  for  words 
spoken,  variance  in  the  omission  or  addition  of  a  word  is  not  material, 
if  so  many  of  the  words  be  proved  and  found  as  are  in  themselves  ac- 
tionable :  and  per  Holt,  there  are  two  ways  of  describing  a  libel  or 
other  writing  in  pleading ;  by  the  words,  or  the  sense ;  by  the  words,  as 
if  you  declare  Cujus  tenor  sequitur,  and  there  if  you  vary  it  is  fatal: 
by  the  sense,  that  the  defendant  made  a  writing,  and  therein  said  so  and 
so;  in  which  case,  exactness  of  words  is  not  so  material. — Queen  v. 
Drake,  M.  5  Ann.  Salk.  660.  Johnson  v.  Browning,  T.  3  Ann.  6  Mod. 

And  note,  that  it  has  been  holden,  that  a  proof  of  a  libel  being  sold 
in  a  shop  by  a  servant,  though  the  owner  know  nothing  of  the  contents, 
or  of  its  coming  in  or  going  out,  is  sufficient  to  convict  the  owner  of  tiie 
shop.  In  hake  and  King,  (which  was  an  action  for  printing  a  libel)  it 
was  holden  that  an  action  would  not  lie  for  printing  a  petition  to  par- 
liament, and  delivering  it  to  the  members,  it  being  agreeable  to  the 
course  and  proceedings  in  parliament.  {Rex  v.Ntttt,  2  G.  II.  per 
Kaymond,  Guildhall.  1  Saund.  132.)  and  Cutler  and  Dixon,  M.  27 
&  28  Eliz.  4  Co.  14.  is  to  the  S.  P.  But  where  Owood  exhibited  a 
bill  in  the  Star-chamber  against  Sir  R.  Bucklei/,  and  charged  him  with 
divers  matters  examinable  in  the  said  court,  and  further  that  he  was  a 
maintainer  of  pirates  and  murderers,  and  a  procurer  of  piracies  and 
murders,  it  was  holden  that  an  action  lay  for  the  words  not  cxaminal)le 
in  the  said  court. 

N.  B.  If  A.  send  a  libel  to  London  to  be  printed  and  published,  it  is 
his  act  in  London,  if  the  publication  be  there. — Rex  v.  Middleion.  (b) 

If 

2  Stra.  11()9,  and  Saville  v.  Jardin,  word  does  not  make  any  other  word. 

2  M.  Blac.  531,   which   are  bimilar  R.  v.  Maij,  Dougl.   I9S,   and  R.   v. 

cases,   a  colloquium  was   held    ncces-  Beech,  Cowp.  225>.    Tunill  v.  Jyns- 

sary.     Sec  also  2  Saund.  117(a).  n.  ^orth,   2  Ray.    1515.   2  Stra.  7&7, 

and  307(a).  n.  (1).   upon  the  sub-  there  referred  to,   but  the  last  case 

ject  of  a  colloquium.  seems  to  be  doubted  by  Dougl. 

Ca)  Where  the  misrecited  word  is  (b)    Where    the    libel   was    pub- 

in  itself  a  word,  though  not  intel-  lished  in  ditleront  counties,  the  court 

iigible  with   the   context,    the  vari-  will  not  change  the  renue,  as  where 

ancc  is  fatal,  but  not  if  the  niutilated  it  is  published  in  a  newspaper,  which 

circulates 
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If  an  action  be  brought  for  words  that  are  not  in  tliemselves  action- 
able, if  the  plaintiff  do  not  prove  the  special  damage  laid  in  the  declara- 
tion, he  must  be  nonsuited,  because  the  special  damage  is  the  gist  of  tlie 
action ;  (a)  but  where  the  words  are  of  themselves  actionable,  if  the 
words  be  proved  the  jury  must  find  for  tlie  plaintiff,  though  no  special 
damage  be  proved. — Guest  v.  Loyd.(h) 

r  7  3  But  though  the  words  be  in  themselves  actionable,  yet  the  plaintiff  is 
not  at  liberty  to  give  evidence  of  any  loss  or  injury  he  has  sustained  by 
the  speaking  of  them,  unless  it  be  specially  laid  in  the  declaration.— :- 
Per  Lee,  C.J.  in  Geare  v.  Britlon,  M.  1746.  CO 

And  where  he  has  once  recovered  damages,  he  cannot  after  bring  an 
action  for  any  other  special  damage,  whether  the  words  be  in  them- 
selves actionable  or  not:  {Fitter  v.  Veal,  T.  13  W.  3.  12  Mod.  54£.) 
But  though  he  cannot  give  evidence  of  any  loss  or  injury  not  laid  in  tlie 
declaration,  yet  after  he  has  proved  the  words  as  laid,  he  may  give  evi- 


circulates  every  where ;  besides  de- 
fendant cannot  swear  that  the  cause 
of  action  arose  in  Dale,  and  not  else- 
where. Pinkney  v,  Collins,  1  T.  Rep. 
57 1 .  Clissold  V.  Clissold,  ib.  647-  But 
where  the  libel  was  in  a  letter  written 
from  a  place  in  the  county  to  which 
it  was  moved  to  change  the  venue  to 
another  place  in  the  same  county, 
the  court  changed  the  venve,  for  the 
cause  of  action  arose  in  that  county 
only.  Freeman  v.  Norris,  3  'V.  llcp. 
306".  So  where  a  libt-l  was  iii  a  let- 
ter written,  and  sent  from  Yorkshire 
to  a  person  in  Germany,  the  court 
changed  the  xemic  into  Yorkshire, 
though  the  actual  publication  was 
in  German}/.  Metcalfe  v.  Markham, 
3  T.  Rep.  652. 

Indictment  for  a  libel.  Evidence: 
that  the  letter  in  question  was  re- 
ceived at  Windsor  with  the  JsUngtun 
two-penny  post  mark ;  this  was  held 
insufficient  proof  of  publication,  as 
the  mark  might  have  been  forged. 
Then  another  letter  had  been  given 
in  evidence,  which  had  been  sent  to 
Windsor,  but  was  received  by  the 
prosecutor,  at  the  Mews  in  West- 
minster; and  Lord  Ellcnborough  held 
that  this  was  evidence  of  a  publica- 
tion in  Middlesex,  as  the  defendant, 
having  once  put  it  in  circulation, 
must  be  taken  to  have  published  it 
in  that  place  in  which  it  was  deli- 


vered to  the  person  to  whom  it  was 
addressed.  J^.  v.  Watson,  1  Camp. 
215. 

Ca)  Vide  Browne  v.  Gibbons,  1 
Salk.  206, — and  the  special  damage 
must  be  the  legal  and  natural  con- 
sequence of  the  words  spoken,  other- 
wise it  does  not  sustain  the  declara- 
tion. Vicars  v.  Wilcocks,  8  East,  1. 

CbJ  If  the  words  are,  in  their  own 
nature,  actionable,  the  jury  ought 
to  consider  the  damage  which  the 
party  w*flj/ sustain ;  but  if  a  parti- 
cular averment  of  special  damage 
makes  them  actionable,  then  the 
jury  are  only  to  consider  such  da- 
mages as  are  already  sustained,  and 
not  such  as  may  happen  in  future  ; 
as  for  such,  plaintiff  may  have  a 
new  action.  Per  North,  C.  J.  in 
Ld.  Townshend  v.  Dr.  Hughes,  C.  B. 
II.  28  &  29  Car.  2.    2  Mod.  150. 

Where  the  words  spoken  are  ac- 
tionable in  themselves,  the  law  will 
imply  an  injury.  Harwood  v.Astley, 
1  Bos.  and  Pull.  47. 

CcJ  Because  the  defendant,  not 
being  apprised,  cannot  come  pre- 
pared to  answer  them  ;  but  then  de- 
fendant may  prove  the  truth  of  these 
words,  for  he  had  no  opportunity  of 
pleading  it,  and  whatever  cannot  be 
pleaded  may  be  given  in  evidence, 
on  the  gepcral  issue.  Collinson  v. 
Lodcr,  post  10. 

dence 


Chap.  I.]  slander. 

dcnce  of  other  expressions  made  use  of  by  the  defendant,  as  a  proof  of 
his  ill  will  towards  him. — Geare  v.  Britton.  (a) 

In  an  action  for  words  per  quod  matrimonium  amisit  with  J.  S.  for 
the  defendant  it  was  proved  that  J.  S.  was  the  plaintiff's  aunt,  and 
therefore  could  not  marry  him ;  but  per  Raymond  and  IVithens,  the 
right  of  tiie  u)aniage  shall  not  now  be  tried;  it  is  sufficient  that  they  in- 
tended to  marry,  and  that  the  woman  for  that  cause  refused  :  (The  Case 
of  Sir  Ch.  Gerard'^  Bailiff,  at  l>iisi  Prius,  Trin.  36  Car.  2.)  Tamen 
Q.  Whether  such  determination  can  be  supported  by  any  principle  of 
lawf 

If  an  action  be  brought  for  calling  the  plaintiff's  wife  a  bawd,  per 
quod  J.  S.  has  left  off  coming  to  the  house,  the  .special  damage  being 
the  gist  of  the  action,  it  ought  not  to  be  laid  ad  dammim  ipsorum, 
{Coleman  \.  Harcourt,  M.  1663.  1  Lev.  \AO.)(b)  but  where  the  ac- 
tion is  brought  for  words  in  themselves  actionable,  and  no  special  da- 
mage laid,  there  such  conclusion  is  right,  for  the  action  survives :  {Grove 
and  Ux'  v.  Hart,  T.  25  G.  2.)  And  note,  That  saying  generally,  per 
quod  several  persons  left  hj,s  house,  without  naming  any,  is  not  laying 
a  special  damage,  (c) 

In  an  action  for  these  words,  "  You  are  a  thief,  and  I  will  prove  yoa 
so :"  the  plaintiff  declared,  that  by  reason  of  these  vt'ords,  one  Jo/m 
Merry,  and  divers  other  persons,  who  were  his  customers,  left  off  deal- 


(a)  Vide  etiam  Charltcr   v.  Bar-  plaintiff  with   being   accessary  to   a 

rett,  Peake,  221.  S.  P.    In  an  action  felony;  and  Bearcroft  laid  it  down 

for  words,   in  themselves  actionable,  as    a    principle,     that,    though    the 

with   special  damage  laid,    the  de-  principal   thief  had  been  acquitted 

fendant  justified,  but  no  special  da-  of  the  felony,  it  would  be  competent 

mage  was  proved.    Lord  Kenyan  ob-  for  defendant  lo  go  into  evidence  of 

served,  that  every  count  had  a  "  per  his  guilt,    because,  what  had  passed 

quod"  and  seemed  to  doubt  whether,  between   other   persons,    could    pot 

as  the  plaintiff  had  proved  no  spe-  affect    him  ;    and    Lord  Kenyan   as- 

cial  damage,  evidence  of  the  words  sentcd.     Cook  v.  Field,  M.  178S.  3 

only  would  support  the  declaration  Esp.  N.  P.  133. 
so  framed;  but  upon  its  being  sug-  (bj     Qu.    tamen    for    calling    a 

gestcd  to  hini  at  the  bar,  that  if  the  woman   a  bawd   is  actionable,  and 

words  themselves  were  actionable,  it  wherever  the  words   are   actionable, 

was  not   necessary  to   prove  special  although  special  damage  be  laid,   it 

damage,  and  that  proof  or  not  prov-  is  held  an  action  for  the  ivords,  and 

jng  the  per  quod  made  no  difference  not  for  the  special  damage;    and  in 

as  to  costs,  he  assented.   Erskine,  for  this  case  it  was  rightly  held  ad  daui'' 

plaintiff,  offered  evidence  as  to  con-  num  ipsonnn. 

versatioh  subsequent  to  the  time  of  (c)  But  this  mode  of  laying  may 

the  commitment,  when  Lord  Xewj/ora  be  justified    by,  the  necessity  of  the 

said,    that,    with    the   exception    of  case,  as  where  (/irers  persons  ceased 

such  words  as  might  themselves  be  bidding    at    an    auction    in    conse- 

the  object  of  separate  "  actions,"  the  quencc   of  slander  of    title.     Har- 

words  stated  were  for  charging  the  gravt  v.  Le  Breton,  4  Bur.  24'24.    , 

in? 
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ing  with  him.  Upon  the  trial  the  plaintiff  proved  the  words,  and  the 
special  damage  as  to  Merry,  and  would  have  gone  on  as  to  the  others ; 
but  per  Raymondf  C.  J.  Wiiere  the  words  are  not  actionable^  but  the 
special  damage  is  the  gist  of  the  action,  this  sort  of  evidence  is  allowed, 
though  the  particular  instances  of  such  damages  are  not  specified  in  the 
declaration  ;  but  where  the  words  are  actionable,  particular  instances  of 
such  damages  shall  not  be  given  in  evidence,  unless  particularized  in  the 
declaration.  However,  he  admitted  the  plaintiff  to  give  general  evi- 
dence of  the  loss  of  customers :  but  modern  practice  does  not  seem  to 
warrant  this  distinction. — Browning  v.  Newman,  M.  12  Geo.  1.  Stra. 
666. (a) 
[  8  ]  I  Where  words  are  spoken  in  confidence  and  without  malice,  no  action 
lies  ;  therefore  where  A.  a  servant,  brought  an  action  against  her  former 
mistress  for  sajing  to  a  lady  who  came  to  inquire  for  the  plaintiff's 
character,  that  she  was  saucy  and  impertinent,  and  often  lay  out  of  her 
own  bed ;  but  was  a  clean  girl,  and  could  do  her  work  well ;  though  the 
plaintiff  proved  that  she  was  by  this  means  prevented  from  getting  a 
place  ;  yet  per  Lord  Mansfield,  this  is  not  to  be  considered  as  an  action 
in  the  common  way  for  defamation  by  words ;  but  that  the  gist  of  it  must 
be  malice,  which  is  not  implied  from  the  occasion  of  speaking,  but 
should  be  directly  proved.  That  it  was  a  confidential  declaration,  and 
ought  not  to  have  been  disclosed.  (Edmondson  v.  Stevenson  and  Ux', 
Sittings  at  Westminster  after  Easter,  6  G.  3.  K.  B.)  But  jf  without 
ground,  and  purely  to  defame,  a  false  character  should  be  given,  it 
would   be  a  proper  ground  for  an  action. — Fanspike  v.  Clei/son,  H. 

1591.  Cro.  Eliz.  541.C6; 

So 


/ 


CaJ  No  particular  instances  will  tomcrs,  Sed  non  alloc.  Waterhouse  v. 
now  be  allowed  to  be  given  in  cvi-  Gill,  Lane.  Lent  Assizes,  179^-  cor. 
dence,  except  those  mentioned  in  the  Buller,  C.  J.  MSS.  Ca. 
declaration  ;  for  how  can  defendant  (bj  So  a  servant  cannot  maintain 
contest  them  by  opposite  evidence ;  an  action  against  his  former  master 
the  plaintiff  must  know  these  in-  for  words  spokrn,  or  a  letter  written, 
stances,  and  ought  to  disclose  them  in  giving  a  character  of  the  servant, 
on  the  record  :  this  seems  to  be  the  unless  the  servant  prove  the  malice 
reasoning  in  I'Anson  v.  Stuart,  1  as  well  as  the  falsehood  of  the 
T.  R-  732.  and,  agreeable  to  this  charge,  even  though  the  master 
practice,  in  a  case  where  the  words  make  specific  charges  of  the  fraud, 
charged  the  plaintiff,  ahorse-dealer,  IVeatherston  \.  IJawkinSy  H.  1786. 
with  being  privy  to  stealing  certain  1  T.  Rep.  110. 
horses  sold  by  him,  (and  conse-  Where  a  person  intending  to  hire 
quently  they  were  actionable:)  after  a  servant  applies  to  the  former  mas- 
proving  the  words,  the  plaintiff's  ter  for  his  character,  the  master 
counsel  applied  for  permission  to  (except  express  malice  is  proved) 
give  general  evidence  of  loss  of  cus-  shall  not  be  obliged  to  prove  the 

truth 


Chap.  1.]  slander. 

So  in  an  action  for  saying  of  the  plaintiff,  who  was  a  tradesman,  "  He 
cannot  stand  it  long,  he  will  be  a  bankrupt  soon;"  where  special  damage 
was  laid  in  the  declaration,  viz.  That  one  Lane  refused  to  trust  the 
plaintiff  for  a  horse :  (a)  Lane,  the  person  named  in  the  declaration, 
was  the  only  witness  called  for  the  plaintiff;  and  it  appearing  on  his 
evidence,  that  the  words  were  not  spoken  maliciously,  but  jii^onfidence 
,gnd_friendship  to  Lane,  and  by  way  of  warning  to  him,  and  that  \\\  con- 
sequence of  that  advice  he  did  not  trust  the  plaintiff  with  the  horse, 
Pratt,  C.J.  directed  tlie  jury,  that  though  the  words  were  otherwise  ac- 
tionable ;  yet  if  they  should  be  of  opinion,  that  the  words  were  not 
spoken  out  of  malice,  but  in  the  manner  before  mentioned,  they  ought 
to  find  the  defendant  not  guilty,  and  they  did  so  accordingly. — Herver 
V.  Dowson,  C.  B.  Sittings  after  T.  5  Geo.  3.  (b) 

After  verdict  for  the  plaintiff,  and  damages  entire,  where  some  of  the 
words  are  not  actionable,  the  court  on  motion  will  grant  a  venire  facias 


truth  of  the  character  he  gives,  for 
in  such  case  the  disclosure  is  not 
made  officially  but  in  confidence, 
and  the  facts  may  htippen  to  rest 
only  in  the  knowledge  of  the  master 
and  servant.  Rut  where  the  master 
voluntarily,  and  without  being  ap- 
plied to,  speaks  defamatory  words 
of  hfs  servant,  it  will  be  incumbent 
on  him  to  plead  and  prove  the  truth 
of  the  words ;  and  Lord  Man.sficld 
said  it  was  so  settled,  and  that  he 
had  frequently  ruled  it  so  at  N.  P. 
LoTJcry  v.  Akenhcad,  8  Geo.  3.  K.  B. 
(From  a  MS.  note  of  Sir  Alan 
Chainbre.') 

No  action  lies  for  giving  the  true 
character  of  a  servant,  upon  appli- 
cation made  to  his  former  master  to 
inquire  into  his  former  character 
with  a  view  of  hiring  him,  unless 
there  be  proof  of  extraordinary  cir- 
cumstances of  malice.  Per  Lord 
Mansfield,  in  Har grave  v.  Le  Bre- 
ton, 4  Bur.  2424. 

So  where  a  letter  is  written  osten- 
sibly to  inquire  into  a  servant's  cha- 
racter, but  in  reality  to  entrap  the 
master  into  a  libellous  answer,  no 
action  lies.  King  v.  Waring,  5  Esp. 
N.  P.Ca.  13. 

(aj  No  man,  however,  can  main- 
tain this  action  for  words  affecting 
him  as  a  trader,  unless  he  be  so 
within  the  meaning  of  the  bankrupt 


laws.  Clark  v.  IVisdom,  5  Esp.  N.P. 
Ca.  147.  Contra  Dobson  v.  Thor- 
nistone,  3  Mod.  112.  Chapman  v. 
Lamphire,  ib.  155.  3  Salk.  326",  327- 
But  if  upon  the  face  of  this  decla- 
ration it  is  doubtful  whether  the 
trade  is  within  the  statutes  or  not, 
it  may  be  shewn  to  have  been  so 
carried  on  as  to  make  the  partj 
liable  to  a  commission.  Clark  v. 
Wisdom,  sup. 

(b)  In  an  action  for  a  libel  on 
the  plaintiff  in  his  professional  cha- 
racter as  a  solicitor,  held,  that  a 
letter  written  confidentially,  and 
under  an  impression  that  its  state- 
ment was  well  founded,  could  not 
be  the  subject  of  an  action.  IWDou* 
gall,  one,  &c.  v.  Claridge,  one,  &c. 
1  Camp.  267. 

For  any  man  may  lawfully  state 
in  an  unreserved  manner,  by  a  con- 
fidential verbal  communication,  his 
opinion  of  another's  conduct  and 
character,  whatever  the  charges  may 
be  which  he  thus  imputes  to  him. 
Dunman  v.  Bigg,  1  Camp.  269  (n)- 
But  openly  to  say  of  an  attorney, 
"  he  deserves  to  be  struck  ofi'  the 
roll,"  is  actionable,  though  not  so, 
to  say  "  I  have  taken  out  a  judge's 
order  to  tax  his  bill ;  I  will  bring 
him  to  book,  and  have  him  struck 
off  the  roll,"  Philips  y.  Sanson,  2 
Esp.  N.  P.  Ca.  624. 

de 
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de  novo  on  payment  of  costs,  that  the  plaintiff  may  sever  his  damages. — 
Anger  v.  Wilkins,  M.  6  Geo.  2.  1  Barnes,  337. 

But  if  the  words  be  in  one  count,  tlie  court  will  intend  that  such  as 
are  not  actionable  were  added  only  to  shew  the  malice  of  the  party,  arid 
that  the  damages  were  given  for  what  were  actionable.^^O^^or/i's  CasCf 
M.  11  Jac.  1.   10  Co.  130.  S.  P. 

The  defendant  may  justify  in  an  action  of  Scandalum  Magnatum,  or 
for  a  libel,  the  same  as  in  a  common  action  of  slander ;  {Lord  Cram- 
Trell  V.  Denny ^  20  Eliz.  4  Co.  13.     Lord  Toromend  v.  Hughes,  H.  28 
&  29  Car.  2.   2  Mod.  166.     Lake  M.King,  H.  19  &  20  Car.  3.     1 
Saund.  120(c).)  and  therefore  it  is  riot  necessary  in  either  case  for  tbfe 
plaintiff  to  aver,  that  the  words  or  charge  are  not  true,  for  that  is  sup- 
[  *9  ]    plied  by  the  allegation  that  the  defendant  spake  or  published  *  thenii 
falsely  and  maliciously,  and  it  lies  upon  the  defendant  to  plead  that  the 
fact  was  true  by  way  of  justification ;  and  he  cannot  properly  give  thfe 
truth  of  the  fact  in  evidence  upoii  not  guilty  in  an  action  for  vvor'ds, 
otherwise  than  in  mitigation  of  damages,  and  that  too  under  many  re- 
strictions, {Carpenter  \.  Farrant,  M.  10  Geo.  2.  B.  R.);  as  where  the 
words  amount  to  a  charge  of  felony  or  treason,  for  this  brings  no  incon- 
venience on  the  defendant  who  may  plead  it  in  bar,  atid  then  the  time 
must  be  ascertained,  which  might  enable  the  plaintiff  to  give  contrary 
proof,  or  to  reply  several  things,  of  which  he  would  lose  the  benefit  on 
the  general  issue  ;  but  in  such  case  the  defendant  may  give  in  evidence 
the  manner  and  occasion  of  speaking  the  words  in  mitigation,  (Smith 
V.  Richardson,   M.   12  Geo.  2.)-,  (a)  and  if  the  words  were  spoken 
through  sorrow  and  concern,  and  not  maliciously,  the  plaintiff  shall  be 
nonsuited,  (Crazeford  v.  Middleton,  M.  14  Car.  2.  1  Lev.  82.);  so  he 
may  give  in  evidence  a  confession  of  the  plaintiff  of  his  being  an  ac- 
cessary, for  he  could  not  plead  that  in  bar ;  (b)  besides  a  confession  in 
the  case  of  a  witness  maybe  given  in  evidence;   though  you  cariridt 
give  in  evidence  any  particular  crime  that  he  has  committed,  but  only 
general  character.     (Cited  in  Smith  and  Richardson,  as  determined  by 
Holt,  C.J.)     So  where  the  words  import  a  general  charge  of  a  crime 
not  capital,  the  defendant  will  not  be  permitted  to  give  the  truth  in  evt» 


(a)  Barnes,  195.  Comyn.  551.  what  lie  says  must  be  taken,  and 
Prac.  Reg.  383.  S.  C.  Et  vide  Ben-  not  that  part  only  which  would 
7)is  V.  Paroling,  cor.  Price,  B.  at  convict  him,  as  if  it  be  sworn  ho 
Bodmin,  T.  17 1 6.  S.  P.  confessed  the  debt,  but  added,  at  the 

(b)  i.  e,  A  confession  of  plaintiff  same  time,  that  he  had  paid  it;  this 
or  defendant,  because  they  cannot  confession  is  valid,  as  to  the  pay- 
be  called  themselves.  But  if  there  ment  as  well  as  to  his  having  owed 
vas  no  other  evidence,  the  vfhole  of  it. 

deuce  ^^ 
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dence ;  (a)  as  where  the  words  were  "  Thou  preachest  nothing  but  lie* 
from  the  pulpit;"  {Bishop  of  Sanim  v.  Nash,  Per  Parker,  C.  J.)  but 
if  the  words  charge  a  particular  crime  upon  the  plaintiff,  which  is  not 
capital,  ex.  gr.  adultery  with  J.  S.  it  has  been  liolden  that  the  defendant 
may  give  that  in  evidence  in  mitigation  of  damages ;  though  he  cannot 
give  in  evidence  the  commission  of  a  like  crime  with  any  other.  {Smi- 
thies y,  Harrison,  13  W.  3.  Per  Holt,  ]  Raym.  727.  12Vin.  139.) 
However,  in  Underwood  and  Parks,  M.  17  Geo.  2.  Str.  1200.  Lee, 
C  J.  said,  it  was  now  a  general  rule  not  to  suffer  the  truth  of  the 
words  to  be  given  in  evidence  on  not  guilty  in  any  case,  (b) 

In  the  case  of  The  King  ?ind  Baker,  (T.  13  &  14  G.  2.)  which  was 
an  information  against  the  defendant,  for  publishing  a  libel  against 
Mr.  Swinton,  of  Wadha^n  college,  Oxon,  accusing  him  of  sodomitical 
practices,  Lee,  C.  J.  refused  to  let  the  defendant  give  evidence  of  his 
reasons  for  doing  it,  viz.  That  the  supposed  pathic  told  him  so ;  for  he 
said  the  only  question  was,  Whether  the  defendant  were  guilty  of  print- 
ing and  publishing  the  libel ;  and  though  it  be  offered  by  way  of  mitiga- 
tion only,  yet  in  fact  it  amounts  to  a  justification ;  and  it  has  always 


(a)  If  a  declaration  be  upon  any 
slanderous  words,  charging  generalli/ 
any  crime,  &c.  it  is  not  sufficient 
for  the  plea  to  avow  the  words,  and 
justify,  by  generalli/  alledging  their 
truth,  but  the  plea  must  state  some 
particular  ground  of  justification. 
Ncioman  v,  Bailey,  cited  in  I' Anson 
V.  Stuart,    1  T.  Rep.  750, 

In  an  action  for  a  libel,  any  thing 
may  be  given  in  evidence  to  mitigate 
the  damages,   though  not  to  prove 
the  crime,  which  is  charged  in  the 
libel.     And   evidence  may  therefore 
be  admitted  to  prove   the   previous 
bad  character  of  the  plaintiff.    Earl 
of  Leicentcr  v.  Walter,  2  Camp.  251. 
Action  for  a  libel;  plea  not  guilty; 
declaration  for  certain  words  written 
by  defendant  of  plaintiff,  referring  to 
a  certain  newspaper,  as  containing 
certain  charges :  '*  Mr.  H.  (the  de- 
fendant) cannot  for  a  moment  sup- 
pose that  Mr.  S.  is  acquainted  with 
the  newspaper  particulars,    relating 
to  the  party  alluded  to  (meaning  the 
plaintiff),   otherwise  it  is  not  pro- 
bable that  Mr.  S.  would   introduce 
^n  acknowledged  felon,  debauchee, 
and  seducer,  into  the  neighbourhood 
©f  Angel-Row;"   Lord  EUenborough 


held,  that  as  the  words  referred  to 
a  newspaper,  and  were  so  written  as 
a  quotation  from  such,  if  the  news- 
paper could  be  produced,  he  would 
admit  it  as  evidence,  as  having 
caused  the  defendant  to  adopt  what 
he  had  written  in  the  letter,  he  hav- 
ing so  referred  to  it.  Midlett  v.  Heal- 
ton,  4  Esp.  248. 

In  an  action  for  words,  defendant 
pleaded  not  guilty,  and  offered  to 
prove  the  words  to  be  true,  in  miti- 
gation of  damages,  which  the  C.  J. 
refused  to  permit,  saying,  that  at  a 
meeting  of  all  the  judges  upon  a 
case  in  the  C.  P.  a  large  majority  of 
them  had  determined  not  to  allow 
it  for  the  future,  but  that  it  could 
be  pleaded,  whereby  the  plaintiff 
might  be  prepared  to  defend  him- 
self, us  well  as  to  prove  the  speak- 
ing of  the  words.  -That  this  was  a 
general  rule  amongst  them  all,  which 
no  judge  would  think  himself  at  li- 
berty to  depart  from,  and  that  it  ex- 
tended to  all  sorts  of  words.  Under" 
ivood  V.  Parks,  Str.  1200. 

(b)  So  held  per  Mansfeld,  C.  J. 
at  Westminster,  \767,  as  appears^ 
from  a  MS.  note  of  Sir  A.  Cka/nbrc. 
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been  holden  that  the  truth  of  a  libel  cannot  be  given  in  evidence  by  way 
[*10]  of  justification ;  because,  *if  the  person  charged  with  any  crime  be 
guilty,  he  ought  to  be  proceeded  against  in  a  legal  way,  and  not  re- 
flected upon  in  this  manner. 

However,  where  the  plaintiff  having  brought  an  action  against  the  de- 
fendant for  saying,  "  He  was  a  buggerer,  and  that  he  caught  him  in  the 
fact,"  after  proving  the  words,  gave  in  evidence  the  defendant's  saying  at 
another  time,  that  "  He  was  guilty  of  sodomitical  practices.'^  Mr.  Jus- 
tice Burnetf  upon  considering  the  case  of  Smith  and  Richardson,  per- 
mitted the  defendant  to  give  in  evidence  the  truth  of  those  words,  for 
the  action  not  being  brought  for  speaking  them,  the  itefendant  had  no 
opportunity  of  pleading  that  they  were  true ;  and  therefore,  as  the  plain- 
tiff has  proved  the  speaking  of  them  in  aggravation,  the  defendant  ought 
to  be  permitted  to  shew  they  were  true  in  mitigation. — Collimon  v. 
Loder,  Oxon.  1750. 

The  defendant  may  by  way  of  justification  plead  that  the  words  were 
spoken  by  him  as  counsel  in  a  cause,  and  that  they  were  pertinent  to  the 
matter  in  question ;  (a)  or  he  may  justify  the  speaking  of  ihem  through 
concern,  or  the  reading  of  them  as  a  story  out  of  a  history;  or  he  may 
shew  by  the  dialogue,  that  they  were  spoken  in  a  sense  not  defamatory ; 
or  he  may  give  these  matters  in  evidence  upon  the  general  issue,  for  they 
prove  him  not  guilty  of  the  words  maliciously.  {Brooke  v.  Montague^ 
M.  1605.  Cro.  Jac.  91.  CromrcelVs  Ca.  T.  1578.  4  Co.  13.)  But  in  an 
action  brought  by  the  master  of  a  ship  against  a  merchant  at  Bristol, 

for  saying  his  vessel  was  seized  and  he  put  into  prison  at for 

running  corn,  Lord  C.  J.  Lee  held,  that  proof  of  the  defendant's  hav- 
ing heard  it  read  out  of  a  letter,  and  that  he  only  reported  the  story,  was 
no  justification ;  but  that  every  person  was  answerable  for  the  slander  he 
reported  of  another,  and  the  jury  accordingly  gave  of  150  damages,  (b) 
j!^non.  1751. 

Note,  If  the  justification  be  local,  as  that  he  stole  plate  at  Oxon,  the 

trial  ought  regularly  to  be  in  the  same  county  in  which  the  justification 

arises.     {Jenning  v.  Hunkin,   H.  26  &  27  Car.  2.  2  Lev.  121.)     But 

this  would  be  aided  after  a  verdict  by  l6  &  17  Car.  2.  c.  8. — Craft  v. 

Boyk,  E.  21  Car.  2.  1  Saund.  247-  (c) 

Note, 


Ca^  Or  that  they  were  written  or  whicli  fairly  belongs  to  them,  and 
spoken  in  his  defence,  to  a  legal  which  they  were  intended  to  con- 
suit.  Astley  V.  Younge,  2  Bur.  812.  vey.     R.  v.  Lambert  4-  al.   2  Camp. 

(bj  The  words  ot  a  libel  are  not  403. 

to  be  taken  in  a  more  lenient  or  a  (c)  32  Geo.  3.   c.  60.   On  every 

more  severe  sense,  but  in  the  sense  trial  of  an  indictment  or  informa- 

|ioa 
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Note,  By  21  Jac.  1.  c.  l6,  if  the  damages  be  under  405.  tlie  plaintiff 
shall  have  no  more  costs  than  damages ;  but  it  has  been  said,  that  the 
jury  are  not  bound  by  this  statute,  and  therefore  may  give  £\0  costs 
where  they  gave  but  lOd.  damage.  However,  it  does  not  extend  to  such 
cases,  wiiere  the  *  consequential  damage  is  the  gist  of  the  action  ;  (a)  as  [  *  1 1  ] 
for  calling  a  woman  whore  pei'  quod  she  lost  her  customers.  (  Browne  v. 
Gibbons,  H.  1702.  1  Salk.  206.  2  Ray.  83 1 .)  So  for  calling  a  man  thief, 
and  causing  him  to  be  arrested,  if  the  defendant  be  found  guilty  of 
\)oXh.— Topsail  V.  Edwards,  M.  1629.  Cro,  Car.  l63.  "      ' 

But  it  has  been  holden,  that  where  the  words  are  of  themselves  ac- 
tionable, and  special  damages  are  laid  by  way  of  aggravation,  though 
they  be  proved,  yet  if  the  damages  recovered  are  under  40s.  there  shall 


tion  for  the  making  and  publishing  a 
libel,  the  jury  may  give  a  general 
verdict  of  guilty  or  not  guilty  upon 
the  whole  matter  put  in  issue,  and 
shall  not  be  directed  by  the  judge  to 
find  defendant  guilty,  merely  on 
proof  of  the  publication  of  the  paper 
charged  to  be  a  libel,  and  of  the 
sense  ascribed  to  the  same  in  such 
indictment  or  information.  But  the 
court  shall,  according  to  direction, 
give  opinion  and  directions  to  the 
jury  on  the  matter  in  issue,  as  in 
other  criminal  cases.  The  jury  may 
fuid  a  special  verdict,  and  in  case 
they  shall  find  defendant  guilty,  de- 
fendant may  move  in  arrest  of  judg- 
ment. 

Furthermore,  upon  this  subject  it 
has  been  held,  that  an  advertisement 
inserted  in  a  newspaper,  bond  Jide 
with  a  view  of  investigating  a  fact, 
in  which  a  party  making  it  is  inte- 
rested, is  not  libellous,  though  inju- 
rious to  the  character  of  another^ 
Dclaney  v.  Jones,   4  Esp.  N.  P.  C. 

Also,  that  it  is  not  actionable  to 
make  a  fair  critique  upon  a  com- 
position, though  it  bring  the  author 
into  ridicule.  Tabart  v.  Tipper,  1 
Camp.  350. 

Also,  that  a  newspaper  ma,y  faii'li/ 
comment  on  any  species  or  place  of 
public  amusement,  but  it  must  be 
done  without  malice  against  the 
proprietors.  Dihdin  v.  Sxvan  et  aV, 
1  Esp.  N.  P.  C.  28. 


So  may  one  Newspaper  charge  an- 
other with  scurrility,  but  he  must 
not  assert  that  the  latter  is  low  in 
circulation.  Hcriot  v.  Stuart,  1  Esp. 
437. 

And  it  is  not  the  subject  of  a  cri- 
minal or  civil  proceeding  to  publish 
a  true  account  of  what  passes  in  a 
court  of  justice  or  in  parliament, 
though  injurious  to  the  character  of 
an  individual.  Carey  v.  Walter,  1  Bos. 
and  Pull.  525  ;  or  Curry  v.  JValUr,  I 
Esp.  N.  P.  C.  457-  Rex  v.  Wright, 
8  T.  Rep.  293.  Jekyll  v.  Moore,  1 
Bos.  and  Pull.  N.  II.  341,  Carr  w. 
Jones,  3  Smith,  491.  503  ;  and  7  East, 
493.  S.  C.  nom.  Stiles  v.  Nokes. 

In  Curry  v.  Walter,  1  Esp.  N.  P.' 
C;  457,  it  was  ruled  that  the  justi- 
fication of  the  defendant  might  be 
given  in  evidence  under  the  general 
issue  ;  but  the  court  of  C.  P.  inclined 
to  think  that  tlie  facts  should  have 
appeared  on  the  record.  S.  C.  Bos. 
and  Pull.  .')25. 

Ca)  In  Baker  v.  Hearne,  in  B.  R. 
in  li.  17^7,  this  point  was  argued  by 
Dunning  for  plaintiff,  and  Ashhurst 
for  defendant,  but  the  distinction  was 
not  controverted  by  plaintiff's  coun- 
sel, the  court  being  of  opinion  that 
the  words  were  actionable,  as  reflect- 
ing on  plaintiff  in  his  way  of  trade; 
yet  they  allowed  no  more  costs  than 
damages,  the  damages  being  under 
40*.  notwithstanding  the  special  da- 
mages laid  in  the  declaration.  (MS. 
note  of  Sir  Alan  Chambrc.) 

be 
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be  no  more  costs  than  damages ;  for  it  is  properly  an  action  for  words 
within  the  statute  21  Jac.  1.  c.  l6. — Baker  v.  Hearne,  B.  it.  H.  7  G.  3. 
Raym.  158B.  (a) 

By  the  same  statute,  the  action  must  be  commenced  in  two  years  aft«r 
the  words  spoken ;  but  note,  lliis  does  not  extend  to  Scaitda/um  Mag- 
natum,  {Slierrcin  v.  Slierzcins  Executors,  T.  lG30,  Litt.  Hep.  342.)  nor 
to  cases  where  the  special  damage  is  the  gist  of  the  action.  But  where 
the  words  are  of  themselves  actionable,  special  damage  will  not  take 
them  out    of  the    statute. — Saunders  v.  Edzcards,    M.  1662.    1   Sid. 


(a)  A  verdict  with  nominal  da- 
mages, in  an  action  on  the  case,  car- 
ries all  the  costs.  Seiignac  v.  liuome, 
6T.  Rep.  125. 

fbj  In  actions  of  slander,  battery, 
trespass,  &c.  though  the  plaintilF 
may  reasonably  expect  hirge  da- 
mages, special  bail  cannot  he  had 
unless  by  order  of  court,  and  the 
process  is  marked  lor  special  bail; 
nor  is  it  required  in  actions  of  ac- 
count and  covenant,  except  it  be  to 
pay  money  ;  nor  against  heirs,  exe- 
cutors, &c.  for  the  debt  of  the  tes- 
tator, unless  they  have  wasted  the 
testator's  goods.    1  Danv.  Ahr.  681. 

Furthermore  as  to  the  cases  in 
which  this  action  has  been  held 
maintainable,  it  was  ruled  in  Jekyll 
V.  Moore,  6  Esp.  N.  P.  C.  63.  2  Bos. 
and  Pull.  N.R.  241,  that  no  action 
lies  against  the  president  of  a  court 
martial  for  publishing  a  sentence  in 
the  usual  form,  in  which,  after 
stating  the  honourable  acquittal  of 
the  jKisoner,  it  is  declared  that  the 
charges  are  groundless  and  malici- 
ous, and  that  the   conduct  of  the 


prosecutor  (the  plaintiff)  is  liighly 
injurious  to  the  service. 

Neither  isii  actionable  to  ridicule 
and  caricature  an  author,  with  respect 
to  his  literary  tiiaracter  only.  Carr 
V.  Hood,  1  Camp.  353  (n). 

But  it  is  actionable  to  impute  to  a 
bookseller  the  publication  of  a  silly 
poem,  fabricated  by  the  defendant  as 
a  specimen  of  the  plauuilt "s  produc- 
tions. Tabart  v.  Tipper,  i  Camp. 
352.  In  which  case  it  is  laid  down, 
that  where  separate  passages  of  a  li- 
bel are  set  out  in  the  declaration, 
they  should  be  described  as  forming 
distinct  parts  ;  but  when  the  passages 
arc  not  distinguistied,  if  the  inter- 
vening parts  do  not  afl'ect  the  sense, 
the  omission  is  immaterial. 

Note,  The  foregoing  are  some  of 
the  principal  cases  of  libel,  upon 
which  civil  actions  have  been  brought, 
but  there  are  others  of  a  similar  na- 
turej  for  which  the  injured  party  had 
sought  his  remedy  by  indictment,  and 
w  hich  do  not  fall  within  the  compass 
of  this  chapter. 


CHAPTER  II. 


OP    MALICIOUS    PBOSECUTIONS. 


IN  many  cases  an  action  will  lie  for  a  malicious  prosecution  :  how- 
ever, there  is  a  great  difference  between  a  civil  suit  and  an  indictment.  It 
is  not  actionabU  to  bring  an  action  though  there  be  no  good  ground,  for  it, 

because 
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because  it  is  a  claim  of  right,  and  the  plaintiff  finds  pledges  to  prose- 
cute, and  is  anierciable  pro  falso  damore,  and  is  liable  to  costs ;  but  an 
action  on  the  case  will  lie  for  suing  the  plaintiff  in  the  spiritual  court  sine 
aliqud  causa,  and  causing  him  to  be  excommunicated  false,  fraudulenter 
et  maliliose,  w  ithout  giving  him  any  notice,  per  quod  he  was  put  to  great 
costs.  {Sati/k  \.  Roberts,  1  Salk.  1 4.  1  Haym.  374.  Carth.  4l6.)ra>) 
If  a  man  sue  in  the  spiritual  court  for  a  matter  which  appears  by  his 
libel  not  to  be  suable  there,  and  over  which  that  court  has  no  jurisdiction, 
an  action  on  the  case  will  lie ;  (b)  for  it  is  a  suit  for  vexation  :  but  not 
if  the  suit  be  for  a  thing  demandable  there  by  any  thing  which  appears 
by  the  libel,  and  barred  only  by  the  defendant's  plea  or  by  collateral 
matter  :  as  where  instituted  *for  tithe  of  wood,  which  is  timber.  (JVater-  [  *  12  J 
house  \.Bazid,  T.  \i^35.  Cro.  Jac.  133.)  So  an  action  will  lie  if  one 
who  has  a  cause  of  action  to  a  small  sum,  or  has  no  cause  of  action  at 
all,  maliciously  sue  the  plaintiff^  with  intent  to  imprison  him  for  want  of 
bail,  (c)  or  do  him  some  special  prejudice  ;  but  then  it  is  not  enough  to 
declare  generally,  but  he  must  shew  the  special  grievance ;  he  must  set  out, 
that  being  indebted  to  the  defendant  in  so  much,  he  sued  out  such  a 
w  rit  for  so  much  more,  on  purpose  to  hold  him  to  bail.  {Skinner  v.  Gw«- 
ton,  E.  21  Car.  2.  1  Saund.  228.  1  Vent.  12.  S.  C.  nom.  Skinner  v. 
Gunter.)  And  if  the  writ  be  not  returned,  he  must  have  a  rule  on  the 
sheriff  to  return  it,  that  he  may  have  it  to  give  in  evidence.  {Robins  v. 
Robins,  Salk.  15.)  But  if  a  stranger  procure  another  to  sue  me  causelessly, 
I  may  have  an  action  agahist  him  generally. — Saville  v.  Roberts,  sup.  (d) 


(a)  In  tills  case  Lord  Holt  said  Hocking  v.  Matthexics,    1  Vent.    86\ 

there  were  three  sorts  of  actions,  any  1  Lev.  292.  S.  C.  nom.  Hoshins  v. 

of  which  would  be  suliicicnt  ground  Mattkews. 

to  support  this  action.     1st,  The  da-  CcJ   Vide  Skinner  v.  Gunton,    1 

mage  to  a  man's  fame,  as  if  the  mat-  Saund.  228.     Also  Daw  v.  Swame^ 

ter  whereof  he  is  accused   be  scan-  1  Sid.  424,  in  which  case  plaintiff  was 

dalous  ;  2d,  whore  a  man  has  been  held  to  bail  for  .£5000,  when  the  debt 

put  in  danger  to  lose  his  life,  or  limb,  was  but  ^'40.  But  this  action  lies  not 

or  liberty;  3d.  damage   to  a  man's  for  an  arrest  without  cause,  unless 

property,  as  Avhere  he  is  obliged   to  plaintiff  be   held  to   excessive  bail, 

expend  money  in  necessary  charges  Neal  \\  Spencer,  \2  ^loA.  257.    Nor 

to  acquit   himself  of   the   crime  of  for  a  detainer  in  prison  after  the  debt 

which  he  is  accused.    Per  Holt,  C.  J.  is  paid,  where  defendant  neglected  to 

in  Saville  v.  Roberts,  1  Raym.  374.  send  a  discharge,  for  that  was  a  mere 

fbj  So  if  a  man  sue  in  any  court  nonfeasance.  Schiebil  v.  Fairbain,    1 

that  has  no  cognizance  of  the  mat-  Bos.  and  Pull.  38S  ;  and  malice  must 

ter.     Goslin  v.  JVilcock,  2  Wils.  302.  appear  to  maintain  this  action.  Gib- 

So  for  maliciously  suing  a  man  in  son  v.  Chafers,  2  Bos.  and  Pull.  129« 

the  Ecclesiastical  court,  and  causing  {dj    Vide   Thurston   y.   UmmonSf 

him  to  be  taken  on  an  excom.  cap.  Mar.  27-  S.  P. 
without    notice,     this    action    lies. 

c  2                                         Waterer 
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Waterer  brought  an  action  on  the  case  against  Freeman  for  suing  a 
Second  fieri  facias,  and  having  his  goods  taken  in  execution  thereupon, 
after  goods  taken  upon  a  former  fieri  fiacias.  The  defendant  having 
been  found  guilty,  moved  in  arrest  of  judgment,  because  it  was  a  legal 
suit.  Hobart,  C.J.  delivered  the  opinion  of  the  court  for  the  plaintiff, 
but  said,  if  the  defendant  had  not  known  of  the  cattle  first  taken,  he  had 
not  been  liable  to  the  action;  but  now  to  the  main  point . (says  Lord 
Hobart),  We  hold,  that  if  a  man  bring  an  action  upon  a  false  surmise  in 
a  proper  court,  he  cannot  bring  an  action  against  him  and  charge  him 
with  it  as  a  fault  directly,  as  if  the  suit  itself  was  a  wrongful  act;  and 
cited  43  E.  3.  33.  The  plaintiff  brought  an  action  of  false  imprison- 
ment, the  defendant  pleaded  that  he  caused  him  to  be  imprisoned  upon 
a  statute  ;  the  plaintiff  replied,  there  was  a  day  given  upon  defeasance  to 
pay,  and  that  he  paid  before  the  day ;  and  yet  it  was  ruled  against  the 
plaintiff,  because  he  was  imprisoned  by  due  course  of  law.  (Waterer  v. 
Freeman,  M.  15  Jac.  1.  Hob.  ^06.  266.) — But  on  the  contrary,  if  you 
charge  me  with  a  crime  in  a  court  no  way  capable  of  the  cause,  I  shall  have 
an  action  for  it.  {Buckley  v.  Wood,  M.  S3  &  34  Eliz.  4  Co.  14.)  So 
if  a  man  sue  me  in  the  spiritual  court  for  a  mere  temporal  cause. — 
Now  to  the  principal  case  ;  if  a  man  sue  me  in  a  proper  court,  yet 
if  his  suit  be  utterly  without  ground  of  truth,  and  that  certainly  known 
to  himself,  I  may  have  case  against  him  for  the  undue  ve.xation  and 
damage  that  he  putteth  me  unto  by  his  ill  practice.  But  two  cautions 
are  to  be  observed  to  maintain  actions  in  these  cases,  1 .  The  new  action 
must  not  be  brought  before  the  first  be  determined;  because  till  then  it 
cannot  appear  that  the  first  was  unjust.  (Farrel  v.  Nim,  B.  R.  T.  5  G.3.  < 
S.  P.  Lewis  V.  Farrell,  1  Str.  114.  S.  P.)  ('a)  2.  That  there  must  be 
[  *  J  3  j  not  only  a  thing  done  amiss,  but  also  a  damage,  either  '**'  already  fallen 
upon  the  party  or  else  inevitable ;  and  therefore  if  a  man  forge  a  bond 
in  my  name,  I  can  have  no  action  till  I  am  sued  upon  it. 

Case  for  that  the  defendant  machinans  to  deprive  him  of  his  liberty, 
absque  aliqua  probabili  causa  prosccutus  fiiit  quoddam  breve  de  privi- 

(a)  Vide  Parker  v.  Lmigley,   10  the  suit  should  be  heard   and  deter- 

"^lod.  209.  Tisherv.BristoiD,  iDowf^.  mined    before    this    action   can    be 

205.  215.    Morgan  \.  Ilvghes,  2  T.  brought,  for  sometimes  it  is  brought 

11.225.  The  want  of  this  averment,  for  vexation  only,   and  without  any 

however,  will  be  cured  by  a  verdict.  ground, and  a  nonsuit  follows.  Nevcr- 

Shinnerw.  Giinton,  1  Saund.  22S,  be-  thclcss  tlie  party  injured  shall  have 

cause  it  will  be  presumed  that  it  lias  this  action.     Esp.  N.  P.  Dig.  5Q7. 

been  proved  at  the  trial.  Pf;.Dc/«'.$ofl,  Vide  etiam  Co.  Lit.   161  (a),  n.  4, 

3.  in  Panion  V.  Marshall,  28  Geo.  2.  for  the  circumstances  under  which 

jMS.  Ca.  this  action  will  lie. 


But  it  is  not  always  necessary  that 


le^i9 
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legio  out  of  the  court  of  C.  B.  and  after  he  had  put  in  an  appearance, 
that  the  defendant  knowing  he  had  no  probable  cause  suffered  himself  to 
be  nonsuited.  After  verdict  on  not  guilty,  it  was  moved  in  arrest  of  judg- 
ment, that  the  action  would  not  lie.  North,  C.  J.  said  the  contrary  is 
adjudged  in  JVaterer  v.  Freeman,  Hob.  0.66,  and  that  upon  good  reason, 
and  it  is  in  the  discretion  of  the  judge  to  direct  the  jury,  if  there  be 
manifest  proof  that  there  is  no  cause  of  action  ;  and  Ellis  said,  that  the 
cause  was  tried  before  him,  and  that  it  was  apparent  the  suit  was  merely 
vexatious. — Martin  v.  Lincoln,  M.  27  Car.  2.  (a) 

If  a  man  be  falsely  and  maliciously  indicted  of  any  crime,  that  may 
prejudice  his  fame  and  reputation,  he  may  bring  his  action.  So  if  he  be 
indicted  of  a  crime  tliat  subjects  him  to  peril  of  life  or  liberty.  So 
though  it  touch  neither  his  fame  nor  liberty ;  for  it  is  injurious  to  his  pro- 
perty by  putting  him  to  a  needless  expence.  (Saville  v.  Roberts,  sup.) 
And  the  action  may  be  brought  as  well  against  one  who  procures  others 
to  indict,  as  against  the  prosecutor. — Anon.  23  Car.  1.  Sty.  10. 

Where  a  man  is  falsely  and  maliciously  indicted  of  a  crime  which  hurts 
his  fame,  and  which  is  a  scandal  to  him,  though  the  indictment  be  in- 
sufficient, or  an  ignoramus  found  ;  yet  an  action  lies  for  the  slander,  be- 
cause the  mischief  of  that  is  effected.  (Saville  v.  Roberts,  sup.  Cham' 
hers  V.Robinson,  Str.  69^-)  (b)  So  if  it  endangered  his  liberty,  and 
he  were  actually  imprisoned ;  though  it  has  been  said  to  be  otherwise, 
where  it  only  concerns  his  property ;  for  he  cannot  suffer  in  that  in  either 
of  those  cases.  {Pai/ne  v.  Porter,  T.  16  Jac.  1.  Cro.  Jac.  490.)  But  this 
diversity  between  a  malicious  prosecution  upon  a  good  indictment,  and  a 
bad  one  has  been  denied,  (Jones  v.  Gwin,  H.  12  Ann.  Salk.  15.  10  Mod. 
214.);  and  it  is  now  holden  that  an  action  will  lie  as  well  for  damage 
by  expence,  as  by  scandal  or  imprisonment,  though  the  indictment  be 
insufficient ;  and  therefore  it  may  be  brought  by  a  husband  for  the  ex- 
pence  of  defending  his  wife. — Smith  V.  Hixon,  E.  1734.  Stra.  977. 
Hickson  V.  Robinson,  H.  12  Geo.  1. 

The  plaintiff  must  produce  and  prove  a  copy  of  the  acquittal  on  re- 
cord, and  the  substance  of  the  evidence  given  on  the  indictment  is  ma- 

('aj  In  Belk  v.  Broadbent,  3  T.  R.  (b)  On  the  authority  of  Chambers 
185,  hoxA  Kenyan  held,  that  if  a  v.  jR.o/;i«5on,  1  Stra.  691.  A  bad  in- 
party  be  arrested  without  any  cause  dictment  was  held  to  serve  all  the 
of  action,  he  has  his  remedy  by  ac-  purposes  of  malice,  by  putting  the 
tion  on  the  case  for  maliciously  hold-  party  to  expence,  and  exposing  him; 
ing  to  bail.  And  in  a  justitication  but  that  it  served  no  purpose  of 
by  officers  on  an  action  tor  false  im-  justice  in  bringing  the  party  to  pu- 
jjmo/wien^,  that  a  writ  was  sued  out,  nishment,  if  he  were  guilty.  Wicks 
and  affidavit  made  to  hold  to  bail,  y.  Fcnthain,  4  T,  Rep.  247. 
\\icc?in%iio{  acx\on  iieed  not  be  stated. 


Ror  1$  it  traversable. 


terialj 
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terial,  and  the  charges  of  the  acquittal,  ai)d  the  circumstances  which 
shew  the  prosecution  was  malicious  and  without  probable  cause  ;  he  may 
likewise  give  in  evidence  the  circumstances  of  the  defendant,  in  order  to 
increase  the  damages. — Claijton  v.  Nelson,  E.  1712.  Parker,  C.J. 
Midd.  (a) 
[^^11  In  an  action  for  malicously  holding  to  bail,  the  court  held,  1st,  that 
it  was  not  necessary  to  prove  that  there  was  any  affidavit  to  hold  to  bail, 
for  the  indorsement  on  the  w  rit  is  sufficient :  2dly,  that  if  the  declaration 
had  averred  that  such  an  affidavit  had  been  made,  an  office  copy  of  it 
^ould  have  been  sufficient.  But  if  it  were  stated  to  have  been  made  by 
the^efendant  himself,  perhaps  the  original  affidaVit_jnust  be  produced 
and  proved." — Croke  v.  Dowling,  East.  22  G.  3. 

If  the  action  be  brought  against  several,  and  one  only  be  found  guilty, 
it  is  sufficient ;  for  there  is  a  great  difference  between  this  action  on  the 
case  in  nature  of  a  conspiracy,  and  a  writ  of  conspiracy  at  common 
law ;  for  in  this  case  the  damage  sustained  is  the  ground  of  the  action, 
8aviUe  v.  Jioherts,  Carth.  4\6.(b) 

He  that  gets  off"  upon  a  non  pros  does  not  get  off  at  all  on  the  merits 
of  the  cause ;  and  to  maintain  a  conspiracy,  it  is  necessary  to  lay  and 
prove  an  acquittal ;  and  therefore  a  nolle  prosequi  will  not  maintain  the 
declaration,  (c)  but  if  he  plead  not  guilty,  and  the  attorney-general  con-» 
fess  it,  that  will  do.— Goddard  \.  Smith,  M,3  Ann.  Salk.21.  6  Mod, 
261. 

The  defendant's  name  upon  the  back  of  the  bill  is  a  sufficient  evi- 
dence, and  the  best  of  the  defendant's  being  sworn  to  the  bill :  but  it 
may  be  proved  that  he  was  a  witness  without  having  the  bill  ;  but  a  per- 
son's name  being  indorsed  on  the  indictment,  is  no  evidence  of  his  being 


CaJ  In  an  action  against  a  justice 
for  malicious  commitment,  where  no 
charge  of  felony  was  made,  the  de- 
claration stated  that  the  plaintiff  had 
been  discharged ;  this  was  lieid  not 
Rufficient  to  prove  the  want  of  probable 
cause,  such  as  the  throwing  oui  of  the 
Isill  by  the  grand  jury,  or  acquitted, 
(a  word  of  different  meaning.)  In  an 
action  for  maliciously  holding  to 
bail,  plaintiff  must  shew  that  the 
suit  is  at  an  end.  Per  Buller,  J.  in 
Morgan  v.  Hughes,  2  T.  11.  232. 

(bj  And  there  js  also  this  distinc- 
tion, thfvt  if  in  an  action  of  con- 
spiracy against  two,  one  is  acquitted, 
judgment  shall  not  go  against  the 


other ;  but  in  an  action  in  nature  of 
a  conspiracy,  one  only  may  he  found 
guilty.  Sublcyw.Mott,  1  VVils.  210. 
Pollard  V.  Evans,  2  Show.  50.  And  an 
action  of  conspiracy  must  be  against 
several,  but  in  nature  of  a  conspiracy 
it  may  be  against  one  only.  Mills  v. 
Mills,  Cro.  Car.  239.  Marsh  v.  Vac- 
chan,  Cro.  Eliz.  701.  But  Mr.  SeU 
•wyn  (N.  P.  Ab.  935)  says,  the  reme- 
dy for  a  conspiracy  is  now  obsolete, 
and  indeed,  when  in  use,  its  limits 
were  very  conlined,  for  it  was  framed 
according  to  the  precise  terms  of  the 
writ  in  the  register. 

(c)  But  it  is  evidence  of  a   malir 
cious  prosecution.  2  Vin.  Abr.  256. 

a  pro- 
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a  prosecutor.— G;>/m«^/fo«v.  Pitfield,  M.  23  Car.  2.  1  Vent.  47.  12  Vrn. 
AhT.Q.S4^.(a) 

But  though  an  action  do  lie  for  a  malicious  prosecution,  yet  it  is  not 
to  be  favoured ;  and  therefore  if  the  indictment  be  found  by  the  grand 
jury,  the  defendant  shall  not  be  obliged  to  shew  a  probable  cause :  but 
it  shall  lie  upon  the  plaintiff  to  prove  express  malice. — Saville  wRo' 
berts,  sup.  (h) 

The  action  ought  not  to  be  maintained  without  rank  and  express  ma- 
lice and  iniquity.  {Per  Holt,  C.J.  in  Saville  v.  Roberts,  12  Mod.  208.) 
The  grounds  of  it  are,  on  the  plaintiff's  side,  innocence;  on  the  de- 
fendant's, malice. — Per  Parker y   C.  J.    in  Jones  v.  Gzcyn,   10  Mod. 

However,  as  it  may  come  to  be  left  to  a  jury,  it  is  adviseable  for  the 
defendant  to  give  proof  of  a  probable  cause,  if  he  be  capable  of  doing 
it ;  and  for  this  purpose  proof  of  the  evidence  given  by  the  defendant  on 
the  indictment  is  good.  {Cobb  v.  Car,  Midd.  Mich.  1746.)  And  where 
the  facts  lie  in  the  knowledge  of  the  defendant  himself,  he  must  shew  a 


(a)  In  an  action  for  malicious 
prosecution  by  indicting  the  plaintiff 
at  the  quarter  sessions,  the  defendant 
produced  the  original  indictment, 
which  was  admitted,  but  it  being 
objected,  that  though  this  was  ad- 
missible evidence  to  prove  the  de- 
fendant by  the  prosecutor,  by  shew- 
ing his  name  on  the  back  of  the  bill, 
yet  it  is  no  evidence  as  to  the  caption, 
which  is  a  material  averment  in  the 
declaration,  viz.  that  the  quarter 
sessions  were  held  at  such  a  time  and 
place,  and  before  such  justices.  IVil- 
mot,  J.  was  clearly  of  opinion  that 
this  could  not  be  supported  by  parol 
evidence  of  the  minutes  of  the  ses- 
sions, but  that  for  this  purpose  a  re- 
cord should  have  been  made  up,  and 
an  original  or  a  copy  produced,  so 
the  phiintiffwas  noubuited.  Edxcards 
\.  Williams,  Monmouth  Lent  Assizes, 
176().  Esp.  N.  P.  535. 

(h)  Defendant  in  this  case  had  in- 
dicted plaintiff  for  perjury,  but  not 
appearing  upon  the  trial,  plaintiff 
was  acquitted.  Plaintiff  then  brought 
this  action,  and  gave  in  evidence  an 
examined  copy  of  the  record  of  ac- 
quittal, and  the  non-appearance  of 
the  defendant.  Ellenburough,  C.  J. 
asked  for  further  proof  of  want  of 


probable  cause,  saying,  that  there 
might  have  been  probable  cause  for 
preferring  the  indictment,  though  a 
persisting  in  it  raight  have  been  the 
greatest  injustice.  He  then  cited 
Saviltc  v.  Roberts,  sup.  and  the  plain- 
tiff was  non-suited.  Parcel  v.  ]\PNa- 
viara,  1  Camp.  199.  And  the  same 
has  been  frequently  held  as  to  the 
non-proceeding  with  a  prosecution. 
Ibid,  in  not  is. 

(c)  An  action  will  not  lie  for  a 
malicious  prosecution  by  a  superior 
against  an  inferior  officer,  before  a 
naval  court  martial,  for  an  offence 
cognizable  by  it,  if  probable  cause 
appear  on  the  proceedings,  for  ma- 
lice, and  the  want  of  probable  cause, 
are  both  necessary  to  support  this 
action.  Johnstone v,  Sutton,  iT.  Rep. 
784.  And  in  S.  C.  it  was  held,  that 
want  of  probable  cause  will  imply 
malice,  but  express  malice  does  not 
imply  want  of  probable  cause,  and 
both  are  necessary.  The  jury  find 
the  facts  M'hich  is  evidence  of  pro- 
bable cause,  and  the  judge  deter- 
mines whether  those  facts  so  found 
amount  to  a  probable  cause.  Vide 
etiam  Farmer  v.  Darling,  4  Bur. 
1794. 

probable 
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probable  cause,  though  the  indictment  be  found  by  the  grand  jury,  or  the 
plaintiff  shall  recover  without  proving  express  malice. — Parrot  v.Fishwick, 
London,  after  Trinity,  177'2.  9  East,  S62  (n)  more  fully  stated,  (a) 

If  the  plaintiif  do  prove  malice,  yet  if  the  defendant  shew  a  pro- 
bable cause,  he  shall  have  a  verdict,  and  the  judge,  not  the  jury,  is  to 
determine  whether  he  had  a  probable  cause ;  and  therefore,  where  the 
plaintiff  having  brought  an  action  against  the  defendant  for  a  malicious 
prosecution  for  perjury  obtained  a  verdict,  upon  a  motion  for  a  new  trial 
the  court  set  it  aside  (it  appearing  upon  the  report  of  the  judge,  that 
there  was  a  probable  cause)  not  as  a  verdict  against  evidence,  but  as  a 
verdict  against  law. — Goldiiig  v.  Crowle,  M.  25  G.  2.  Say.  1.  (b) 

When  the  action  is  for  a  malicious  prosecution  for  felony,  the  first  part 
of  the  defendant's  defence  must  be  to  prove  a  felony  committed ;  and 
therefore  if  nobody  were  by  at  the  time  of  the  supposed  felony  but  the 
defendant  or  his  vviff,  their  oath  at  the  trial  of  the  indictment  may  be 
given  in  evidence  to  prove  the  felony. — Johnson  &,  t/x'  v.  Brownings 
H.  12Anu,  6Mpd.  2l6.rf; 

In 


(a_)  So  where  a  person  is  acquit- 
ted by  a  jury,  nuilice  need  not  be 
proved  at  first  on  the  pari  of  plain- 
tiff, but  it  is  incumbent  on  the  de- 
fendant, on  the  other  side,  to  shew 
that  there  was  a  probable  cause,  but 
that  where  the  indictment  is  quashed, 
the  plaintiff  vinut  prove  express  ma- 
lice. Per  Burnet,  J.  in  Hunter  v. 
jPrewcA,  Willes,  520. 

(h)  Where  the  indictrnent  was  for 
felony,  defendant  cannot  object  that 
express  malice  is  not  proved,  but 
in  indictments  for  misdemeanors  it 
inust.  Lilwall  v.  Smalhnan,  Sclw. 
933. 

Upon  an  indictment  for  felony,  the 
jury  paused  for  some  time  before 
they  acquitted  the  prisoner,  who  was 
not  called  upon  to  enter  into  his  de- 
fence. This  was  deemed  evidence  of 
probable  cause.  Smith  v.  Blacdonald, 

3  Esp.N.P.C.  7. 

Positive  evidence  of  the  want  must 
be  given  in  the  absence  of  probable 
cause,  therefore,  where  the  plaintiif 
had  been  indicted  for  perjury,  it  was 
not  held  sufficient  to  shew  thst  she 
was  acquitted  for  want  of  prosecu- 
tion, that  the  facts  lay  within  the 
knowledge  of  the  defendant,  and  that 


the  indictment  contained  many  fri- 
volous assignments  of  perjury,  as 
there  was  one  substantial  charge. 
Purcel  v.  M'Namara,  1  Camp.  199, 
The  court  therefore  refused  to  set 
aside  the  nonsuit  in  this  case.  But 
where  A.  as  attorney  for  B.  sued  C. 
in  the  Exchequer,  and  C.  indicted  A, 
and  B,  for  a  conspiracy,  who,  on  be- 
ing acquitted,  A.  brought  this  ac- 
tion against  C.  in  which  he  proved 
that  the  suit  was  well  founded,  and 
that  C.  did  not  appear  bo  prefer  his 
indictment.  This  was  held  not  suf- 
ficient to  throw  on  C.  the  burthen  of 
shewing  probable  cause.  S)/kes  v. 
Dunbar,  1  Camp.  202  (n).  Nor  is 
the  abandonment  of  a  prosecution, 
coupled  mfh  evidence  of  express  ma' 
lice,  sufficient  to  throw  this  burtheti 
on  the  defendant.  Inclcdon  v.  Berry, 
1  Camp.  203  (n).  Nor  an  omission 
to  prefer  an  indictment  after  a  charge 
on  oath  for  an  assault.  Wallis  \.Al' 
jnne,  ibid.  204  (n). 

CcJ  But  if  the  action  be  brought 
against  the  officer,  he  need  not  shew 
felony  committed,  as  he  is  justified  in 
taking  a  man  into  custody  on  the 
charge  of  another,  who  alone  is  an- 
swerable.    Samuel  \.  Pa^'ne,  1  Doug. 

345, 
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In  an  action  for  a  malicious  prosecution  against  the  prosecutor  and  the 
justice  of  peace  who  committed  the  plaintiiF,  the  jury  gave  c£200  against 
the  prosecutor,  and  £9.0  against  the  justice ;  and  King,  Chief  Justice, 
ordered  the  verdict  to  be  so  taken.  {Lane  v,  Sainteloe,  H.  4  G.  1.  Str. 
79.)  But  in  Low/ield  v.  Bancroft,  T.  5  Geo.  2.  (Str.  910.)  LonJ 
liayniond  in  the  like  action,  where  the  jury  would  have  given  ^800 
against  one,  and  c£lOO  against  each  of  the  other  three,  said  it  could  nat 
be  done,  and  there  was  a  verdict  against  all  for  £1 100.  (a) 


345,  (359).  Vide  etiani  Ledwick  v. 
Catclipole,  Cald.  291.  Coupe i/  v,  Hen- 
lei/,  2  Esp.  N.  P.  C.  54-0.  Jlcock  V.  An- 
drews, ib.  in  notis  ;  buL  none  of  the  au- 
thorities(saysDo«oZ.)  come  up  exactly 
to  the  case  of  Samuel  v.  Payne,  and 
tlierefore  it  may  bo  considered  as  the 
fiist  determination  on  this  point, 
though  it  was  agitated  on  a  demurrer 
to  a  special  justification  so  long  ago 
as  the  reign  of  ilen.  4.  (Year  Book,  7 
Hen.  4.  pa.  35.)  but  that  case  was 
adjourned. 

(a)  Vide  Wynham  v.  Clcrc,  Cro. 
Eliz.  230.  VVhero  the  immediate 
act  of  imprisonment  proceeds  from 
the  defendant,  the  action  must  be 
trespass,  and  trespass  only,  but  where 
the  act  of  imprisonment  by  one  per- 
son is  in  consequence  of  information 
from  another,  there  an  action  upon 
the  case  is  the  proper  remedy.  Per 
^slihurst,  J.  in  Morgan  v.  Hughes^  2 


T.  R.  231.  Buller,  J.  assenting. — • 
Note.  There  is  no  distinction  between 
a  malicious  commitment  and  a  ma- 
licious prosecution.  Per  Buller,  J.  in 
S.  C. 

From  all  the  foregoing  authorities 
this  conclusion  may  be  drawn,  that 
the  grounds  of  this  action  are  the 
malice  of  the  defendant,  either  ex- 
press  or  iynplied,  but  if  express  it 
must  be  proved,  unless  the  facts  lie 
within  the  knowledge  of  the  defend- 
ant. Wa7it  of  probable  cause  (of 
which,  Mr,  Selrvyn  says,  the  shghtest 
evidence  is  sufficient)  and  an  injury 
sustained  by  the  plaintiff,  by  reason 
of  the  malicious  prosecution,  either 
in  his  person  by  imprisonment,  /lis  re- 
putation by  scandal,  or  in  his  property 
by  the  expence,  are  also  essential  to 
maintain  this  action.  Selw.N.P.Ab, 
938.  S.  P. 


CHAPTER  III. 


OF   ASSAULT    AND    BATTEBY, 

JN  treating  of  the  action  of  assault  and  battery,  it  will  be  necessary  to 
see  what  the  law  looks  upon  as  such,  (a)     And  Jirst,  an  assault  is  an  at- 
tempt 


fa)  Assault,  which  is  an  inchoate 
violence,  differs  from  battery,  for  to 
create  an  assault  it  is  not  necessary 
to  touch  the  person  of  another. 
Finch's  Law,  202.  Genner  v.  Sparkes, 
Salk.  79;  for  it  is  the  intent,  the  quo 
aninio,  accompanied  with  a  present 
ability  to  use  violence,  that  consti- 


tutes an  assault.  Griffin  v.  Parsons, 
Selw.  N.  P.  Ab.  21  (n).  And  the  de- 
gree of  violence  makes  no  difierence. 
Per  Le  Blanc,  J.  m  Leame  v.  Bray, 
3  East,  602. 

For  an  assault  and  battery  a  man 
may  bring  a  civil  action,  and  indict 
defendant  at  the  same  time,  for  they 

are 
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tempt  or  offer,  by  force  or  violence,  to  do  a  corporal  hurt  to  another,  as 
by  pointing  a  pitchfork  at  him,  when  standing  within  reach  ;  presenting  a 
gun  at  him  ;  drawing  a  sword,  and  waving  it  in  a  menacing  manner,  &c. 
{Queen  v.  Ingram^  H.  10  Ann.  Salk.  384.)  But  no  words  can  amount  to 
an  assault,  though  perhaps  they  may  in  some  cases  serve  to  explain  a  doubt- 
ful action,  (1  Hawk.  P.  C.  133.);  as  if  a  man  were  to  lay  his  hand  upon 
his  sword,  and  say,  "  if  it  were  not  assize  time,  he  would  not  take  such 
language :"  these  words  would  prevent  the  action  from  being  construed 
to  be  an  assault,  because  they  shew  he  had  no  intent  to  do  him  any  cor- 
poral hurt  at  that  time.  {Tuberville  v.  Savage,  M.  1669-  1  Mod.  3.) 
Secondhy  a  battery,  which  always  includes  an  assault,  is  the  actual  doing 
an  injury,  be  it  ever  so  small,  in  an  angry,  or  revengeful,  or  rude,  or 
insolent  manner ;  as  by  spitting  in  his  face,  or  violently  justling  him  out 
of  the  way.  But  if  two  by  consent  play  at  cudgels,  and  one  hurt  the 
other,  it  is  no  battery,  (Dalt.  cap.  22.  tamen  vide  Boulter  v.  Clerk) ;  so 
if  one  soldier  hurt  another  in  exercise;  but  if  he  plead  it,  he  must  set 
forth  the  circumstances,  so  as  to  make  it  appear  to  the  court  that  it 
{  *  1 6  ]  was  inevitable,  and  *  that  he  committed  no  negligence  to  give  occasion 
to  the  hurt :  for  it  is  not  enough  to  say,  that  he  did  it  casualiter  et  per 
infortunium,  contra  voluntatem  suam,  for  no  man  shall  be  excused  a 
trespass,  unless  it  may  be  justified  entirely  without  his  default,  {Weaver 
V.Ward,  E.  14Jac.  1.  Hob.  134.);  and  therefore  it  has  been  holden, 
that  an  action  lay  where  the  plaintiff,  standing  by  to  see  the  defendant 
uncock  his  gun,  was  accidentally  wounded. — ^T.  10  Geo.  I.  Underwood 
V.  Hewson,  per  Fortescue  and  Raymond,  in  Midd.  Str.  596. 


are  distinct  remedies.    Jones  v.  Clay,  authority  was  restored   by  English  v. 

1  Bos.  and  l*ull.  l^l.  Purser,  6  East,  395,  in  which  Lord 

And  this  action  lies  for  a  native  Ellenborougk  distinguished  between 

Minorquin    against    a   governor    of  l\\e  \s  or  dii,  made  an  assault,  m  Mich  ell 

Minorca,  for  such  injury  committed  v.  Neale,  and  assaulted,   in  Burgess 

by  him  in  Minorca ;  and  such  action,  v.  Freelove,  on  the  ground  that  the 

it  the  case  require  it,  may  be  laid  at  latter  might  mean  different  assaults 

Minorca,  viz.  at  London,  or  it  may  be  on  different  days.     But  the  same  dis- 

laid  generally  in  any  English  couiity.  tinction  does  not  appear  to  have  been 

Mostyn  \.  Fabrigas,  Cov/p.  l6l.  taken  in  Burgess  \.  Freelove,   which 

But  an  assault  cannot  be  laid  to  was  decided  merely  on  the  difference 

have  been  committed  at  divers  days  between   laying  an    assault    diiersis 

and  times,  for  the  assault  is  one  en-  diebus  et  vicihus,  and  with  a  continu- 

tire  individual  act.    MichcU  v.  Neale,  ando.    But  (unless  otherwise  directed 

Cowp.  828.     The  authority  of  this  by  statute)  the  venue  may  be  laid  in 

case,  however,  was  doubted   by  the  any  county.    Corbett  v.  Barnes,  Cro. 


court  of  C.  B.  in  Burgess  v.  Free-      Car.  444. 
ioie,  2  Bos.  and  Full.  425 ;  but  its 


And 
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And  much  more,  if  a  man  wantonly  do  an  act  by  which  another  maft 
is  liurt ;  as  by  pushing  a  drunken  man,  he  will  be  answerable  in  an  ac- 
tion of  assault  and  battery,  but  if  he  intend  doing  a  right  act,  as  to  assist 
siicli  driuiken  man,  or  prevent  him  from  going  along  the  street  without 
help,  and  in  so  doing,  an  hurt  do  ensue,  he  will  not  be  answerable. — 
Short  V.  Lovejoi/,  coram  Lee,  C.  J.  Guildhall,  1752.  (a) 

Where,  by  a  sudden  fright,  a  horse  runs  away  with  his  rider,  and 
runs  against  a  man,  it  is  no  battery,  and  may  be  given  in  evidence  oit 
the  general  issue ;  but  if  it  were  occasioned  by  any  one  whipping  the 
liorse,  such  person  would  certainly  be  liable  in  an  action  upon  the  case; 
and,  qucsre,  in  the  other  case,  if  the  plaintiff  were  to  prove  that  the 
horse  had  been  used  to  run  away  with  his  riderj,  for  in  such  case  the  rider 
is  not  free  from  blame. — Gibbous  v.  Pepper,  E.  I696.  4  Mod.  405. 
<2  Salk.  637. 

The  plaintiff  cannot  give  in  evidence  a  conviction  at  the  suit  of  the 
king  for  the  same  battery ;  for  it  is  a  general  rule,  that  no  record  of  con- 
viction or  verdict  shall  be  given  in  evidence,  but  such  whereof  the  bene- 
fit may  be  mutual,  viz.  such  whereof  the  defendant,  as  well  as  plaintiff, 
might  have  made  use,  and  given  in  evidence  in  case  it  had  made  for  him. — 
Rex  V.  Warden  of  Fleet,  M.  11  W.  3.  12  Mod.  339-  at  bar.  ^ 

Pn  an  action  of  assault  and  battery,  Mr.  Serjeant  Hai/ward  would 
havei  proved  that  the  plaintiff  and  the  defendant  fought  by  consent,  and 
insisted  that  this  was  evidence  on  the  general  issue  in  bar  of  the  action, 
for  volenti  non  jit  injuria.  {Boulter  v.  Clark,  at  Abingdon,  1 747,  ante, 
Dalt.  22.)  But  Parker,  Chief  Baron,  denied  it,  and  said,  the  lighting 
being  unlawful,  the  consent  of  the  plaintiff  to  fight  (if  proved)  would  be 
no  bar  to  his  action,  and  that  he  was  entitled  to  a  verdict  for  the  injury 
done  him;  and  cited  Winch,  49.  ^  Lev.  174.  and  Webb  v.  Bishop,  at 
Gloucester  Lent  Assizes,  1731,  before  Lord  Chief  Baron  lieynolds, 
where,  in  an  action  for  five  guineas  on  a  boxing  match,  the  judge  held  it  an 
illegal  consideration,  and  the  plaintiff  was  nonsuited.  Videetiam  Matthew 
V.  Ollerton,  M.  l694.  Comb.  218,  where  it  was  said,  that  if  a  man  license 
jmother  to  beat  him,  *such  licence  is  void,  because  it  is  against  the  peace  ;  F  *  17 
and  thereupon  the  plaintiff  had  a  verdict,  and  SO5.  damages,  (b) 


(a)  So  where  defendant  threw  a  act  of  the  defendant.  Scott  v.  Shep- 
lighted  squib  into  a  market-place,  herd,  3  VVils.  403.  3  Bla.  392. 
which  being  tossed  about,  at  last  hit  (b)  If  the  defendant  declares  for 
the  plaintiff,  and  put  out  his  eye.  It  an  assault  and  battery,  he  may  re- 
was  held  that  this  action  well  Kiy,  for  cover  for  the  assault  only,  I  Hawk, 
to  constitute  an  assault,  the  injury  P.  C.  130;  but  the  declaration  cannot 
need  not  proceed  from  the  immediats  be  for  the  assault  singly. 

Tiier* 
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There  are  three  sorts  of  defence  to  this  action. 

1.  Inficiation. 

2.  Matter  of  excuse. 

3.  Justification. 

Iiificiation  is  the  denying  of  the  fact,  and  that  can  only  be  by  pleading 
the  general  issue,  viz.  not  guilty.  On  which  plea  in  general  matter  of 
justification  cannot  be  given  in  evidence  in  mitigation  of  damages.  But 
where  an  action  wag  brought  against  the  captain  of  a  ship,  who  pleaded 
not  guilty,  the  defendant  cross  examined  the  plaintiff's  witness  as  to  ex- 
pressions used  by  the  plaintiff,  which  would  have  justified  the  imprison- 
ment, they  tending  to  raise  mutiny  and  disobedience ;  and  though  it  was 
objected  to  by  the  plaintiff,  the  evidence  of  what  was  said  by  him  at  the 
time  of  the  imprisonment  was  received  in  mitigation  of  damages.  For 
every  thing  which  passed  at  that  time  is  part  of  the  transaction  on  which 
the  plaintiff's  action  is  founded :  and  he  could  not  be  surprised  by  his 
evidence. — Bingham  v.  Garnault,  Sittings  in  London  on  5th  April,  1788. 
cor.  Buller,  J. 

Matter  of  excuse  is  an  admission  of  the  fact ;  but  saying  it  was  done 
siccidentally,  and  without  any  default  in  the  defendant ;  and  that  (as  I 
have  already  said)  may  be  either  pleaded  or  given  in  evidence  on  the 
general  issue. 

Justification  is  an  insisting  upon  something  that  made  it  lawful  for 
liini  to  do  the  fact  laid  to  his  charge ;  it  is  therefore  to  be  seen  what  is 
sufficient  matter  of  justification.  (Frowa's  v.  Ley,  E.  l6l5.Cro.Jac.  367.) 
The  most  general  matter  of  justification  is,  that  the  plaintiff  made  the 
first  assault,  and  if  issue  be  joined  thereupon,  the  defendant  may  prove 
an  assault  on  any  day  before  the  action  brought ;  and  the  plaintiff  cannot 
give  in  evidence  a  battery  at  another  day,  or  at  another  time  in  the  same 
day,  without  a  novel  assignment,  which  must  state  the  battery  to  be  on 
the  same  day  mentioned  in  the  declaration,  else  it  will  be  a  departure ;  fa^ 
though  on  such  novel  assignment  he  may  give  in  evidence  a  battery  at  any 
other  day,  the  same  as  he  might  if  the  defendant  had  pleaded  not  guilty  to 
the  declaration,  {Ti/lerv.Wall,  M.  1632.  Cro.  Car.  229-);  but  as  the 
common  way  is  for  the  plaintiff  to  have  two  or  three  counts  in  his  decla- 
ration, so  that  the  defendant  is  under  a  necessity  of  pleading  the  general 
issue  to  some  of  them  (for  if  he  justify  two  he  admits  two,  and  consequently, 

(a)  On  an  indictment  the  party  only  one  count,  and  defendant  plead- 

iTiay  plead  not  guilty,  and  give  the  cd  not  guilty,  only  one  assault  can 

sprcial  matter  in  evidence,  but  in  an  be  proved,  and  if  plaintiff  has  proved 

uction   he   must  plead   it   specially,  one   he  cannot  afterwards  waive  that 

liegina  Y.  Cotesworth,  6  Mod.  172.  and  prove  another.  Stantcv.Frick^ttf 

Where  the  declaration  contained  1  Camp.  473t 

unless 
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unless  he  can  prove  two  justifications,  must  have  a  verdict  against  him)  he 
may  prove  another  battery  without  being  put  to  n)ake  a  novel  'assign- 
ment.— Thornton  v.  Lister,  M.  1639.  Ih.  514,  5  lo.  (a) 

The  memorandum  was  generally  of  Michaelmas  term  ;  and  the  fact  on 
son  assault  was  proved  on  a  day  within  the  term,  and  on  a  case  made,  the 
court  held  it  well  enough ;  for  the  plaintiff  need  have  given  no  evidence 
on  this  plea,  unkss  to  aggravate  damages,  and  the  court  will  not  nonsuit 
him,  because  *  it  is  amendable  by  a  new  bill.  And  if  this  had  come  out  [  *  18  } 
on  the  defendant's  evidence,  who  had  otherwise  proved  his  plea,  he 
ought  to  have  a  verdict,  unless  the  plaintiff  prove  another  battery  previ- 
ous, which  in  such  case  ought  to  be  deemed  the  foundation  of  the  ac- 
tion.—Gwy  V.  Kitchener,  T.  21  Geo.  2.  2  Stra.  \11\.(b) 

If  the  defendant  prove  that  the  plaintiff  first  lifted  up  his  staff,  and 
offered  to  strike  him,  it  is  a  sufficient  assault  to  justify  his  striking  the 
plaintiff,  and  he  need  not  stay  till  the  plaintiff  has  actually  struck  him. 

However,  every  assault  will  not  justify  every  battery ;  but  it  is  matter 
of  evidence  whether  the  assault  were  proportionable  to  the  battery,  and 
therefore,  though  the  plaintiff"  set  out  a  maihem  in  his  declaration,  yet 
the  plea  of  son  assault  demesne  is  the  same ;  and  he  need  not  plead  that 
the  plaintiff  maihemasset  et  tulnerasset  the  defendant,  nisi,  Sec.  {Cock- 
croft  v.  Smith,  Salk.  642.  Dance  v.  Lucy,  1  Sid.  246)  but  that  must 
appear  in  evidence ;  that  is,  it  must  appear  that  the  assault  was  in  some 
degree  proportionable  to  the  maihem;  and  therefore  in  Cockcroft  v. 
Smith,  (H.  8  &  9  W.  3.  1  Raym.  177  (margine.)  2  Salk.  642),  Holt,  C.  J. 
directed  the  jury  to  give  a  verdict  for  the  defendant,  the  first  assault  being 
by  tilting  the  form  on  which  the  defendant  sat,  whereby  he  fell ;  the  maim 
was,  that  the  defendant  bit  off  the  plaintiff's  finger. 

(a)  If  there  be  two  assaults  on  the  accrued  before  the  bill  was  filed,  it 

same  day,  one  on  the  plaintiti's  own  is  good,  though   the  writ  issued   be- 

assault  and  the  other  not,  if  the  dc-  fore.     In  an  action  of  trespass,  the 

fendant  justify  one  (/e  *o«  awrtw/^  rfe-  latitat  was  sued   out  27th  August, 

mesne,  plaintiff  may  make  a  new  as-  1775,  and  the  trespass   proved   the 

signment  of  the  other  battery,  Elx:;is  25th   September    following.      Held, 

r.  Lombe,  6  Mod.  120.  that  the  bill  was  the  commencement 

But  if  there  were  two  assaults,  one  of  the  suit,  and  that  the  latitat  was  to 

of  which  defendant  can  justify  and  be   considered     but    as    a    process, 

the  other  not,  plaintiff  must  newly  Foster  v.  Bonner,  Cowp.  454. 

assign  the  assault  for  which  the  ac-  By  a  fiction  of  law,  the  memoran- 

tion  was  brought,  or  defendant  will  dum  relates  to  the  first  day  of  term, 

have  a  verdict  on  his  justification,  and  the /rt^«7a^  is  the  commencement 

Walsly  v.  Oakley,    Selw.  N.  P.  Ab.  of  the  action,  but  where  the  true 

32.  time  of  suing  it  out  is  material,  it 

f  6^  J\ro^e,  It  is  said  that  an  action  maybe  shewn  notwithstanding  the 

does  not  lie  before  a  cause  of  action  teste.  Hart  v.  Weston.  5  Bur.  25S6'. 
accrued ;  but  if  the  cause  of  action 

If 
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If  the  defendant  plead  son  assault,  and  the  plaintiff  can  justify  it,  he 
must  plead  it,  for  he  cannot  give  it  evidence  upon  the  general  replication 
de  injuria  sua  .^propria. — King  &  Ux'  v.  Phippard,  T.  5  W  &  M.  Carth. 
280.  (a) 

There  are  many  other  matters  v  hich  may  be  pleaded  in  justification  : 
as  if  an  officer  having  a  warrant  against  one  who  will  not  suffer  himself 
to  be  arrested,  beat  or  wound  lum  in,  the  attempt  to  take  him  ;  so  if  a 
parent  in  a  reasonable  manner  chastise  his  child,  or  a  master  his  servant, 
or  a  schoolmaster  his  scholar,  or  a  gaoler  his  prisoner,  (1  Hawk.  P.  C, 
130);  or  if  I  beat  one  who  wrongfully  endeavours  with  violence  to  dis- 
possess me  of  my  lands  or  goods,  (b)  or  who  assaults  my  wife,  parent, 
child,  or  master :  (c)  but  though  all  th^se  matters  may  be  pleaded  in 
justification,  yet  they  must  be  pleaded  differently ;  as  for  example  :  in 
assault  and  battery  against  husband  and  wife  for  a  battery  by  the  wife^ 
the  defendants  may  plead  that  the  plahitiff  was  going  to  wound  her  hus- 
band, and  that  she  insultum  fecit  to  defend  him,  and  to  prevent  the 
plaintiff  from  beating  him :  in  the  same  manner  a  servant  may  justify 
an  assault  in  defence  of  his  master ;  (d)  but  not  e  coii,  because  the 
master  may  have  an  action  per  quod  servitium  amisit,  (e)  but  the  ser- 
[  *  19  ]  vant  can  have  no  action  *  for  an  assault  on  his  master.  {Lezcard  v. 
Baselei/y  1695,  1  Ld.  Raym.  62.)  A  man  cannot  justify  a  battery 
in  defence  of  his  possession ;  but  he  ought  to  say,  molliter  mayius  im» 

— -T ^-^ ' !■  I.I.  > r 

(a)  Son  assault  deynesne,  however,  protection,    without  proving  actual 

will    not    justify  an    assault    in    a  service.    Jo?je5  v.  Crotcw,  Peake  N.  P. 

church-yard,  for  the  law  will  not  a1-  233.  1  Esp.  N.P.  C.  217.     So  may 

low  of  violence  there  even  in  a  man's  a  father  maintain  Tr.  per  quod,  S)-c. 

own  defence.  Francis  v.  Lej/,  sup.  i>a..  against    the  seducer  of  his   daugh- 

17.  tor,  by  whom  all  his  household  work 

Cb)  After  warning  him  to  desist,  was  done;  though  she  was  servant  to 

and  gently  striving  to   remove  him,  a  neighbour,  and  lived  in  the  ncigh- 

evcn  though  he   should   break  down  hour's   house.     Sedlcy  v.  Sutherland, 

and  forcibly  enter  my  close.   Greenv.  .T  Esp.  N.  P.  C.   202.     Vide  Pore*  v. 

Goddard,  2  Salk.  640,  et  sup.  jnison,  Peake  N.  P.  55.     Ednwndsom 

(c)  A  wife  may  justify  an  assault  v.  Machell,  2  T.  Rep,  4.  Et  vide  ta- 
in defence  of  her  husband,  and  a  men  Gray  \\  Je^eries,  Cro.  Eliz.  55. 
child  of  his  parent.  2  Roll.  Ab.  54&.  Barham  w  Dennis,  ib.  7/0.  Postle- 
D.  pi.  3.  Lexvard  v.  Bascley,  Salk;  thwaite  v.  Parker,  3  Burr.  IO78. 
407.  Bennett  v.  Alcott,    2   T.   Rep.   \66. 

(d)  But  a  servant  can  only  strike  Vide  ctiam  Weedon  v.  Tmhrcll,  5  T. 
to  prevent  an  injury,  and  not  to  re-  Rep.  360.  in  which  Lord  Kenyon  said 
vengc  it.  BarJ'oot  v,  Reynolds,  2  Stra.  that  no  action  can  be  maintained  by 
1^53.  a  father  for   the  loss  of  his  child's 

CeJ  In  an  action  for  assaulting  service,  unless  there  be  some  evi- 
plaintiff's   son   per   quod,   &c.    it  is      dence  that  she  performed  acts  of  ser- 


enough  to  shew  that  the  son  lived  \i\      vice  for  her  father. 
liJs  father's  family,  and   under  his 


posuiti 


Chap.  III.]  assault  and  battery. 
posuit:(a)  so  an  officer  cannot  justify  more  than  the  assault  by  vir- 
tue of  an  arrest,  without  shewing  that  the  plaintiff  resisted,  or  endea- 
voured to  rescue  himself,  unless  it  be  by  way  of  moUiter  maims  imposuit, 
and  in  that  manner  he  may  justify  the  beating,  without  shewmg  any  re- 
sistance, or  attempt  to  rescue. — JVUliams  v.  Jones,  T.  9  Geo.  2.  Str. 
1049.  Ca.  temp.  Hardw.  298.  S.  C.  more  fully.  Tit/ei/  v.  Foxhall,  C.  B, 
T.  31  Geo.  2.  Willes,  688.  (b) 

A  battery 


Ca)  In  assault  and  battery,  repli- 
cation was  tliat  defendant,  with  all 
his  power,  endeavoured  to  wound  and 
strike  the  horse  of  plaintiff's  mas- 
ter, (of  which  horse  he  had  the  care) 
and  to  defend  his  said  horse  he  laid 
his  hands  on  defendant.  Objection 
was,  that  plaintiff'  ought  to  have  al- 
ledged  in  fact  that  defendant  had 
assaulted  or  beaten  the  horse  before 
he  laid  his  hands  on  defendant, 
Avhich  was  allowed  by  the  court. 
Shingleton  v.  Smith,  2  Lutw.  1483. 
cited  in  Weaver  v.  Busk,  8  T.  Rep. 
81.  hy  Laxvrence,  J,  who  said,  this 
goes  the  length  of  shewing  that  the 
party  cannot  even  plead  moU  man. 
imp.  in  defence  of  his  property,  un- 
less there  has  been  something  more 
than  a  mere  attempt  to  beat  him. 

But  a  plea  of  mol.  man.  impos.  in 
order  to  turn  a  man  out  of  the  house, 
is  no  answer  to  a  striking  him  with 
repeated  blows,  and  knocking  him 
down.  Gregory  v.  Hili,  8  T.  Rep. 
S99' 

So  a  churchwarden  in  office  may 
justify  the  taking  off  a  hat,  if  the  party 
refuse  to  take  it  off  when  desired,  or 
laying  hands  moUiter  on  a  person 
disorderly  in  the  church,  and  he  may 
turn  him  out  for  disturbing  the  con- 
gregation. Hawey.  Planner,  1  Saund, 
13. 

(bj  And  in  such  a  justification  the 
bailiff  need  not  shew  his  warrant, 
for  that  must  be  returned  to  the 
sheriff'.  Bateman  v.  Woodcock,  Cro. 
.Tac.  372.  Vide  etiam  Truscott  v. 
Carpenter,  Ld.  Haym.  229. 

In  Titley  v.  Foxall,  (sup.)  how- 
ever, as  well  as  upon  a  plea  of  re- 
sistance, or  an  attempt  to  rescue, 
it  is  competent  to   the  plaintiff  to 


reply  an  unjustifiable  or  subsequent 
battery,     as    suggested     by    Kings- 
mill,  J.  in  a  case,  21  Hen.  8.  "  Que 
puis  ccl  matter  de  ses  mains    le  de- 
fendant batit  le  plaintiff  ."  WdaDurn-   ^ 
ford's  note  on  this  subject  in  his  edi- 
tion of  Willes  Rep.  p.  17,  (n.)  6.  But 
before  the  case  of  Titley  v.  Foxhall,  it 
was   doubted  whether    a   defendant 
could  justify  a   battery,   by  stating 
that  he  gently  laid  his  hand  on  plain- 
tiff in  order  to  arrest  him,  and  did  ar- 
rest him,  but  the  doubt  in  that  case 
being  reconciled,  the  mode  of  plead- 
ing there  adopted  was  held  good.    So 
in  Tottnge  v.  Petty,  Selw.  N.  P.  Ab. 
28,  where,  to  trespass,  assault,  and 
battery,  defendant  pleaded  that  de-/ 
ifendant    entered    his   house  without 
leave,     and     there    disturbed    him, 
whereupon  defendantrcquested  plain- 
tiff to  quit  his  house,  which  he  re- 
fusing,     defendant    gently   laid    his 
hands  on  him  to  thrust  him  out.     Ou 
demurrer,    Williams  v.  Jones,   (sup.) 
was  cited  to  shew  that  the  plea  was 
bad,  but  Lord  Hardxcicke  said,  "  it 
was  not  determined  in  that  case  that 
a  battery  could  not  be  justified  by  a 
mol.  man.  impos.  but  that  it  could  not 
be  justified  by  merely  skewing  an  ar- 
rest." Vide  Gref7<ev.yonf«,  1  Saund. 
2.90',  et  seq.  where  Mr.  Serjeant  Wil- 
liams has  fully  set  forth  the  mode  of 
pleading  justifications  of  this  kind. 

If  a  justification  be  local,  as  if  a 
constable  of  a  town  in  another  coun- 
ty arrests  a  man  for  breaking  the  - 
peace,  the  constable  may  traverse  the 
county  where  the.deelaration  is  laid. 
1  Inst.  282.  But  he  must  not  only  tra- 
verse that,  but  all  other  places,  save 
the  town  of  which  he  is  constable. 
Peacock  v.  Peacock,  Cro.  Eliz.  705. 

S* 
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issue  fortli.  {Rodney  v.  Strode,  M.  3  Jac.  2.  Carth.  1 9-  Post.  94.)  It  is  the 
constant  practice  now  to  let  tlic  writ  issue  so  that  the  same  jury  tries  the 
ssue  and  assesses  the  damages ;  and  in  case  the  defendant  who  pleaded  is 
acquitted^  yet  tlie  plaintiff  shall  go  on  to  assess  damages  against  the 
others,  (^Cressy  v.  TV  ebb,  H.  18  Geo.  2.  Str.  1222.)  {aliter'xi  tiie  plaintiff 
be  nonsuited.  Snow  v.Co7no,  Str.  507.) (a)  So  if  one  defendant  ap- 
pear, and  the  plaintiff  declare  against  him  simul  cum,  &.c.  M'ho  pleads 
and  is  foimd  guilty  by  the  inquests  to  damages  ;  and  afterwards,  the  other 
comes  and  pleads,  and  is  found  guilty,  he  shall  be  charged  with  the  da- 
mages taxed  by  the  former  inquest ;  for  the  trespass,  which  the  plaintiff 
has  made  joint,  cannot  be  severed  by  the  jury,  if  the  jury  find  the  tres- 
pass to  be  done  by  all  at  one  and  the  same  time ;  but  if  the  jury  find 
one  guilty  at  one  time,  and  the  other  at  another  time,  their  several  da- 
mages maybe  assessed. — Heydon's  Ca.  sup.  (b) 

7Vespass  by  baron  and  feme  for  the  battery  of  both,  defendant  pleaded 
not  guilty,  and  found  guilty,  and  damages  assessed  for  the  battery  of 

£*21  ]  the  baron  by  itself,  and  for  the  battery  of  the  *  feme  by  itself ;  and 
judgment  was  given  for  the  damages  for  the  battery  of  the  feme; 
and  the  writ  abated  for  the  residue.  (9  Ed.  4.  51.  Buckley  v.  llallett, 
1622.  Cro.  Jac.  db5.(c)  Note,  the  defendant  cannot  in  such  ac- 
tion give  evidence  that  the  man  has  a  former  wife,  for  that  ought 
to  be  pleaded,  that  he  may  be  apprised  of  the  defence,  and  be  pre- 
pared to  answer  it.  (^Dickenson  and  Ux' \.  Davis,  M.  8  Geo.  I.  per 
Pratt,  C.  J.  1  Str.  480.)  In  assault  and  battery,  the  defendant  gave 
in  evidence  his  marriage  with  the  plaintiff;  to  encounter  which  she 
proved  a  former  marriage  to  one  Westbrooke,  who  was  alive  at  the  time 
of  her  second  marriage  :  for  the  defendant  it  Mas  insisted,  she  ought  not 

■  I  ■■    ■ '  mmam^m^  Ml     i  .M—^— — ^w^     i  wil    ■■  .  i     ■  ii         i  i  ■  , 

("aj  In  Snow  v.  Como,  sup.  (where  action  will  survive  to  the  wife,  the 
there  appears  to  hare  been  only  one  husband  and  wife  are  regularly  to 
clet'endt\iit)  there  was  a  demurrer  to  join  in  action,  as  in  the  recovery  of 
one  count  and  an  issue  on  the  other,  debts  due  to  the  wife  before  mar- 
aud a  venire  to  try  tlie  issue  and  as-  riage.  So  in  actions  relating  to  her 
sess  contingent  damages,  and  plain-  freeiiold  and  inheritance,  or  injuries 
titt  being  nonsuited  on  the  issue,  the  done  to  the  person  of  the  wife,  1  Rol. 
judge  would  not  go  on  to  assess  da-  Ab.  347-  1  Danv.  Ab.  70^.  Frosdkk 
mages,  saying,  he  liad  no  power  to  do  v.  Sterling,  2  Mod.  269. 
so,  plaintiff  being  out  of  court.  If  baron  and  feme  are  sued,  the 

(b)  Where  the  count  is  of  a  joint  baron  must  put  in  bail  for  both,  but 

trespass,  and  the  jury  find  the  defend-  if  the  husband  docs  not  appear  upon 

ants  guilty  of  a  joint  trespass,  they  the  arrest,  the  wife  must  file  com- 

cannot  sever  the  damages.    Hill  v.  mon    bail    before   she  can    be   dis- 

OoodcMld,  5  Burr.  2792.  V' ide  etiam  charged,  for  otherwise   the  plaintiff 

Cliupman  v.  Huwse,  Stra.  1140,  with  could  not  proceed  to  judgment.  Ed- 


ihe  editor's  note.  wards  v.  Routke,  1  T.  Rep.  486. 

(cj  When  the  debt  or  cause  of 


to 
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to  give  felony  in  evidence  to  support  her  action,  but  Lord  iiCj/?^  admitted 
it. — PVestbrooke  v.  Stretvil,  H.  4  Geo.  1.  Str.  79. 

In  an  action  by  husband  and  wife,  for  a  battery  on  her,  per  quod  the 
liusband's  business  remained  undone ;  on  motion  in  arrest  of  judgment 
it  was  holden  good,  because  the  battery  itself  is  actionable,  and  the  per 
quod  only  aggravation ;  and  Holt  said  he  would  not  intend  the  judge 
suffered  that  to  be  given  in  evidence. — Russell  v.  Come,  H.  2  Ann. 
Salk.  1 19.    Smaller/  v.  Kerfoot,  T.  1 1  Geo.  2.   Str.  1094.  (a) 

If  there  be  a  maim,  or  if  the  woUnd  be  apparent  though  not  a  maim, 
the  court  may  encrease  the  damages  upon  view  of  the  plaintiff.  {Cook 
V.  Bealf  H.  8  &.  9  W.  3.  1  Raym.  17(i)  But  in  order  for  it,  it  seems 
necessary  that  the  judge  of  nisi  prius  should  indorse  upon  the  postea 
what  maim  or  wound  was  proved ;  unless  the  cause  w  ere  tried  before  a 
judge  of  the  same  court  where  the  motion  is  made  to  encrease  the  da- 
mages. (Hooper  v.  Popif,  Latch.  223.)  It  likewise  seems  necessary  that 
the  manner  of  wounding  should  be  set  forth  in  the  declaration. — Fin.  Ab. 
tit.  JDamages,  K.  pi.  47.    Jervis  v.  Lucas,  M.  1632.    Sty.  345. 

In  SmaUpiece  v.  Bockingham,  M.  27  Car.  2.  C.  JB.  upon  a  motion  to,. 
encrease  damages  super  visum  vulneris,  the  court  said,  it  was  necessary  that 
it  should  be  proved  to  be  the  same  wound  for  which  the  damages  were 
given,  and  ordered  notice  to  be  given  to  the  defendant,  who  appeared, 
and  witnesses  on  the  one  part  and  on  the  other  were  examined,  and 
several  of  the  jurymen,  who  all  said  that  no  evidence  was  given  to  them 
that  any  blow  was  given  upon  the  eye,  or  that  he  had  lost  his  eye  by  the 
battery ;  and  for  this  reason  the  court  would  not  encrease  the  damages  : 
for  new  evidence  ought  not  to  be  given,  for  this  is  a  censUre  on  the  first 
verdict,  and  a  correction  of  it. 

In  Burton  v.  Baynes,  M.  7  Geo.  2.  C.  B.  1  Barnes,  106,  upon  view 
of  the  party,  and  examination  of  the  surgeon  ore  tenus  in  open  court,  and 
hearing  counsel  on  both  sides,  (after  a  rule  to  shew  cause)  the  damages 
were  encreased  from  .£11.  14s.  to  £50. 

It  may  not  be  useless  here  to  remark,  that  by  the  Jewish  constitution  he 
that  hurt  his  neighbour  was  responsible  on  five  *  accounts,  1.  For  the  da-  [ 
mages.     2.  For  the  pain.     3.  For  the  cure.     4.  For  the  cessation  of 
work.    5.  For  the  affront  or  disgrace. 


(a)  In    an    action    for   personal  clothes,  ^-c.  then  he  alone  must  sue. 

abuse  of  the  wife,  she  must  join  with  So  in  the  cases  of  child  and  servant, 

her  husband,  he  not  having  sustain-  unless  injury  accrues   to  the  parent 

ed  any  damage;  but  if  the  husband  or  master,  the  child  or  servant  muit 

»*«  been  damnified,  as  by  tearing  her  tue. 

DI2  It 


Tnjut'ies  affecting  the  Person,  [Book  I. 
It  is  proper  to  take  notice,  that  by  the  21  Jac.  1.  c.  16,  an  action  for 
an  assault  and  battery  must  be  brought  within  four  years.  But  this  must 
be  taken  advantage  of  by  pleading,  and  therefore  where  the  plaintiff  by 
mistake  pleaded  non  cuip.  infra  sex  annos,  upon  demurrer  it  was  holden 
to  be  an  ill  plea. — Blackmore  v.  Tidderlr/j  H.  1705.  Salk.  4'23.  Ld. 
Raym.  1099.  T^J 

(^fij  But  the  demurrer  in  this  case      in  this  action,  aeeSelto.  l!i.P.Abr. 
must  be  special.    MacJ'adzen  v.  Oli-     Z5.  37- 
phantf  6  East,  38S.     As  to  the  costs 


CHAPTER  IV. 

OF    FALSE    IMPRISONMENT. 

EVERY  restraint  of   a  man's  liberty  under    the    custody  of  an- 
other, either  in  a  gaol,  house,  stocks,    or  in  the  street,  is  in  law  aiv 
imprisonment ;  (a)     and  whenever  it  is  done  without   a   proper   au- 
thority. 


(a)  To  constitute  the  offence  of  false 
hnprisoiunent,  it  is  necessary  to  shew 
•what  sort  of  detention  has  been  con- 
sidered unlavfxd.  First,  then,  for  the 
arrcstof  an  executor  or  administrator 
without  a  suggestion  of  a  devastavit, 
this  action  lies  not  only  against  the 
plaintiff,  but  against  the  attorney  who 
issued  the  writ.  Barker  v.  Braham, 
3  Wils.  368.  But  there  is  a  distinc- 
tion between  persons  not  liable  to 
arrests  and  those  privileged  there- 
from, for  the  latter  cannot  maintain 
this  action  ;  as  a  witness  returning 
from  the  court.  Cameron  v.Jjightfogt, 
2  Bla.  1190  ;  for  the  officer  arresting 
him  was  compelled  so  to  do  by  the 
compulsory  wi"it,  and  it  is  the  same 
with  peers,  certificated  bankrupts, in- 
solvent debtors,  &c.  Co.  of  Rutland's 
Ca.  6  Co.  52.  Tarleton  v.  Fisher^ 
Dougl.  6"C(),  (6*71).  Yet  for  an  ar- 
rest on  a  Sunday  this  action  lies. 
Wilson  V,  Tuclicr,  Salk.  78.  Taylor 
V.  Freeman,  Selw.  N.  P.  Ab.  808  (n.) 

So  for  the  arrest  of  a  wrong  per- 
son it  lies,  though  such  person  aflitm 
himself  to  have  the  same  name  as 


defendant.  Coot  v.  Light-worth,  Mo. 
457.  Thurbanes  Ca.  Hard.  323  ;  but 
in  such  a  case  the  court  will  give 
nominal  damages  only.  Oxley  v. 
Flower,  Selw.  N.  P.  Ab.  8O6,  in 
which  it  was  laid  down  by  Kaiyon, 
C.  J.  that  every  imprisonment  in- 
cluded a  battery ;  the  court,  however, 
in  Emmett  v.  Lyne,  1  Bos.  and  Pull. 
N.  R.  255,  treated  that  idea  as  ab- 
surd. 

So  for  an  arrest  upon  process, 
which  is  void  or  irregidar,  this  action 
lies-  Barker  v.  Braham,  2  Bla.  866. 
3  Wils.  36s.  Burslcm  v.  Fern,  2  Wils. 
47.  Parsons  v.  Lloyd,  2  Wils.  341. 
2  Bla.  845.  Philips  v.  Biron,  1  Stra. 
509,  in  which  case  a  distinction  was 
taken  between  an  irregular  and  an 
erroneous  process,  viz.  that  if  er- 
roneous it  is  the  act  of  the  court,  and 
the  party  shall  not  suffer  by  it ;  but 
if  irregular,  it  is  the  act  of  the  party 
or  his  attorney,  against  whom  this 
action  will  lie. 

So  for  an  arrest  on  an  informal 
affidavit.  Smith  v.  Boucher,  2  Stra. 
9*^3.    Recks  v.  Groneman.    2   Wils. 

826; 
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thority,   is    false  imprisonment,    for  which  the    law  gives  an  action  ; 
and  this  is  commonly  joined  to  an  assault  and  battery ;  for  every  im- 
prisonment 


226;  or  process,  Johns  v.  Smithy 
Cro.  Jac.  314.  Allen  v.  Allen<,  2  Bla. 
694. 

So  where  an  inferior  court  ex- 
ceeds its  jurisdiction,  as  the  College 
of  Physicians.  Dr.  Bonham's  Ca.  8 
Co.  114,  this  action  lies,  but  not 
against  the  judge  of  such  a  court  if 
of  record.  Groentelt  \.  Burwell,  Str. 
474.  Corny.  76. 

So  where  an  inferior  court  has 
no  jurisdiction  at  all.  Higginson  v. 
'Martyn,  Bull.  N.  P.  83.  " So  where 
the  proceedings  of  such  a  court  are 
irregular.  Crawley's  Ca.  Cro.  Car. 
567.  So  where  such  a  court  proceeds 
inttrso  ordine,  though  no  action  lies 
against  the  party  suing,  or  any  mi- 
nister of  the  court  for  serving  the 
process,  yet  as  the  whole  proceed- 
ings are  coram  non  judice,  an  action 
will  lie  against  them  all  without  any 
regard  to  the  process.  Marshalsea  Ca. 
10  Co.  T6.  And  this  principle  has 
been  recognized  in  many  cases,  as 
Nichols  V,  Walker,  Cro.  Car.  ^C)5, 
Hill  V.  Bateman,  Stra.  711.  Shergold 
V.  Holloway,  Stra.  1002.  Perlcin  v. 
Proctor,  2  Wils.  384.  Browne  v. 
Compton,  8  T.  Rep.  424. 

So  against  a  justice  of  peace,  for 
a  commitment  for  a  penalty  without 
previously  issuing  his  warrant  of 
distress,  this  action  lies.  Hill  v. 
Bateman,  sup.  and  so  for  a  detention 
for  foes  not  demandable.  Smith  v. 
Sibson,  1  Wils.  133. 

And  so  against  commissioners  of 
bankrupt  for  a  commitment  not  war- 
ranted by  their  authority.  Dyer  v. 
Missing,  2  Blac.  1033.  Miller  v. 
Seare,  2  Blac.  1141.  Battye  v.  Gres- 
ley,  8  East,  319. 

But  there  are  cases  in  which  an  ar- 
rest or  detention  has  been  considered 
legal  or  justifiable,  as  where  the  pro- 
cess issues  from  a  court  having  cog- 
nizance of  the  cause,  but  there  is  a 
distinction  between  officers  and  pri- 
vate persons.  If  the  action  be 
.  against  the  sheriflf,  he  may  justify  by 


shewing  the  writ.  So  in  the  case  of 
his  bailiff,  with  this  djft'erence,  that 
-the  sheriff  must  shew  the  writ  re- 
turned, if  returnable,  which  his 
bailiff  cannot  do  ;  but  if  the  action 
be  against  the  plaintiff  in  the  arrest, 
or  a  stranger,  they  cannot  justify 
without  shewing  a  judgment  as  well 
as  an  execution.  Britten  v.  Cole, 
Salk.  408.  Co.  of  Rutland's  Ca.  6  Co. 
52.         - 

A  second  good  justification  is 
where  an  officer  apprehends  another 
upon  a  charge  of  felony,  (though 
without  a  warrant  for  his  apprehen- 
sion) and  carries  him  before  a  ma- 
gistrate, for  in  such  a  case  he  that 
makes  the  charge  alone  is  answer- 
able. Samuel  v.  Payne,  Dougl  (346) 
360.  Ledwick  v.  Catchpok,  Cald.  294. 
S.  P. 

So  a  bailiff  may  justify  retaking 
his  prisoner  before  the  return  of  the 
writ  on  mesne  process,  though  he 
permitted  him  to  go  at  large.  At- 
kinson V.  Mattison,  2  T.  R.  172;  but 
after  a  voluntary  escape,  the  sheriff 
cannot  retake  his  prisoner.  Atkinson 
V.  Jameson,  5  T.  R.  25.  But  where 
the  arrest  is  by  warrant,  the  bailiff 
must  shew  that  the  warrant  vfas  le- 
gal, 2  Inst.  46,  and  not  a  bare  war- 
rant of  a  justice  for  servants  wages. 
Shergold  V.  Holloway,  2  Stra.  1002. 
But  if  a  constable  shews  a  warrant 
to  a  man  whom  he  is  going  to  ar- 
rest, and  he  voluntarily  submits  to 
go  with  him,  this  is  not  such  an  ar- 
rest as  will  enable  a  man  to  sup- 
port this  action.  Arrowsmith  v.  Le 
Mesiirier,  2  Bos.  and  Pull.  N.  R. 
211.  for  bare  words  v\ill  not  make 
an  arrest.  Genner  v.  Sparks,  Salk. 
79. 

Thirdly,  Secretaries  of  state  may 
justify  a  commitment  on  a  suspicion 
of  treason,  for  it  is  incident  to  their 
office,  and  a  commitment  to  a  mes- 
senger is  good.  R.  V.  Kendall,  1  Salk. 
347-  But  they  have  no  power  to 
issue  a  general  warrant  to  arrest  the 

person 
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prisonment  includes  a  battery,  aud  every  battery  an  assault. — Co.  Lit. 
253.  (a) 

The  21,Jflc.  1.  limits  this  action  to  four  years;  but  if  an  action  be 

brought  for  detaining  the  plaintiff  in  prison,  from to , 

and  the  defendant  plead  (as  he  may)  as  to  part  not  guilty  infra  quatuor 

annos,  the  plaintiff  may  jeply  that  it  was  one  continued  imprisonment ; 

,  and  so  oust  the  defendant  of  the  benefit  of  the  statute. — Coventry  v. 

Apsley,  M.  3  W.  3.   Salk.  420.  Post.  24.  S.  P.  \r\  Pickers^ill  v.  Palmer. 

Declaration  of  Mich,  term,  of  an  assault  on  the  18th  of  October j  and 
an  imprisonment  from  thence  for  twenty-five  weeks ;  on  mqtion  in  arrest 
of  judgment,  the  court  held  that  the  continuance  being  laifi  under  ^ 
sci/icit,  will  not  vitiate  what  is  properly  laid  in  time,  and  that  this  differs 
from  all  the  cases  where  the  time  is  affirmatively  laid. — fVebb  v.  Turnex^ 
J 1  Geo.  2.  Stra.  1095. 

Trespass  against  J.  G.  widow ;  and  pending  the  suit  she  took  hus- 
'  band  ;  after  judgment  a  writ  was  directed  to  the  sheriff  quod  caperet 
J.  G.  ad  satisfaciendumf  upon  which  the  sheriff  took  the  defendant; 
whose  husband,  together  with  her,  thereupor^  brought  an  action  of 
false  imprisonment  against  the  sheriff^  who  justified  under  \he  ca.  sa.  the 
plaintiff  demurred ;  and  per  cur.  If  an  action  be  brought  against  a 
[  *23  ]  widow,  *who  before  judgment  takes  an  husband,  yet  if  she  be  foui^d 
guilty,  the  ca.  sa.  shall  be  awarded  against  her,  and  not  against  her  hus- 
band.   Judgment  for  the  defendant. — Doyley  \.  White,  T.  11  Jac.  1. 

Cro.  Jac.  323.C6^ 

Whe^e 

person  or  seize  the  papers  on  a  gene-  lion  lies  not,  though  she  be  not  aftcr- 

ral  information.     Entick  v.  Carring-  wards  condemned,  for  the  court  of 

ton,  2  Wils.  275.  admiralty  can  give   damages  for  the 

So   may  commanding   officers   in  detention.    Le  Caux  v.  Eden,  Dougl, 

the  army  or  navy  put   their  inferior  572,(59^0 

officers  under  arrest  on  good  ground,  (a)  Where  the  immediate  act  of 

but  they  must  afterwards  bring  them  imprisonment  proceeds  from  the  de- 

to  a  court-martial.    SxciJiton  v.  il/o/-  ftndant,  the  action  must  be  trespass, 

loy,  cited  I  T.  Rep.  537.  ^"d  trespass  only,  but  where  it  is  by 

So  may  the  captain  of  an  India-  one  person,    in  consequence  of  in- 

man  imprison  a  passenger  who  re-  formation  from   another,    there   an 

fuses  to   take  the    station    assigned  action  on  the  case  is  the  proper  re- 

to  hini  on  the  approach  of  an  ene-  medy.  Morgan  v.  Hugkes,  2  T.  Ilpp. 

my.    Boyce  V.  Baylife,   1  Camp.  60.  231.     And  per  Bullery  .].  There  is 

And  if,  while  the  captain  was  in  the  no  distinction   between  a  malicious 

act  of  putting  the  plaintifll'  in  irons,  commitment  and  a  malicious  prOse- 

another  person  assaults  the  plaintiff,  cution-  S.  C. 

he  is  jointly  guilty  of  the  false  im-  (h)  In   actions   against   husband 

prisonrhent.  Boyce  v.  Campbell,  ibid.  and  wife,  if  the  suit  be  for  a  debt  of 

So  foj*  detaining  the  mariners  of  a  the  wife  dum  sola,  and  judgment  be 

•hip  taken  as  a  lawful  prizC;  this  ac-  for  the  plaintifl',  both  may  be  taken 

ip 
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Where  an  officer  and  another  join  in  the  same  justification,  if  it  be  not 
sufficient  for  the  officer,  neither  is  it  for  other,  (Middleton  v.  PricCf 
E.  16  Geo.  2.  Str.  1184.);  and  wherever  an  officer  justifies  an  impri- 
sonment under  a  writ  which  he  ought  to  return  (and  all  mesne  process 
ought  to  be  returned)  he  must  shew  that  the  writ  was  returned  ;  but  it  i» 
otherwise  in  the  case  of  a  subordinate  officer,  such  as  a  bailiff,  for  he  ia 
only  to  execute  the  sheriff's  warrant.  {Smith  v.  Boucher ,  M.  S  Geo.  2. 
Str.  993.  (a)  If  the  action  be  brought  against  him  who  was  plaintiff,  he 
cannot  justify  by  virtue  of  an  execution,  unless  he  likewise  shew  there  is 
a  judgment ;  for  the  judgment  may  be  reversed,  and  it  ought  to  be  at 
his  peril  that  he  takes  out  execution  afterwards  :  but  it  is  enough  for  the 
sheriff  to  shew  a  writ,  and  if  any  one  come  in  aid  of  the  officer  at  his 
request,  he  may  justify  as  the  officer  may  do,  but  such  request  is  tra- 
versable.—BnV^ow  V.  Cole,  Salk.  409-  (h) 

The  officer  cannot  justify  an  imprisonment  for  non-payment  of  taxes, 
under  the  general  printed  warrant  which  the  collectors  have,  signed  by 
two  justices ;  but  he  ought  to  have  a  special  warrant. — Masters  v.  BoU" 
cher,  11  W.  3.  1  Raym.  740. 

The  defendant  justified  an  imprisonment  for  that  the  plaintiff  was  in- 
debted to  him  in  a  debt  of  £0,0,  and  he  took  out  a  latitat  against  him, 
directed  to  the  sheriff,  ^c.  which  is  the  same  imprisonment,  S^'c.  Tlie 
plaintiff  in  his  replication  traversed  that  he  owed  him  so  much  money ; 
after  verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  that 
the  debt  being  but  inducement  to  the  justification  was  not  traversable, 
and  a  repleader  was  awarded. —  Hilh/field  v.  Stanyfordy  M.  25  Car.  2. 

c.B.ro 

Note, 

in  execution,  for  that  must  follow  may  detain  him  a  reasonable  time 

the    judgment.     Bardolph  v.  Perrt/,  (say  twenty-fours)   to  search  the  of- 

^lo.  704.      JFilmot   v.   Butler,  Say.  ficc,   for   the   olficer   is   not   bound 

J49.     So  it  may  be  against  both  in  to  make  the  search  till  the  written 

the  wife's  assault.   Langstaff  v.Rain,  discharge  arrives.  Taylor  v.  Brandt r 

I  Wils.  149.     But  on  all  judgments  and  Another, Sheriffs  of  London,  1  Esp. 

obtained  on  the  wife's  contracts,  or  "bi.  V. 45.  Quctretatnen,  whether  twen- 

for  her  torts  during  coverture,   the  ty-four  hours  is  not  an  unreasonable 

execution  shall  go  against   the   hus-  time   to  search  the  ofiice  in  London, 

band  alone.  Anon.  Cro.  Car.  513.  and  whether  the  plaintifl's  discharge, 

(^c J  In  this  case  it  was   said    that  without  that  of  his  attorney,  will  suf- 

an  officer,  by  joining  with  one   to  fice,  for  in  practice  the  latter  is  al- 

whom  the  process  was  no  justifica-  ways  required, 
tion,  forfeited  his  own  justification.  Note.  In  the  principal   case,  de- 

(bj  Where  a  man  is  arrested  for  fendant    was     detained     twenty-six 

debt,  the  sheriff  is  not  bound  to  re-  hours  after  the  plaintiti's  discharge 

lease  him  unless  he  receives  a  written  arrived. 

discharge   from    the    plaintiff;    and  ('c^  If  a  party  be  arrested  without 

after  receiving  such   discharge,   he  any causeof  action,  he  has  his  re- 
medy 
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Note,  that  by^l./ac.  1.  c.  12,  justices  of  the  peace,  mayors,  bailiffs, 
churchwardens,  arwj  overseers  of  the  poor,  constables,  and  other  peace 
officers,  may  plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence. It  likewise  enacts,  that  any  action  brought  against  them  shall  be 
laid  in  the  proper  county ;  and  if  upon  the  general  issue  pleaded,  the 
fact  shall  appear  to  be  done  in  another  county,  the  jury  shall  lind  the 
defendant  not  guilty. , 

JMote  likewise,  that  by  24  Geo.  2.' c.  44,  no  writ  shall  be  sued  out 
egainst  a  justice  for  what  he  shall  do  in  the  execution  of  his  office,  till 
notice  in  writing  of  such  intended  writ  shall  have  been  delivered  to  him, 
or  left  at  the  usual  place  of  his  abode,  a  month  before  ;('a^  and  the  jus- 
f  *24  J  tice  may  tender  *  amends,  and  in  case  the  same  is  not  accepted,  ple^id 
such  tender  ip  bfir  to  the  action,  together  with  the  plea  of  not  guilty, 
and  any  other  plea  with  leave  of  the  court ;  and  if  upon  issue  joined 
thereon  the  jury  shall  find  the  amends  so  tendered  to  have  been  sufficient, 
then  they  shall  give  a  verdict  for  the  defendant,  (b)  It  likewise  enacts^ 
that  no  action  shall  be  brought  against  any  constable  or  oth^r  of^^er,  or 
any  other  person  acting  by  his  order,  for  any  thing  done  in  obedience  to 
a  justice's  warrant,  until  demand  made  of  the  perusal  and  copy  of  such 


medy  by  an  action  on  the  case  for 
maliciously  hoKling  him  to  bail. 
Belkv.  Broadbent,  3.  T.  R.  185  ;  and 
defendant  pleading  juslification  un- 
der mesne  process  sued  out  by  him  in 
a  cause  in  which  he  was  plaintiff, 
may  state  that  the  writ  issued  upon 
an  affidavit  to  hold  to  bail,  without 
setting  forth  the  cause  of  action,  i^it/; 
■for  tliat  is  not  traversable. 

(a)  No  action  can  be  brought 
against  a  magistrate  for  any  act  done 
by  him  ni  that  character,  without 
giving  him  a  month's  notice  of  the 
writ  or  process  intended  to  be  i  sued, 
as  well  as  the  cause  of  action.  Love-t. 
lace  V.  Curry,  7  T.  R.  03 1 .  Strickland 
V.  IVard,  ibid,  (in  nutisj  and  the 
statute  says  a  calv  ndar  month. 

(b)  All  that  this  statute  requires 
is,  that  the  iu)tice  .shall  contain  two 
things:  1st.'  I'lie  writ  or  process 
which  the  plaintiff  intends  to  sue  out', 
^d..  The  caw«e  of  action  for  which  he 
sues,  The  f grin  oi  action  nied  not 
be  specified.  In  Lovelace  v.  Curry, 
7  T.  11.  6"31,  the  court  decided  only 
that  there  iuu£t  be  a,  inonth's  notice 


of  the  particular  process  to  be  sued 
out,  and  that  it  was  not  enouiih  to 
say  that  an  action  should  be  com- 
menced against  the  magistrate  for 
his  said  misconduct.  Per  Ellenhorought 
C.  J.  in  Sabin  v.  De  Burgh,  2  Camp. 
197,  plaintiff  cannot  give  notice  of 
one  form  of  action  and  declare  in  an- 
other. Strickland  v.  IVard,  7  T.  R. 
631,  (n.) 

Where  a  magistrate  intends  to  act 
as  such  in  a  matter  within  his  juris- 
diction, however  mistaken  he  may 
be,  he  is  entitled  to  notice  under  this 
statute,    ff'^eller  v.  Take,  9  I'^ast,  364<. 

So  where  delendant,  who  was  a 
justice  of  peace  and  also  lord  of  a 
manor,  went  into  the  house  of  a 
blacksmith  in  the  manor,  in  com- 
pany with  his  gamekeeper,  to  search 
for  engines  to  the  destruction  of 
game,  and  took  away  a  gun  which 
bad  been  left  to  be  repaired.  It  was 
hild,  that  he  should  be  presumed  to 
have  acted  as  a  justice,  th(Uii;h  he 
had  acted  wrong,  and  therefore  that 
iie  ought  to  have  receivexi  notice. 
Brings  y.Evc-lyn,  2  H.  Bla.  114. 

warrant, 
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TV-arrant,  and  the  same  has  been  refused  for  the  space  of  six  days; fa) 
^nd  in  case  the  warrant  be  shewed  ajid  a  copy  taken,  and  afterwards  an 
action  be  brought  against  the  constable,  without  making  the  justice  a 
defendant,  ihp  jury  shall,  on  producing  the  warrant,  fipd  a  verdict  for  the 
defendant,  notwithstanding  any  defect  of  jurisdiction  in  the  justice ;  and  if 
such  action  be  brought  jointly  against  the  justice  and  him,  upon  producing 
the  warrant,  the  jury  shall  find  for  him  ;  and  if  they  find  against  the  justice, 
the  plaintiff  shall  recover  the  costs  he  is  to  pay  to  such  defendant  against 
the  justice,  with  a  proviso,  that  if  the  judge  certify  that  the  injury  was 
wilfully  and  maliciously  committed,  the  plaintiff  shall  be  entitled  to  double 
(Costs.  And  a  proviso  likewise,  that  such  action  shall  be  commenced 
within  six  calendar  months  after  the  act  committed,  (h) 

The  officer  must  prove  that  he  acted  in  obedience  to  the  warrant ;  and 
where  the  justice  cannot  be  liable,  the  officer  is  not  within  the  protection 
of  the  act.— Money  V.  Leach,  T.  5  Geo.  3.  3  Burr.  1766. 

If  a  nian  be  imprisoned  by  a  justice's  warrant  on  the  first  day  of  Janu- 
ary, and  kept  in  prison  till  the  first  day  of  February,  he  will  be  in  time 
if  he  brings  his  action  within  six  months  after  the  first  of  February ^  for 
the  whole  imprisonment  is  on^  entire  trespass.— Pickersgill  \,  Palmer^ 
T.  1  Geo.  3.  C.  B.     Vide  Coventry  v.  Jpsley,  Salk.  420.  S.  P. 

The  justice  having  pleaded  tender  of  amends,  the  plaintiff  obtained  a 
rule  for  the  defendant  to  bring  the  money  into  court  for  the  plaintiff  to 
take  the  same,  upon  discontinuing  his  action. — Lawrence  v.  Cox,  Hil. 
S3  Geo.  2.  K.  B. 

An  overseer  of  the  poor,  who  distrains  for  a  poor's  rate  under  a  justice's 
warrant,  is  an  officer  within  the  protection  of  this  act. — Nutting  v. 

(a)  As  to  this  it  was  held  in  Jory  "  more  than  '2d.  damages,  nor  any 

y. 0;cA«rc/,  2 Bos.  and  Puli.39>  that  a  '*  costs,  unless  it  shall  be  expressly 

duplicate  original  of  such  demand  is  "  alleged  in   the  declaration  in    the 

sutficient  evidence,  and   that   a   do-  "  action  for  which  the  recovery  shall 

mand  signed  byattorneyis  within  the  "  be  had,  and -which shall  be  in  an  ac' 

meaning  of  the  act.  "  tio7i  upon  the  case  only,  that  such 

CbJ  "  By  43  Geo.  3.  c.  141,  in  all  "  acts  were  done    maliciously,   and 

**  actions    against    any    justice    of  '*  without   any  reasonable  and  pro- 

**  peace  on  account  of  any  convic-  "  bablc   cause."     But  in  Massey  v. 

"  tion  by  him  under  any  statute,  SfC.  Johnson,   12  East,  67,  it  was  decided 

"  or  by  reason  of  any  act,  matter,  or  that  tliis  statute  applies  only  to  cases 

"  thing  done,   or  commanded  to  be  in  which  there   has   been  actually  a 

'^  done,  by  such  justice,  for  the  levy-  conviction. 

"  ing  of  any  penalty,  apprehending  Under   the    13th   Geo.  3.   c.    SO, 

"  any  party,    or    for    carrying   any  which  is  against  shooting  game  on  a 

*'  such  conviction  into  eU'ect,  in  case  Sunday,  a  magistrate  may,  by  parol, 

*"  such    con.iction    shall    have    been  legally  authorize   the   defendants  to 

*  quash€d,x\\Q  plaintiff  in  such  action  detain  the  plaintiff  in  custody  till  the 

"  (besides  the  penalty,  if  levied,  6fC.)  return    of   the  warrant   of  distress. 

i*  shall   not  be  entitled  to  recover  Still  v.  Walls,  7  East,  535, 

Jackson  f 
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Jackson,  K.  B.    E.  13  Geo.  3.      Feltham  v.  Terry,   E.  13  Geo.  3. 
K.  B.  (a) 

Note,  the  above  act  extends  only  to  actions  of  tort :  and  therefore 
where  an  action  for  money  had  and  received  was  brought  against  an 
officer  who  had  levied  money  on  a  conviction  by  a  justice  of  the  peace, 
the  conviction  having  been  quashed,  it  was  holden  that  a  demand  of  a 
copy  of  the  warrant  was  not  necessary. 

■  III  I  I  I       I  ■  ; 

(a)  And  so  in  a  churchwarden.  Ilarpury.  Carr,  7T.  Rep.  271. 
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CHAPTER  V. 


OF   INJUIllES   ARISING    FROM    NEGLIGENCE    OR    FOLLY. 

EVERY  man  ought  to  take  reasonable  care  that  he  does  not  injure 
his  neighbour ;  therefore,  wherever  a  man  receives  any  hurt  through  the 
default  of  another,  though  the  same  were  not  wilful,  yet  if  it  be  occa- 
sioned by  negligence  or  folly,  the  law  gives  him  an  action  to  recover 

damages  for  the  injury  so  sustained,  (a) 

As 


(a)  There  is  a  very  wide  distinc- 
tion between  a  mere  accidental  and 
involuntary  injury  done  to  a  man, 
and  one  that  is  the  effect  of  negli- 
gence, folly,  or  culpable  carelessness. 
The  quo  animo  of  the  party  who  is 
the  cause  of  the  injury  is  the  cri- 
terion, and  of  that  the  jury  are  the 
proper  judges.  Beckuith  v.  Shor- 
dike,  4  Burr.  2093. 

This  actions  lie-against  the  owner 
of  a  dog  accustomed  to  bite,  at 
the  suit  of  the  person  bitten;  but 
the  declaration  must  shew  that  the 
owner  knew  his  dog  was  fierce.  Ma- 
son \. Keeling,  1  Ld.Raym.  6o6,  (but. 
differently  reported  in  12  Mod.  332,) 
for  the  scienter  is  the  gist  of  the  ac- 
tion. Smith  v.Pelak,  2  Stra.  1264. 
Vide  Buxenden  v.  Sharp,  2  Salk.  662. 
Kinnion  v.  Davies,  Cro.  Car.  487. 
Vide  etiam  Jones  v.  Perry,  2  Esp. 
N.  P.  C.  482,  where  it  was  held,  that 
the  owner  of  a  fierce  dog  is  bound  to 


secure  him  without  notice  of  his  fe- 
rocity. Contra il/aw/i  v.  Keeling,  sup. 

Under  this  class  of  cases  may 
also  be  ranked  those  of  misfeasance 
in  driving  carriages,  as  to  which  it 
has  been  held,  that  where  there  is 
no  other  carriage  on  the  road,  the 
coachman  may  drive  on  what  part 
of  it  he  pleases.  Aston  v.  Heaven, 
2  Esp.  N.  P.  C.  533.  And  he  is 
not  bound  to  keep  on  the  left  side 
of  the  road,  provided  he  leaves  sufli- 
cient  room  for  other  carriages  that 
may  meet  him  on  their  proper  side. 
Wordsworth  v.  IVillan,  5  Esp.  N.  P, 
C.  273. 

So  is  the  driver  of  a  stage  coach 
bound  lo  inform  the  outside  pas- 
sengers where  the  way  lies  under 
a  low  and  almost  impassable  gate- 
way. Dudley  V.  Smith,  1  Camp, 
167.  Proof  that  a  stage  coach  broke 
down,  and  that  plaintiff,  a  passenger, 
was  much  bruised,  is  sufficient  to 

raise 
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As  in  the  case  mentioned  in  the  third  cliapter,  where  the  defendant, 
by  uncocking  his  gun,  accidentally  wounded  the  plaintiff,  who  was 
standing  by  to  see  him  do  it.  (a) 

If  a  man  ride  an  unruly  horse  in  any  place  much  frequented,  (such  as 
Liitcoln's'Inn-Fields)  to  break  and  tame  him;  if  the  horse  hurt  another, 
he  will  be  liable  to  an  action ;  and  it  may  be  brought  against  the  master 
as  well  as  the  servant,  for  it  will  be  intended  that  he  sent  the  servant  to 
train  the  horse  there ;  or  it  may  be  brought  against  the  master  alone. — 
Michael  \ .  Alestree  ^  aV .  T.  16/6.   2  Lev.  \11.(h) 

The  servants  of  a  carman  run  over  a  boy  in  the  streets,  and  maimed 
him,  by  negligence ;  an  action  was  brought  against  the  master,  and  the 
plaintiff  recovered.  {Anon.  1  Haym.  739-)  And  note,  that  in  such  case 
the  servant  cannot  be  a  witness  for  his  master,  without  a  release,  be- 
cause he  is  answerable  to  him. — Jarvis  v.  Hayes,  M.  11  Geo.  2, 
Str.  1083.  rO 

So  in  the  case  abovementioned,  if  one  whip  my  horse,  whereby  he 
runs  away  with  me,  and  runs  over  a  man,  the  man  may  bring  an  action 
against  such  person  ;  for  the  whipping  my  horse  was  an  act  of  folly,  and 
tlierefore  he  ought  to  be  answerable  for  the  consequence  of  it.  (Dod- 
well  \ .  Burfordj  M.  1669.  1  Mod.  24.)  A  fortiori,  1  might  maintain 
an  action  if  1  received  any  hurt  from  my  horse's  running  away,  because 
the  consequence  is  more  natural.  However  it  is  proper  in  such  cases 
to  prove  that  the  injury  was  such,  as  would  probably  follow  from  the 
act  done :  as  that  many  people  were  assembled  together  near  the  place, 
at  the  time  of  his  whipping  the  horse ;  or  that  the  person  run  over  was 
standing  near  and  within  sight ;  yet,  as  the  defendant  is  only  to  answer 
civiliier  and  not  criminalitp;  it  does  not  seem  absolutely  necesi»ary  to 
give  *such  proof;  though  to  be  sure  such  circumstances  will  have  £*26  J 
weight  in  diminishing  or  increasing  the  quantum  of  the  damages. 

So  if  a  man  lay  logs  of  vyood  cross  a  highway ;  though  a  person 
may  with  care  ride  safely  by,  yet  if  by  means  thereof  my  horse  stumble 
and  fling  me,  1  may  bring  an  action ;  for  wherever  a  man  suffers  a  par- 
ticular injury  by  a  nuisance,  he  may  maintain  an  action ;  but  then  the 
injury  must  be  direct  (such  as  before  mentioned)  and  not  consequential, 

raise  a  presumption,  that  the  ac-  (b)  And  it  is  no  excuse  for  the 
cident  arose  cither  from  the  unskil-  defendant,  that  the  injury  was  iii- 
fulness  of  the  driver,  or  froni  the  m-  voluntary  on  his  part,  if  any  da- 
sufficiency  of  the  coach,  and  it  lies  mage  be  caused  to  anotlicr  from  his 
on  the  coach  owner  to  negative  these  folly  or  want  of  due  care  and  cau- 
inferences.  Christie  v.  Griggs,  2  tion.  Esp.  N.  P.  Dig.  5gg. 
jtlamp.  7g.  (c)  Nor  against  him  without  a 
(a)  Undencood  v.  Ileuson,  Stra.  releasQ.  Miller  v.  Falconer,  I  Camp. 
J59(i.  S.  P.  et  ante,  p.  l6.  251. 

as 
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as  by  being  delayed  in  a  journey  of  importance.     {Paine  v.  Partrick, 
T.  3W.  3.  Carth.  194.    Iveson  v. Moor,  T.  10  W.  3.  lb.  45}.  (a) 

So  if  a  surgeon  (b)  undertake  to  cure  a  person,  and  by  his  negligence 
-and  unskilfulness  (c)  miscarry,  an  action  will  lie ;  but  if  the  person  un- 
dertaking to  make  the  cure  be  not  a  common  surgeon,  there  must  be  an 
express  promise ;  because  if  it  were  not  his  profession,  it  was  the  folly 
of  the  plaintiff  to  trust  him,  (d)  unless  he  were  deceived  by  an  express 
promise ;  and  the  law  in  such  case  will  not  raise  a  promise.  The  de- 
fendant may  in  either  case  give  in  evidence  that  the  plaintiff  did  not  fol- 
low his  directions,  S^c. —  1  Danv.  177. 

As  1  shall  have  occasion  to  say  more  upon  this  head  in  the  next 
book,  under  the  title  of  ''  Case  for  Misbehaviour  in  an  Office,  Trust,  or 
Duty,"  and  of  "  Case  of  consequential  Damages,"  I  will  only  add  in 
this  place.  That  it  is  a  settled  distinction,  that  where  the  immediate  act 
itself  occasions  a  prejudice,  or  is  an  injury  to  the  plaintiff's  person, 
house,  land,  ^c.  trespass  vi  et  armis  will  lie  :  But  where  the  act  itself  is 
not  an  injury,  but  a  consequence  from  that  act  is  prejudicial  to  the 
plaintiff's  person,  house,  land,  ^c.  trespass  vi  et  armis  will  not  lie,  but 
the  proper  remedy  is  an  action  on  the  case. — Heynolds  v.  Clarky  T. 
1  Geo.  1.   2  Raym.  1402. 

Ca)  This  point  was  adjudged   in  (cj  (or  curiosity.) 

Fo-wler  V.  Sanders,    M.    \6\7.   Cro.  (d)  Vide  Doctor  Groenvelt's  Ca. 

Jac.  446,    and  cited   in  Reynolds  v.  1  Lord   Raym.  214.      But  want   of 

Clark,  post.     The  cases  referred  to  skill    alone  will   not  maintain   this 

by  the  text  are  however  to  S.  P.  action,   for  there  must  also  be  cvi- 

To  support  this  action,  two  things  dencc  of  negligence  and  carelessness 
must  concur,  an  obstruction  on  the  to  the  evident  detriment  of  the  pa- 
road  by  the  fault  of  the  defendant,  tient.  Searle  v.  Prentice,  8  East, 
and  no  want  of  ordinary  care  to  ^48.  But  where  a  surgeon  unskil- 
avoid  it  on  plaintiff's  part.  Per  Lord  fully  disunited  the  callous  of  the 
Ellenborough,  C.  J.  in  Butterjield  v.  plaintiff's  leg,  in  order  to  try  an  ex- 
Torr ester,  11  East,  60.  periment,    this  action  was   held   tft 

f^»^  Physician,  surgeon,  or  apothe-  lie.     5/a^er  v.  Baier,  2  Wils.  359. 
cary,  \\H.  7-  c.  18. 


CHAPTER  VI. 

OF    ADULTERY. 

I  AM  now  come  to  the  last  thing  for  which  (as  a  personal  injury)  an 
action  will  lie,  and  that  is  Adultery.  And  the  action  lies  in  this  case 
for  the  injury  done  to  the  husband  in  alienating  his  wife's  affections ; 

destroying 
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destroying  the  comfort  he  had  from  her  company ;  and  raising  chiMrcn 
for  him  to  support  and  provide  for.  And  as  the  injury  is  great,  so  the 
damages  given  are  commonly  very  considerable  :  But  they  are  properly 
increased  or  *  diminished  by  tlie  particular  circumstances  of  each  case;  [  *27  J 
tlie  rank  and  quality  of  the  plaintiff;  the  condition  of  the  defendant ; 
his  being  a  friend,  relation,  or  dependant  of  the  plaintiff,  or  being  a 
man  of  substance ;  proof  of  the  plaintiff  and  his  wife  having  lived  com- 
fortably together  before  her  acquaintance  with  the  defendant ;  and  her 
having  always  borne  a  good  character  till  then ;  and  proof  of  a  settle- 
ment, or  provision  for  the  children  of  the  marriage,  are  all  proper  cif- 
cumstances  of  aggravation.  On  the  other  hand,  proof  that  the  wife 
had  before  eloped  with  others,  or  that  the  husband  had  tamed  her  out 
of  doors,  and  refused  to  maintain  her ;  and  that  he  kept  company  with 
other  women ;  {Cibber  v.  Sloper,  per  Lee,  C.  J.)  or  that  he  was  ac- " 
quainted  with  and  consented  to  the  defendant's  familiarity  with  her,  is 
proper  in  mitigation  of  damages.  (Roberts  w.Marlston,  2it  Hereford^ 
1756.  per  Willes,  C.  J.)  So  the  defendant  may  give  in  evidence,  that  . 
the  wife  had  a  bastard  before  marriage,  but  he  will  not  be  perrnitted  to 
give  evidence  of  the  general  reputation  of  her  being  (or  having  been)  a 
prostitute ;  for  that  may  be  occasioned  by  her  familiarity  with  the  de- 
fendant ;  though  perhaps,  after  having  laid  a  foundation  by  proving  her 
being  acquainted  with  other  men ;  such  general  evidence  may  be  ad- 
mitted: {Rigby  v.  Stephenson,  Stafford,  1745.  per  Foster,  J.)  But  for 
this  matter  of  giving  character  in  evidence,  vide  post,  lib.  vi.  (a) 

But  in  an  action  for  crim.  con.  with  the  plaintiff's  wife,  Lord  Mans- 
field  laid  it  down  as  clear  law,  that  if  a  woman  be  suffered  to  live  as  a 
prostitute,  with  the  privity  of  her  husband,  and  a  man  is  thereby  drawa 
into  crim.  con.  and  the  husband  brings  an  action,  it  will  not  lie  :  (b)   It 

is 

faj  Where  the  character  of  the  Wycombe,  ib.  l6.  Hodges  v.  Wynd- 
plaintiff  or  defendant  is  attempted  ham^  Pcake  N.  P.  3g.  And  in  Coot 
to  be  impeached  in  the  cross  exa-  v.Berty,  12  Mod..  232,  it  was  held, 
mination  of  witnesses  produced  by  that  even  a  licence  by  the  husband 
the  adversary,  and  those  witnesses  to  his  wife  to  lie  with  another  man, 
deny  the  imputation  intended  to  be  cannot  be  pleaded  in  bar  to  an  ac- 
conveyed,  the  adverse  party  shall  tion  of  trespass  by  the  husband,  nor 
npt  be  permitted  to  go  into  evidence  that  she  was  a  notorious  lewd 
of  the  husband's  character.  King  woman;  but  these  matters  maybe 
V.  Francis,  3  Esp.  N.  P.  Ca.  llO".  given  in  mitigation  of  damages- 
Should  the  husband,^  however,  be  Vide  etiam  Duberley  v.  Gunmng, 
proved  guilty  of  notorious  infidelity,  4  T.  Rep.  651.  Howard  v.  Burton- 
it  will  be  ho  bar  to  this  action,  xvood,  Selw.  N.  P.  Abr.  10.  S.  P. 
though  it  will  go  far  to  mitigate  bis  (b)  Nor  indeed  ought  the  hus- 
damages.  Bromley  v.  Wallace,  4  band  to  maintain  this  action  where 
Esp.  .237.    Vide  etiam  Wyndham  v.  it  is  grounded  on  bis  own  turpitude, 

for 
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is  a  damage  without  an  iiijury.  If  Jt  be  nbt  with  the  husband's  pfitity, 
it  will  not  go  to  the  action,  let  her  be  ever  so  profligate,  but  only  to  the 
damages.  Pratt,  C.  J.  of  C  B.  declared  himself  of  the  same  opinion 
in  a  like  case  much  about  the  same  time.  {Smith  v.  Allison,  Sittings  at 
JVestminster,  B.  R.  cor.  Lord  Mansfield,  after  Tr.  5  Geo.  3.)  How- 
ever, in  the  case  of  Gibber  v.  Sloper,  supra,  (a)  it  was  holden  that  the 
action  lay,  though  the  privity  and  consent  of  the  husband  to  the  defend- 
ant's connection  with  her  were  clearly  proved,  (b) 

Note,  In  this  action  it  is  necessary  for  the  plaintiff  to  prove  a  marj- 
riage  in  fact;  which  may  be  done  either  by  a  copy  of  the  register,  or  by 
the  testimony  of  one  who  was  present  at  the  ceremony,  (c)     But 

It  is  not  necessary  to  call  one  of  the  subscfribing  witnesses  to  the  re- 
gister to  prove  the  identity  of  the  persons  married,  for  a  copy  of  the  re- 


fer the  gist  of  it  is  not  the  assault, 
but  fer  quod  consortium  amisit.  Vide 
Cook  V,  Sai/er,  2  Burr.  753.  Mac- 
fadzen  v.  OUphant,  6  East,  388. 

(aj  Vide  Hoare  v.  Allen,  3  Esp. 
N.  P.  C.  276".  Et  vide  Duherley  v. 
Gunning,  4  T.  R.  6.55. 

So  where  an  action  was  brought 
for  crim.  con.  evidence  of  the  wile's 
misconduct  with  others  before  the 
act  of  adultery  alledged,  is  admis- 
sible in  mitigation  of  damages,  but 
not  of  subsequent  acts.  Elsam  v. 
Faucet,  2  Esp.  N.  P.  C.  5^2. 

(b)  In  Weedon  v.  TimbriUi  5 
T.  l\ep.  360,  an  action  was  brought 
for  crim.  con.  with  plaintiff's  wife ; 
it  appeared  that  the  plaintiff  and  his 
■wife  had  agreed  to  live  separately : 
plaintiff  proved  various  acts  of  adul- 
tery committed  by  defendant  after 
separation ;  but  there  being  no  di- 
rect proof  of  any  before  it,  he  was 
nonsuited.  On  a  motion  for  new 
trial,  Kcnyon,  C.  J.  held,  (the  other 
judges  concurring),  that  the  gist  of 
the  action  was  the  loss  of  the  com- 
fort and  societyof  plaintiff's  wife, and 
not  the  criminal  conversation.  This 
was  a  civil  action  brought  to  recover 
satisfaction  for  a  civil  injury  done 
to  the  husband.  But  what  injury 
can  have  been  done  to  plaintiff 
who  had  voluntarily  relinquished 
his  wife?  His  lordship  also  held, 
that  in  an  action  by  a  father  for 
the  loss  of  service  of  his  child,  no 
action  can   be  maintained,    unless 


some  evidence  be  given,  that  the 
daughter  performed  some  acts  of 
service  for  the  father  :  as  to  which, 
vide  ante,  page  18,  note-(e) ;  vide 
etiam  Dean  v.  Peal,  5  Tcjlep.  47. 
Jn  Chambers  v.  Caulfield,  6  East, 
244,  the  wife,  without  the  consent 
of  trustees,  lived  apart  from  her 
husband,  but  that  consent  had  been 
rendered  necessary  by  a  deed  which 
was  made  with  reference  to  a  pos- 
sible separation ;  and  iiv  an  action 
by  the  husband  for  crim.  con.  while 
she  thus  lived  away  from  him,  it 
was  held  by  Lord  Elknborough,  C.  J. 
that  such  action  was  maintainable, 
allowing  the  doctrine  of  Timbrel 
v.  IVeedon,  sup.  in  its  fullest  extent. 
Vide  etiam  Cook  v.  Sat/er,  2  Burr. 
753,  cited  \n  Macfadzen  \. OUphant, 
0  East,  388.  Bartelot  v.  Hanker, 
Pcake  N.  P.  7- 

(c)  In  crim,  con.  the  marriage,  in 
fact,  was  proved  as  to  the  husband  : 
as  to  the  wife,  the  witness  said,  he 
was  at  the  marriage  in  Ireland,  and 
saw  the  wife  afterwards  in  Ireland 
at  her  husband's  house,  but  that  ho 
had  not  seen  her  for  some  time  past, 
and  did  not  know  whether  she  wa» 
the  person  mentioned  in  the  declara- 
tion. It  was  proved  that  defendant 
called  her  ^Irs.  Ilemmings.  The 
court  held  this  to  be  good  primd 
facie  evidence  of  a  marriage,  //em- 
fnings  V.  Smith,  M.  25  Geo.  3.  B.  11. 
MS.  Ca. 

gister 


Chap.  VL]  adultery.  27^ 

gjster  is  sufficient  evidence  of  the  marriage  in  fact  between  persons  of 
the  description  there  mentioned  :  and  any  evidence  which  satisfies  a  jury 
as  to  the  identity  of  *  the  plaintiff  and  his  wife  being  the  persons  mar-  f  #33  1 
ried  is  sufficient ;  as  if  the  hand-writing  of  the  husband  and  wife  to  tlie 
ret^ister  is  proved  ;  or  bell-ringers  came  to  the  parties  and  said  they  rung 
for  the  wedding,  and  were  paid  by  them,  or  people  dined  at  the  wedding 
dinner ;  or  other  circumstances  to  ascertain  the  persons. — Birt  v.  Bar-  ■ 
low,  M.  1779.  1  Doug.  162.  (171.)  (a) 

Where  the  plaintiff  proved  aiticles  between  himself  and  his  wife,  pur- 
porting to  be  made  after  the  liiamage,  of  the  wife's  estate,  and  which 
were  executed  by  the  plaintiff  and  his  wife,  with  the  privity  of  her  re- 
lations, and  her  uncle  was  the  trustee  in  the  settlement ;  that  she  always 
went  by  the  name  of  his  wife,  and  was  so  considered  by  the  relations 
on  both  sides ;  and  likewise  proved  cohabitation,  this  was  holden  not 
to  be  sufficient.— Jform  v.  Miller,  K.  B.  E.  7  G.  3.  4  Burr.  2057« 
1  Black.  632. 

So  where  the  defendant  was  surprised  at  a  lodging  with  the  plaintiff's 
wife,  and  on  being  asked  where  Major  Morrises  wife  was,  he  answered 
**  in  the  next  room  ;*'  this  was  holden  not  to  be  sufficient,  for  it  is  only 
a  confession  of  the  reputation,  and  that  she  went  by  the  name  of  the 
defendant's  wife,  and  not  a  confession  of  the  fact  of  the  marriage. — 
S.  C.  (b) 

It 


faj  111  this  case  Lord  Mansfield 
said,  thiit  an  action  for  crim.  con. 
has  something  of  penal  prosecution 
in  it;  for  which  reasou,  and  because 
it  might  be  turned  to  bad  purposes 
by  persons  giving  the  name  and  cha- 
racter of  wife  to  women  to  whom 
they  are  not  married  ;  a  marriage, 
in  fact,  must  be  proved.  Marriages 
are  not  always  registered.  There 
are  marriages  among  particular  sorts 
of  dissenters,  where  the  proof  by  a 
register  would  be  impossible:  and 
Denaison,  J.  in  a  case  of  that  kind, 
admitted  other  proof  of  an  actual 
marriage.  As  to  the  proof  of  iden- 
tity :  whatever  is  suflicient  to  satisfy 
a  jury  is  good  evidence.  If  neither 
the  minister,  nor  the  clerk,  nor  any 
of  the  subscribing  witnesses,  were 
acquainted  with  the  married  couple, 
none  of  them  might  be  able  to  prove 
the  identity;  but  it  may  be  proved 
in  a  thousand  other  ways  :  suppose 
the    bell-ringers   were    called,    and 


proved  that  they  rang  the  bells,  and 
came  immediately  after  the  mar- 
riage, and  were  paid  by  the  parties  : 
suppose  the  hand-writing  of  ihe 
parties  was  proved,  or  that  persons 
were  called  Who  were  at  the  wedding 
dinner;  or  suppose  a  maid-servant 
proves  that  her  mistress  went  by  the 
name  of  ^.  till  the  day  of  marriage, 
and  that  she  went  out  on  that  day; 
and  on  her  return,  and  ever  since, 
went  by  the  name  of  iNIrs.iJ.;  surely 
that  would  be  evidence  of  the  iden- 
tity.    Per  Buller,  J.  mis.C. 

(h)  It  appeared  however  by  the 
evidence  in  this  case,  that  the  mar- 
riage was,  in  fact,  had  at  May  Fair 
chapel,  the  register  of  which  could 
not  be  received  in  evidence,  under 
the  Stat,  of  26  Geo.  2.  c.  3.  s.  14.; 
and  as  the  minister  was  transported, 
and  the  clerk  dead,  plaintiff  failed 
in  his  proof,  and  was  nonsuited. 

The  Fleet  books  also  were  pro- 
duced in  etidence  of   a  marriage, 

but 


Injuries  affecting  the  Person*        [Book  I» 

It  has  been  doubted  whether  the  ceremony  must  not  be  performed 
according  to  the  rites  of  the  church ;  but  as  this  is  an  action  against  a 
wrong-doer,  and  not  a  claim  of  right,  it  seems  sufficient  to  prove  the 
marriage  according  to  any  form  of  religion,  as  in  the  case  of  Anabaptists, 
Quakers,  or  Jews. — Woohton  \\  Scott,  per  De)inisoji,  J .  a.t  Thetford, 
1753,  where  plaintiff  was  an  Anabaptist,  and  recovered  £500. 

The  confession  of  the  wife  will  be  no  evidence  against  the  defendant ; 
but  a  discourse  between  her  and  the  defendant  may  be  proved.  So  let- 
ters written  to  her  by  the  defendant  may  be  read  as  evidence  against 
him,  but  her  letters  to  him  will  be  no  evidence  for  him. — Baker  v. 
Morley,  Guildhall,  1739. 

As  the  gist  of  the  action  is  the  criminal  conversation,  and  not  the  as- 
sault,  the  proper  plea  under  the  statute  of  limitation  is  not  guilty  within 
«r  years. — Cook  v.Sayer,  M.  32  G.  2.  K.  B.  Burr.  753. 


but  rejected  by  De  Grey,  C.  J.  in 
Howard  v.  Burtonwood,  Esp,  N.  P. 
343 ;  by  Lord  Kenyon,  in  Reed  v. 
JPasser,  Peake  N.  P.  213;  and  by 
Le  Blanc,  J.  in  Cook  v.  Lloyd,  Poake 
Ev.  89.  But  hy  Heath,  i.  in  Pa«- 
aingham  v.  Lloyd,  Peake  Ev.  89,  they 
were  admitted  in  evidence. 

Where  plaintift'  and  defendant 
were  servants,  and  lived  in  sepa- 
rate families,  Lord  Kenyon  admitted 
these  letters,  written  bcl'ore  the  fact 
of  adultery,  as  evidence  of  their 
connubial  aflfcction  ;  but  he  required 
very  strict  proof  that  these  could  be 
no  cause  of  suspicion.  Edu'ards  v. 
Crock,  4  Esp.  N.  P.  C.  39. 


So  where  the  husband  called  a 
witness  to  prove  that  his  wife  told 
him  where  she  was  going  to  previous 
to  her  elopement,  the  court  received 
this  evidence  as  part  of  the  res  gesta:, 
to  remove  all  suspicion  of  the  hus- 
band's connivance.  Hoare  v.  Allen, 
3  Esp.  N.  P.  C.  27(3. 

So,  though  A.  had  commenced 
an  action,  and  recovered  damages 
against  B.  for  crm.  con.  with  hi» 
wife,  he  is  not  thereby  precluded 
from  suing  C.  who  had  also  carried 
on  an  illicit  intercourse  with  her 
during  the  same  period.  Gregson 
y.M'Taggart,  1  Camp.  415. 
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BOOK  II. 


yOR  WHAT  INJURIES  AFFECTING  A  MAN's  PERSONAL  PKOPEBTY| 
AN    ACTION    MAY    BE    BROUGHT. 

INTRODUCTION. 

JHLaVING  in  the  last  book  taken  notice  of  the  several  injuries  affect- 
ing a  man's  person  for  which  an  action  may  be  brought,  I  shall  noNV 
consider  in  what  case  an  action  will  lie  for  injuries  affecting  his  property; 
and  they  divide  themselves  into  two  sorts  : 

1 .  Such  as  affect  his  personal  property. 

2.  Such  as  affect  his  real  property. 

The  actions  that  may  be  brought  for  injuries  affecting  his  personal 
property,  are, 

1.  Deceit. 

2.  Trover. 

3.  Detinue. 

4.  Replevin. 

5.  Rescous. 

6.  Trespass. 

7.  Case  for  Misbehaviour  in  an  Office,  Trust  or  Duty. 

8.  Case  for  consequential  Damages. 

CHAPTER  I.  [30] 

OF    DECEIT. 

JLfECEIT  properly  lies  where  one  man  does  any  thing  in  the  name  of 
another,  by  which  the  other  is  damaged  and  deceived ;  as  if  one  without 
my  knowledge  purchase  a  quare  impedit  in  my  name,  returnable  in  Banco, 
and  after  cause  it  to  be  abated,  or  me  to  be  nonsuited.  So  if  one  forge 
a  statute  merchant  in  my  name,  and  thereupon  a  capias  is  sued  out,  upon 
which  I  am  taken,  I  may  have  a  writ  of  deceit  against  him  that  forgeci 
it,  and  him  that  sued  the  capias.  (2  Danv.  Ab.  543,  2,  3).  (a)     But  this 

writ 

(a)  S«)  where  the  civil  magistrate  dividual  may  sue  out  a  writ  of  de- 
ls dtcoived,  and  such  deceit  is  in-  ceit.  1  he  writ  is  "  falso  et  in 
jurious  to  an  individual,  such  in-     dtceptionem  ejusdcm  curia"      Vide 

S  RastdVs 


^a  Injuries  affecting  personal  Property.       [Book  IT. 

writ  lies  chiefly  upon  recoveries  obtained  by  covin  and  deceit :  and  in 
such  cases  where  the  recovery  is  of  land,  it  is  brought  to  restore  the 
|)arty  to  the  lands  and  profits  :  and  in  other  cases,  such  as  debt,  &^c.  to 
give  him  damages :  but  wliat  I  intend  to  take  notice  of  in  the  present 
chapter,  are  actions  upon  the  case  in  the  nature  of  a  writ  of  deceit, 
M'hich  lie  wherever  a  person  has,  by  a  false  affirmation,  or  otherwise, 
imposed  upon  another  to  his  damage,  who  has  placed  a  reasonable  con- 
fidence in  him ;  (a)  as  if  a  man  in  possession  of  a  horse,  (SprigweU.  v. 
Jllen,  M.  24  Car.  1.  A\.  Ql.)  or  a  lottery  ticket  (Medina  v.  Stoughton, 
Sulk.  210.  1  Raym.  593.  S.  C.)  sell  it  to  another  for  his  own;  for  pos- 
session of  a  personal  chattel  is  a  colour  of  title  ;  and  therefore  it  was 
but  a  reasonable  confidence,  which  the  buyer  placed  in  him,  when  he 
affirmed  it  to  be  his  own.  (b)     But  it  is  incumbent  on  the  plaintiff  in 

such 


RastaU's  Ent.  221.  It  requires  the 
party  to  answer  tlie  king  as  well  as 
the  plaintift'  de  falsitate  et  deceptitme 
prtedictis.  The  judgment  is,  quod 
querens,  ad  omnia,  qua  per  falsitatem^ 
SfC.  amisit  rcstituatur,  et  quod  de- 
Jaidt'iis,  pro  falsitate  et  deceptione 
pradictis,  capiatur. 

(a)  And  indeed  it  is  on  a  breach 
of  the  warranty  of  one  party  to  a 
contract  cither  implied  or  express  that 
this  action  is  grounded.  As  where 
a  merchant  sells  cloth  to  another, 
hwwing  it  to  be  badly  fulled,  this 
action  lies,  for  there  is  a  warranty  in 
law,  but  there  is  no  authority  to 
shew  that  the  same  rule  holds  if  the 
commodity  have  a  latent  defect  un- 
known to  the  seller.  PerLa'xrciice,5. 
in  Parsons  v.  Lee,  2  East,  323.  Et 
Vide  ]  Rol.  Ab.  (Deceit)  P.  gO. 

And  the  scienter  is  the  gist  of  this 
action.  Where  there  is  no  war- 
ranty therefore,  it  must  be  averred  in 
the  declaration  that  the  defendant 
had  sold  plaintiff  goods  as  his  own, 
sciens  they  were  the  goods  of  a 
stranger.  Dale's  Case,  Cro.  I. Viz.  44. 
See  further  as  to  the  scienter  in  Fur- 
nis  V.  Leicester,  Cio.  Jac.  47*.  See 
also  Chandelor  \' .  Lopvs,  post,  p.  31. 
The  scienter  must  be  also  proved, 

though  in v.  Purchase,  cited 

2  East,  448,  Lord  Raymond  thought 
it  unnecessary,  where  there  was  a 
warranty,  to  maintain  the  action,  but 


sec  Sprig-well  v.  Allen,  sup.  where 
plaintiff  failing  to  prove  that  de- 
fendant knev)  a  horse  (not  legally 
tolled  '\\\Smitkfield)6\d  belong  to  B. 
was  nonsuited.  Vide  etiam  Doxvd- 
ing  V.  Mortimer,  2  East,  450.  (n.) 
S.  P.  And  there  is  this  distinction 
between  an  action  on  the  case  for 
breach  of  an  express  promise,  and 
one  in  nature  of  deceit  on  an  implied 
warranty,  that  in  the  latter  the  de- 
ceit is  the  gravamen  and  the,  scienter 
the  gist  of  the  action,  and  in  the 
former  the  breach  of  the  warranty  is 
the  gravamen,  therefore  where  plain- 
tiff declares  in  tort  for  such  breach, 
it  is  not  necessary  to  al ledge  the 
scienter,  nor  if  alledged  to  prove  it. 
Vide  Selv).  N.  P.  Ab.  582.  (n.)  re- 
ferring to  Williamson  v.  Allison^  3 
East,  446. 

(b)  For  as  to  an  express  "warranty, 
it  is  a  rule,  thai  if  a  person  by  a 
false  assertion  has  induced  another 
to  place  a  confidence  in  him,  ami 
has  thereby  deceived  and  injured  him, 
this  action  lies.  Vide  Crosse  v.  Gard- 
7icr,  Carth.  SO.  (c.)  Furnis  v.  Leiccs- 
ter,  do.  Jac.  474,  S.  P.  But  wherq 
the  affirmation  is  merely  a  nude  as- 
sertion or  matter  of  opinion,  leav- 
ing the  party  open  to  exercise  hi« 
own  judgment,  or  make  his  own  en- 
quiries, ii  is  his  fault  if  he  be  do* 
ceivcd.  Selw.  N.  P.  Ab.  5S3.  A4 
where  A.  being  in  possesiion  of  a 

tcrni. 


CHAt^.  I.]  Deceit.  S05 

Such  casfe  tb  prove  the  defendant  knew  it  not  to  be  his  o\vn  at  the  time 
of  the  sale  (for  the  declaration  must  be,  that  he  did  it  fraudulently,  or 
knowing  it  not  to  be  his  own :)  for  if  the  defendant  had  a  reasonable 
ground  to  bielieve  it  to  be  his  property  (as  if  he  bought  it  hona  fide)  no 
action  ^<ill  He  against  him ;  but  the  defendant  cannot  plead  such  inatter, 
but  must  give  it  in  evidence. — Medina  v..Stougkio7i,  sup. 

So  if  the  vendor  affirm  that  the  goods  are  tlie  goods  of  a  stranger, 
his  friend,  and  that  he  had  an  authority  from  him  to  sell  them,  whereas 
in  truth  they  are  the  goods  of  another,  and  he  had  no  such  authority,  an 
action  will  lie  against  him;  and  in  such  case  it  will  be  sufficient  for  the 
buyer  to  prove  them  the  goods  of  another,  without  proving  that  the  de- 
fendant knew  them  to  be  so  ;  (for  it  need  not  be  aveired  in  the  declara- 
tion) *for  the  deceit  i^  ifi  his  falsely  affirming  he  had  ah  alithofity  tb  £  *S1  ] 
:^11  them ;  the  plaintiff  must  therefore  prove  that  he  had  no  such  au- 
thority ;  and  doubtless,  proving  them  to  be  the  goods  of  another  would  be 
evidence  prima  facie  that  he  had  no  authority,  and  sufficient  to  put  him 
ttpon  proving  that  he  had.— ^6r«^r  v.  Tallerd,  cited  1  Dims.  Ah.  176. 

pi.7.r«; 

If  the  seller  were  out  of  possession  of  the  personal  chattel  at  the 
time  of  the  sale,  no  action  Vi*ill  lie  against  him  though  it  be  not  his  own, 
without  an  Express  warranty,  for  then  there  vvas  room  to  question  his 
Mt.— Medina  v.  Stougkton,  T.  12  W.  3.  Salk.  210.  (h) 


term,  offers  to  sell  it  to  B.  saying 
that  a  stranger  would  have  given  a 
(tertain  sum  for  it,  when  in  fact 
A6lhing  was  oflered  for  it,  this  is  not 
such  an  affirmation  as  will  maintain 
this  action.  Vide  etiam  Bayley  v. 
Merrill,  Cro.  Jac.  3S6.  and  3  Bulst. 
94>.  for  a  useful  attestation  of  this 
fule;  and  also  Pasley  v.  Freeman^ 
3  T.  Rep.  54,  where  Grose,  J.  has 
menlibned  another  class  of  cases  on 
ft'audulent  assertions,  which  secinfra, 
liote(b). 

(a J  ]n  Miles  v.  S/iewdrd,  8  East,  9, 
LaKrence,  J.  said,  if  the  substantive 
fart  of  a  warranty  be  proved,  it  is 
s'ufficient,  and  it  is  a  very  different 
thing  whether  the  plaintiif  truly  state 
thoiie  parts  of  a  contract,  the  breach 
of  which  he  complains,  though  other 
parts,  not  material  to  the  question, 
be  not  stated,  or  whether  he  state 
^ny  part  of  it  untruly,  for  then  it 
appears  to  ba  a  different  contract. 


And  Le  Blanc,  J.  in  S.  C.  said,  that 
where  the  plaintiff  states  the  consi- 
deration for  the  promise  of  the  de- 
fendant, he  must  state  the  whole 
consideration,  otherwise  the  contract 
is  not  truly  stated.  But  where  he 
states  the  considtration  truly,  and 
then  states  those  parts  of  the  de- 
fendant's, the  breach  of  which  he 
complains,  and  states  them  truly, 
that  is  sufficient,  without  shewing 
those  parts  of  the  promise  irrelevant 
to  the  breach  complained  of. 

(b)  But  where  one  having  posses- 
sion of  a  chattel,  sells  it  as  his  own, 
the  bare  affirmation  carries  a  colour 
of  title,  and  amounts  to  a  warranty, 
and  will  support  an  action,  for  per- 
haps no  other  title  can  be  made  out. 
Medina  v.  Sfoughton,  Raym.  593. 
Et  vide  Crosse  v.  Gardner,  Carth.  90. 
Furnis  r.  Leicester,  Cro.  Jac.  474. 
S.  P. 


G  2 


If 
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If  the  seller  affirm  the  rent  of  a  house  to  be  more  than  it  really  is, 
whereby  the  purchaser  is  induced  to  give  more  than  it  is  worth,  an 
action  will  lie  for  the  deceit ;  for  the  value  of  the  rent  is  matter  which 
lies  in  the  private  knowledge  of  the  landlord  and  tenant,  and  must  bo 
the  same  to  all.  But  if  the  seller  had  only  affirmed  that  J.  S.  would 
have  given  so  much  for  it,  whereas  J.  S.  had  never  offered  so  to  do,  no 
action  would  lie,  for  such  affirmation  could  not  deceive  in  the  value  ; 
(Hisnei/  v.  Selby,  H.  3  Ann.  Salk.  211.  Raym.  1118.  S.  C.  nom.  Lj/s- 
ney  v.  Stlhy.  Leakins  v.  Chissell,  T.  \5  Car.  2.  1  Sid.  146.)  so  if  he 
had  only  affirmed  it  was  worth  so  much,  for  the  purchaser  might  inform 
himself  of  the  value.  {Harvey  v.  Youngs  M.  44  &  45  Eliz.  Yelv.  20.)  ("a^ 
And  so  it  is  in  all  cases,  where  the  purchaser  may  easily  discover  the 
true  value,  or  where  the  thing  may  be  of  more  value  to  one  man  than 
to  another ;  a^  jewels,  pictures,  ^c. — LeaJcins  v.  Chi&iell,  sup.  et  vide 
1  Lev.  102.  S.  C.  nom.  Elkins  v.  Tresham. 

In  Chandelor  v.  Lopus,  (E.  1602.  Cro.  Jac.  4.)  which  was  a  case, 
whereas  tlie  defendant  having  skill  in  jewels,  had  a  stone  which  he  affirmed 
to  be  a  bezoar  stone,  and  sold  it  as  such  to  the  plaintiff:  judgment  was 
arrested,  because  the  declaration  did  not  aver,  that  the  defendant  knew 
it  not  to  be  a  bezoar  stone,  or  that  he  warranted  it  to  he  one.  (b) 

But  if  a  merchant  sell  one  kind  of  silk  for  another,  whereby  the  pur- 
chaser is  imposed  upon  in  the  value,  he  may  bring  his  action ;  and  though 
it  appear  upon  evidence  that  there  was  no  actual  deceit  in  the  merchant^ 


(fl)  Where  a  thing  is  of  a  certain  which  it  is  practised, its  bcingcoupled 

value,  and  that  is  known  tolhe  seller,  with  some  dealing,  and   the  injury 

but  cannot   be  so  to   the  buyer,  if  which  it  is  calculated  to  occasion, 

there  be  any  deceit  in  affirming   the  and  does  occasion  to  another, 

value  to  be  dift'erent  from  what  it  is,  (6)  Sed  queere  as  to  this  case,  he- 

this  action  lies.  Esp.N.  P.  Dig.629;  cause  there  may  be  a  difference  be- 

and   uix)n   this  principle   the  above  tween  affirming  a  thing   to   be  of  a 

cases  in  the  text  were  decided,  and  species  which  it  is  not,  and  zcarrant' 

no   was   J  end-wine  v.   Slade,    2  Esp.  ing  it  to  he  good  or  bad  of  a  parti - 

N.  P.  C.  5/2.    cited  in   Philips    v.  cular  species.     In  Li/sney  v.  Selby^ 

Hunter,  2  II.  Bla.  415.   and  it  has  llaym.  1 118.  above  cited,  it  was  said 

been  also  decided  upon  great  consi-  by  Powell,  J.  that  actions  on  the  case, 

deration,  that  a  purchaser   may  re-  in  nature  of  a  deceit,  will   lie  upon 

cover  against  a  vendor  for  a  false  a.  false  affirmation  uithout  a  toarranty. 

affirmation  of  rent,   though    he  en-  But  where  this  action  is  grounded  on 

quired  what  the  estate   let  for,  and  the  warranty,  there  you  must   say, 

did   not   depend   on   the  statement.  "  zcarrantizando  vendidit."      Which 

Ht/gd.  Vend,  and Purch.  5.     See  also  was  formerly  the  usual  and  correct 

Pasley   v.  fretman,  3  T.  Rep.  51,  form  for  this  purpose.     Vide  Po//e  v. 

where  Biiller,  J.  said,  that  every  de-  Lewpts,  Cro.  Jac.  630.  See  also  Mr. 

ccit  comprehends  a  lie,  but  yet  it  is  Sclwyn's  observations  o)i  this  case  in 

more  than  a  lie,  from  the  view  with  his  Abr.  of  N.  F.  Laxv,  p.  5S1. 

but 
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but  that  it  was  in  the  factor  beyond  sea ;  yet  it  will  be  sufficient  to 
charo'e  the  defendant ;  for  he  shall  be  answerable  for  the  deceit  of  his 
factor  civiliter,  though  not  criminaliter ;  for  since  somebody  must  be  a 
loser,  it  is  more  reasonable  that  he  that  puts  the  trust  and  confidence 
in  the  deceiver  should  be  the  loser,  than  the  stranger. — Hern  v.  Nichols, 
Salk.  289.  (a) 

If 


Zlh 


(rt)  So  if  a  servant  sell  any  thing 
in  the  way  of  his  master's  trade,  and 
warrants  it,  the  master  is  liable. 
Esp.  N.  P.  Dig.  630.  Et  vide  Gram- 
tuar  V.  Nixon,  1  Stra.  653,  and 
Armory  v.  Detamirie,  1  Stra.  505.  S-P. 

But  where  some  hops  were  sold  by 
sample,  with  a  warranty  tliat  the 
bulk  was  of  the  same  quality,  the 
law  will  not  raise  an  implied  war- 
ranty that  the  commodity  should  be 
merchantable,  though  a  fair  mer- 
chantable price  was  given ;  therefore, 
if  there  be  a  latent  defect  then  exist- 
ing in  it  unknown  to  the  seller,  and 
without  fraud  on  his  part  (but  arising 
from  the  fraud  of  the  grower)  such 
seller  is  not  answerable,  though  the 
goods  turn  out  not  merchantable. 
Farkinson  v.  Lee,  2  East,  314,  as  to 
sale  of  goods  by  sample,  and  a  com- 
pliance with  warranties.  Videetiam 
y or  tune  v,  Lingham,  2  Camp.  41 6. 
Hibberty.Shee,  1  Camp.  113.  Fisher 
v.  Samuda,  1  Camp.  19O. 

In  order  to  charge  the  seller  by 
reason  of  his  warranty,  it  must  be 
observed,  that  the  warranty  does  not 
extend  to  defects  visible  to  the  buyer, 
for  he  must  be  aware  of  what  he 
can  see.  But  if  the  defect  be  not 
visible,  a  general  warranty  shall  ex- 
tend to  it,  and  subject  the  seller  jn 
case  of  fraud.  Vide  Vasley  v.  Free- 
man, 3  T.  Rep.  63,  where  an  action 
iv^s  brought  upon  an  inducement  to 
the  plaintiff  to  give  credit  to  a  third 
person,  in  consequence  of  an  aliirma- 
tion  by  the  defendant  which  he  knc\y 
to  be  false,  and  it  was  there  held, 
that  to  maintain  such  action,  it  was 
not  necessary  that  defendant  should 
bave  any  interest  in  the  deceit,  or 
that  he  should  have  colluded  with 
the  other  party,  for  fraud  without 


damage,  or  daniage  without  fraud, 
gives  no  cause  of  action,  but  where 
these  two  concur,  the  action  lies. 
Per  Crake,  J.  in  Bailj/  v.  MeircJI^ 
3  Bulst.  95;  and  it  was  said,  that 
in  the  declaration, //aMrfu/eM/e/-,  with- 
out sciens,  or  sciens  without  fraiidu- 
lenter,  would  be  sufficient.  Per  Bul- 
ler,  J.  in  Pasley  v.  Freeman,  sup.  in 
which  case  Grose,  J.  mentioned  ano- 
ther class  of  cases,  (somewhat  con- 
tradictory) on  fraudulent  assertions, 
in  which  this  action  cannot  be  main- 
tained, namely,  where  the  affirma- 
tion is  that  the  thing  sold  has  not  a 
defect  which  is  visible,  as  in  a  case 
cited  arguendo  in  Bayley  v.  Merrel/, 
Cro.  Jac.  387,  where  a  man  bought 
a  horse,  which  the  seller  warranted 
to  have  two  eyes,  when  in  fact  it 
had  but  one,  yet  the  purchaser  was 
held  without  remedy.  So  in  Dyerw 
Hargrove,  10  Ves.  507,  Grunt,  M.  U. 
said,  that  at  law  a  warranty  is  not 
binding  where  the  defect  is  obvious, 
and  he  put  the  case  of  a  horse  with 
a  visible  defect,  or  a  house  without 
roof  or  windows,  as  in  good  repair. 

On  a  warranty  broken,  the  ancient 
method  was  to  declare  in  tort,  in 
which  case  it  was  not  necessary  to 
charge  the  scienter,  or  if  charged,  to 
prove  it.  Williamson  v.  Allison,  2 
'East,  451.  But  the  modern  prac- 
tice of  declaration  in  assumpsit,  with 
the  money  counts  added,  being  found 
more  conviiiient,  it  has  been  adopted 
ever  since  the  case  of  Stuart  v.  ?Fi7- 
kins,  M.  1778.  Dougl.  18. 

And  there  are  other  cases  of  ex- 
press warranty  which  move  on  the 
principle  before  laid  down.  As  where 
a  painter  exhibited  specimens  of  his 
art  to  one  who  contracts  with  him 
for  a  painting  of  a  particular  sine, 

at 
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^f  the  vendor  affirm  a  horse  to  be  sound  wind  an^  limb,  whereupon 

tl^e  purchaser  Jid^m  adhibens.  gives  so  much ;  if  the  horse  be  bUnd,  axK 

[  *  32  ]    action  will  lie ;  (a)  but  it  seems  to  be  good  evidence  ^  in  §uch  case  o« 

tlm 


at  a  certain  price,  and  the  painting 
sent  is  of  inferior  execution.  It  was 
held,  that  the  vendee  must  cither 
pay  the  price  or  return  the  picture. 
Grimaldi  v.  White,  4  Esp.  N.  P.  C. 
S5.  Et  vide  liuitt  v.  Silk,  5  East, 
449.452.  2  Pr.  Smith  15.  Basten 
\.  Butter,  7  East,  479-  Taylor  v. 
Hure,  1  Bos.  and  Pull.  N.  R.  26o. 

Ini^z'/jf^'sLaw  189,  it  is  laid  down, 
that  a  warranty,  in  order  to  charge 
the  vendor,  must  be  upon  the  sale, 
for  if  after  it  is  void.  And  the  \yar- 
ranty  can  only  reach  things  in  being 
at  the  time.  3  Blac.  Com.  \65, 
therefore  an  offer  of  a  warranty  at 
one  time  will  not  extend  to  a  subse- 
quent sale  of  the  same  thing.  Anon. 
1  Stra.  414.  But  this  action  lies  for 
the  broach  of  a  warranty  in  the  sale 
of  a,  chattel  for  which  the  purchaser 
has  not  paid.  ^  Henry  YU,  21.(6) 
Bra.  Ab.  tit.  Deceit,  pi.  24. 

So  will  cheating,  or  a  false  pre- 
tence, maintain  this  action,  as  per- 
sonating a  man  in  the  demand  and 
receipt  of  money.  Thompson  v. 
Gardener,  Mo.  538.  But  not  for 
the  assumption  of  full  ago  by  an  in- 
fant to  obtain  money.  Johnson  v. 
Tye,  1  Sid.  258.  Yet  for  playing  for 
rnoney  with  false  cards  or  dice  it 
■will.  Harris  v.  Bowden,  Cro.  Eliz. 
SO. 

(c)  A  horse  being  more  the  sub- 
ject of  speculative  dealing,  than  al- 
most any  chattel,  and  being  more 
liable  to  secret  maladies  than  any 
other  animal,  (which  maladies  are 
frequently  not  discernable  either  on 
inspection,  or  a  mere  trial)  it  has  be- 
come usual,  and  a  practice  of  pru- 
dence, to-  require  from  the  seller  a 
warranty  of  soundness,  to  guard 
against  latent  defects,  and  in  Varkin- 
soit  V.  Lee,  2  East,  323,  it  was  held, 
/that  if  an  express  warranty  be  given, 
j  the  seller  will  be  liable  for  every  la- 


tent defect,  but  if  there  be  no  such 
warranty,  and  the  seller  dispose  of 
the  thing  such  as  he  believes  it  to 
be,  Grose,  J.  said,  he  did  not  know 
that  the  law  would  imply  he  had 
sold  it  on  any  other  terras  than  what 
passed  ;  in  fact,  it  is  the  fault  of  the 
buyer  if  he  do  not  insist  on  a  war- 
ranty. Lawrence,  J.  aho  said,  that\ 
a  seller  is  not  liable  for  a  latent  de- 
fect where  there  is  no  fraud,  even 
though  the  horse  have  a  secret  ma- 
lady, if  he  be  sold  without  a  war- 
ranty. 

It  was  long  a  prevalent  idea  that 
a  sound  price  given  for  a  horse  was 
tantamount  to  a  warranty  of  sound- 
ness, but  in  the  above  case  Grose,  J. 
observed,  that  Lord  Mansfield  had  re- 
jected this  doctrine  as  loose  and  un- 
satisfactory, and  he  laid  it  down  as 
a  rule,  that  there  must  either  be  an 
express  warranty  of  soundness  or 
fraud  in  the  seller  to  maintain  this 
action,  which  express  warranty  he 
held  to  extend  to  all  sorts  of  sound- 
ness whether  known  or  'unknown  to 
the  seller. 

If  a  horse  be  warranted  sound, 
and  if  upon  discovery  that  it  is  not 
so,  the  buyer  offers  to  return  it,  but 
the  seller  refuses  to  receive  it,  the 
former  may  bring  his  action  on  the 
breach  of  the  warranty,  if  he  can 
prove  the  unsoundness  existed  at  the 
time  it  was  given,  even  though  eight 
months  had  elapsed  ;  for  Lord  Lough-, 
borough  held,  that  no  length  of  time 
could  altera  contract  originally  false. 

But  where  the  seller  expressly 
warrants  a  horse  to  be  sound,  and 
undertakes  to  receive  him  back  and 
restore  the  money,  if  on  trial  he  shall 
be  found  defective,  the  buyer,  on 
discovery  of  unsoundness,  must  in- 
stantly return  the  horse,  for  a  trial 
means  a  reasonable  trial.  Adams  v, 
Richards,  2  H.  Blac.  575.    Et  vide 

Payne, 
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the  part  of  the  defendant,  that  the  defect  is  visible,  for  thetj  ii  cannot 
be  reasonably  intended  that  the  affirmation  extended  to  it.     And  note/ 

that 


Tai^ne  v.  Whale,  7  East,  274.  Power 
V.  JVelh,  Cowp.  818.  cited  in  Weston 
V.  DowneSy  Dougl.  23. 

\  So  if  a  man  buy  a  horse  which 
is  warranted  sound,  and  he  aftcr- 
vrards  prove  to  be  unsound  at  the 
time  ot  the  warranty,  the  buyer  may 
Jieep  the  horse,  and  bring  an  action 
on  the  warranty,  in  which  he  may 
recover  the  difference  between  the 
value  of  a  sound  horse,  and  the  un- 
sound horse  when  sold  to  him,  or 
may  return   the   horse,  and  sue  for 

\  the  full  price,  but  in  the  latter  case 
he  must  return  him  in  the  same  state 
as  when  bought,  and  not  diminished 

,  in- value.  Curtis  v.  Hannay,  3  l>sp. 
]^.  P.  C.  83.  Et  vide  Grimaldi  v. 
White,  4  ibid.  ^5.  and  JIu?it  v.  Silk, 
&  East,  452.  S.  P. 

.  So  where  plaintiff  declared,  that 
in  consideration  of  his  re-delivery  to 
defendant  of  an  unsound  horse,  w  hich 
he  had  before  bought  of  him,  de- 
fendant had  promised  to  deliver  ano- 
ther horse  in  lieu,  4'C-  which  should 
he  young,  and  worth  ,£80,  and  then 
alledged  a  breach  in  both  respects, 
this  was  held  sufficient,  though  tne 
proof  was  not  only  of  a  promise  that 
the  second  horse  should  be  worth 
;6S0,  (which  it  was  not)  and  be  a 
young  horse,  but  also  of  a  warranty 
that  it  was  sound,  and  had  never 
been  in  harness.  Miles  v.  Shcxuardy 
8  East,  7. 

At  a  sale  by  auction  one  con- 
dition was,  that  any  horse  pur- 
chased there,  and  warranted  sound, 
should  be  so  deemed,  unless  returned 
\yithin  two  days  ;  plaintiff  bought  a 
horse,  warranted  six  years  old,  and 
SQund  ;  ten  days  afterwards  plaintiff 
discovered,  that  the  horse  was  twelve 
years  old,  and  offered  to  return  him, 
but  defendant  refusing  to  receive 
him,  plaintiff  brought  this  action, 
and  obtained  a  verdict,  which  the 
court  afterwards  set  aside,  holding 
that' the  condition  of  sale  was  cou" 


fined  to  the  soundness,  and  did  not 
extend  to  ihe  age.  Buchanan  v. 
Fanishaw,  2  T.  Kep.  745. 

As  to  the  publication  of  condi- 
tions of  sali-,  it  was  held,  in  Mcsuar^ 
\.  Alilridge,  3  Esp.  N.  P.  C.  271, 
that  where  the  auctioneer  announced 
the  conditio'15  to  be  as  vsual,  and 
pasted  ihem,  printed  on  paper,  under 
his  box,  it  was  a  sufficient  notice  to 
all  bidders  ;•  and  Lord  Kevyon  com- 
pared this  to  cases  of  carriers  who 
limit  their  responsibility  by  their 
public  notices. 

Where  a  horse  is  sold,  warranted 
sound,  and  part  of  the  purchase 
money  is  paid  down,  if  he  prove  un» 
sound,  and  not  of  gnater  value  than 
what  is  paid,  the  seller  has  received 
quant,  fiier  and  can  recover  no  more. 
King  V.  Boston,  7  East,  481.  (n.) 

If  a  man  sells  a  horse  as  of  thit 
age  stated  in  a  written  pedigree,  and- 
declares  he  knows  no  more,  this  does 
not  amount  to  a  warranty.  Dunlop 
V.  Waiigh,  Peake's  N.  P.  123. 

Neither  can  a  horse  be  deemed 
unsound  which  is  lame  by  accident, 
and  capable  of  being  speedily  cured, 
therefore  an  averment  of  a  general, 
warranty  of  soundness  is  supported 
by  evidence  of  a  warranty  made 
with  an  exception  of  such  an  injury. 
Garment  v.  Barrs,  2  Esp.  N.  P.  C. 
6"73. 

In  an  action  on  a  warranty  it  i* 
not  enough  to  shew  that  a  horse  is  a 
roarer,  for  that  may  be  a  habit  and- 
not  symptomatic  of  any  disease,  or 
it  may  proceed  from  causes  uncon- 
nected with  health.  Basset  v.  Collis^ 
2  Camp.  523. 

A  party  sued  on  the  warranty  of 
a  horse  may  call  a  prior  vei'dor,  who 
sold  with  a  warranty,  to  prove  the; 
animal  sound.  Briggs  v.  Crick,  5 
Esp.  N.  P.  C.  99. 

The  vendee  of  a  warranted  horse, 
which   proves    unsouiid,  cannot  re- 
coyer'  the  expeaces  incurred  iu  keep- 
ing 
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that  if  the  first  contract  with  warranty  be  broken  off,  the  warranty  will 
not  extend  to  a  subsequent  sale. —  Butter/ield  v.  Burroughs,  T.  1707. 
Salk.  211.  cited  in  Hartop  v.  Hoare,  3  Atk.  44. 

It  has  been  said,  that  if  a  married  man  pretend  to  be  single,  and 
marry  J.  S.  she  may  bring  an  action  to  recover  damages  for  the  injury 
done  her  by  his  deceit;  (Anon.  35  Car.  2.  Skin.  119.)  but  such  an 
action  will  not  lie  for  a  man  who  is  imposed  upon  by  a  married  woman, 
because  the  conversation  and  contract  of  the  wife  will  not  bind  the 
husband.  (Cooper  v.  Witliam,  M.  1668.  1  Lev.  247.)  And  it  may  be 
doubted  in  the  other  case,  being  felony  by  1  Jac.  as  it  is  a  general  rule, 
that  where  a  trespass  is  by  statute  turned  into  felony,  the  trespass  is 
merged  ;  (Proctor  v.  Bury,  Hil.  17  Geo.  2.  C.  B.)  though  in  the  case 
of  Garford  v.  Richardson,  T.  S6  Car.  2.  the  court  of  K.  B.  upon  a 
motion  in  arrest  of  judgment  in  such  an  action  brought  by  a  woman, 
gave  judgment  for  the  plaintiff,  holding  the  action  to  be  maintain* 
able  (a). 


ing  the  horse  unless  he  offer  to  return 
him  before  he  bring  the  action. 
Caswell  V.  Coare,  2  Camp.  82.  And 
the  Court  of  C.  B.  reduced  a  ver- 
dict ill  which  the  keep  had  been  in- 
cluded, contrary  to  the  Chief  Jus- 
tice's direction.  S.  C.  1  Taunt,  566. 

A  warranty  of  the  soundness  of  a 
horse  does  not  require  a  stamp,  it 
being  an  agreement  relating  to  the 
sale  of  goods.  Skrine  v.  Elmore,  2 
Camp.  407.  and  S.  P.  was  ruled  by 
Laurence,  J.  at  Devon  assizes  I8O9, 
in  Page  v.  Frj/,  ib. 

(a)  The  old  cases  on  this  subject 
■were  confined  to  fraudulent  asser- 
tions by  the  contracting  parties  only, 
and  did  not  extend  to  the  wilful 
misrepresentations  of  strangers  to 
the  contract, and  they  proceeded  upon 
the  broach  of  a  promise  either  express 
or  implied,  that  the  thing  misrepre- 
sented was  true,  but  a  different  doc- 
trine now  prevails,  and  for  the  first 
time  it  was  decided  in  Pasley  v.  Free- 
man, H.  1789.  3  T.  Rep.  51.  that 
where  a  man,  with  a  design  to  de- 
ceive and  defraud  another,  who 
makes  enquiry  of  him,  falsely  re- 
presents the  matter  enquired  of, 
whereby  an  injury  arises,  this  action 
will  lie  against  the  party  making 
such  false  representation,  though  ho 


be  a  stranger  10  the  original  con- 
tract. This  case  was  elaborately 
argued,  and  on  the  argument  a  fur- 
ther question  arose  whether,  admit- 
ting all  the  facts  stated  to  be  true, 
this  action  could  be  maintained,  and 
Kenyan,  C.  J.  Ashhurst,  J.  and  5k/- 
ler,  J.  held,  that  it  could,  but  Grose, i, 
held  contra. 

It  is  not  necessary  however  to  sup- 
port this  action,  that  the  defendant 
should  either  himself  derive  an  ad- 
vantage from  the  deceit,  or  collude 
with  the  person  who  did  derive  a  be- 
nefit;  for  if  there  be  fraud,t.  c.  an 
intention  to  deceive,  this  action  will 
lie,  but  not  otherwise,  therefore  where 
a  man  incautiously  represented  cir- 
cumstances to  be  within  his  own 
knowledge,  which  he  could  not  have 
known,  but  had  good  reason  to  be- 
lieve, it  was  held  by  Grose,  Lawrence, 
and  Le  Blanc,  J.  contra  Kent/on,  C.  J. 
that  this  action  was  not  maintainable* 
Hat/craft  v.  Creasy,  2  East,  92. 

A  credit  having  been  lodged  with 
defendant  by  a  foreign  house,  in  favor 
of  T.  to  a  limited  amount,  on  an  ex- 
press stipulation  that  goods  should 
be  previously  lodged  with  defendant 
to  treble  that  amount,  and  plaintiff 
having  enquired  of  defendant  the  re- 
sponsibility of  T,  to  which  he  replied, 

ha 
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CHAPTER    II. 

OF   TROVER,  (a) 

TROVER  is  a  special  action  on  the  case,  which  one  man  may  have 
against  another,  who  hath  in  his  possession  any  of  his  goods  by  delivery, 
finding  or  otherwise,  or  sells  or  makes  use  of  them  without  his  consent, 
or  refuses  to  deliver  them  on  demand ;  and  it  is  for  recovery  of  da- 
mages to  the  value  of  the  goods;  ^i^  and  therefore  the  declaration  ought 


he  knew  nothing  of  him,  except  what 
he  had  heard  of  him  from  his  cor- 
respondent, but  that  a  rpspcctable 
credit  hsid  been  lodged  with  him, 
ttyhich  he  held  at  the  disposal  of  T. 
(not  mentioning  the  previous  stipula- 
tion) and  that  upon  a  view  of  all 
the  circumstances  which  had  come 
tp  his  knowledge  plaintitt'  might  exe- 
cute T.'s  order  with  safety.  It  was 
held,  that  there  was  a  material  sup- 
pression of  the  truth  on  defendant's 
part,  and  sufficient  tvidence  for  the 
jury  to  find  fraud,  which  was  the 
gist  of  the  action,  though  defendant 
added,  when  he  made  the  represen- 
tation that  he  gave  the  advice  with- 
out prejudice  to  himself.  Verdict 
for  plaintiff.  Ei/re  v.  JDurnford,  1 
East,  318.  So  if  ^.  fraudulently 
misrepresent  the  circumstances  of  B. 
in  order  to  induce  C.  to  give  hjm 
credit,  and  add,  "  if  he  does  not  pay 
"  for  the  goods  I  will."  The  court 
held,  that  this  action  might  have  been 
maintained  against  A.  even  without 
the  addition  of  the  promise.  Hamar 
V.  Alexander,  2  Bos.  and  Pull.  N.  U, 
241. 

(a)  See  the  case  of  Wilbraham  v. 
Snow,  2  Saund.  47.  where  the  learned 
editor,  Mr.  Serjeant  fVilliams,  has 
obliged  us  with  a  very  explanatory 
note  on  the  nature,  properties,  and 
requisites  of  this  sort  of  action. 

(6)  And  it  differs  from  detinue  in- 
asmuch as  detinue  is  brought  for  the 
thing  itself,  and  trover  for  its  value 
in  damages.  Hartford  v.  Jones,  3 
Salk.  634. 

"f  rover  is  a  fictitious  action  in  form 


but  not  in  substance.  Hambly  v. 
Trott,  Cowp.  371»  and  supposes  a 
loss  by  the  plaintiff  of  his  personal 
goods,  and  not  only  a  finding  of  them 
by  defendant,  but  a  tortious  conver- 
sion of  them  to  his  defendant's  use,  ■ 
for  that  is  the  gist  of  the  action. 

To  maintain  trover  there  are  four 
requisites  : 

J.  An  absolute  or  special  property 
in  the  plaintiff's  (but  not  both)  when 
the  defendant  took  and  converted  the 
goods,  i.  e.  An  absolute  possession, 
and  an  exclusive  right  of  enjoyment 
in  him  till  defeated  by  sotne  act  of 
his  own.  {Per  Laurence,  J.  in  IVebb 
v.  Fox,  7  T.  Rep.  398.)  or  that  spe- 
cial  property  which  a  possessor  hat 
subject  to  the  claims  of  others.  Ar- 
mory v.  Dclamirie,   1  Stra,  505. 

2.  A  right  of  possession  in  the 
goods.  For  though  a  property  withf 
oiit  possession,  or  possession  without 
property,  will  do,  yet  a  right  in  both 
must  concur.  Vide  Lord  Cullen's 
Case,  post,  p.  33.  Hudson  v,  Hudson, 
Latch.  214.  and  Gordon  v.  Harper^ 
7  T.  Rep.  9. 

3.  That  the  goods  ivere  personal. 
For  trover  lies  not  for  any  thing  af- 
fixed to  the  freehold.  Per  Kenyonj 
in  IFebb  v.  Fox,  sup. 

4.  That  the  defendant's  conversion 
was  wrongful.  For  that  it  is  which 
forms  the  gist  of  the  action.  Fuller 
V.  Smith,  3  Salk.  366.  and  therefore 
it  is,  that  if  a  man  finds  the  goods 
which  he  had  lost  in  the  hands  of 
another  who  bought  them  in  open 
market,  or  at  a  lair,  the  property  is 
altered,  and  he  cannot  recover  them. 
1  Inst.  498.  1  Danv.  23. 

to 
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to  contain  convenient  certainty  in  the  description  of  the  things,  so  that 
the  jury  may  know  what  is  meant  thereby  ;,  but  it  need  not  contain  so 
much  certainty  as  an  action  of  detinue,  because  that  is  for  the  recovery 
of  the  things  themselves,  and  tlierefore  trover  for  20  ounces  of  cloves 
and  mace  has  been  hoJden  good.  {Hartford  v.  Jones,  M.  10  W.  3.  Salk, 
654.)  So  for  a  parcel  of  diamoads. — White  v.  Graham^  H.  2  Geo.  II» 
Str.  827-  (a) 

If  a  gentleman  lodge  jewels  sealed  up  in  a  bag  with  a  banker  for  safe 
[  *  S3  3  custody  only,  and  the  banker  break  open  the  bag,  and  *  pawn  the  jewels 
to  another,  the  gentleman  may  brin^  trover  against  the  pawnee,  for  he 
shall  not  he  answerable  for  the  deceit  of  the  banker,  as  he  gave  him  no 
power  to  do  that  act  in  which  the  deceit  lies  ;  and  therefore  it  diflfers 
greatly  from  the  case  taken  notice  of  in  the  last  chapter,  of  the  merchant 
answering  for  the  deceit  of  the  factor. — Ilartop  v,  Hoare,  E.  l6  Geo.  2. 
aStra.  1167.  1  Wi\s.S.(b) 

The  conversion  is  the  gist  of  the  action,  and  the  manner  in  which  the 
goods  came  to  the  hands  of  the  defendant  is  only  inducement :  and  there- 
fore the  plaintiff  may  declare  upon  a  devenerunt  ad  manus  gevxtraily,  or 
specially  per  inventionem,  (though  the  defendant  came  to  the  goods  by 
delivery,)  or  that  the  defendant  fraudulently  at  cards  won  money  (of  the 
plaintiff)  from  the  wife  of  the  plaintiff;  and  this  being  but  inducement, 
n/eednot  be  proved ;  but  it  is  sufficient  to  prove  property  in  himself,  pos* 


(a)  So  for  400'  pieces  or  ends  of  So  for  the  title  deeds  of  an  estate, 
boards.     Knight  v.  Barken,  2  R-aym.  Yea  v.  Field,  2  T.  Rep.  708. 
1219.  So  for  the  exemplification  of  let- 
So  for  a  piece  of  tepee.     Radlty  ters  patent.    Jones  v.  Wincktcorth, 
V.  Rudge,  2  Stra.  738.  Hard.  1 1 1. 

So  tor  a  dog,  which  cannot  be  de-  So   for  money  (though    formerly 

taiiied  for  his  keep.  Binsteadv.  Buck,  doubted)  because  damages   only  are 

2.111a.  1117.     I't   vide  Nic/tolsun  v.  to  be  recovered.  Anon.  1  Stra.  142. 
Chaptnan,  2  li.  Bla.  256.  So  for  old  iron  generally,  but  thi»- 

So   for  whelps,  where  a  man  has  is  good  only  after  verdict.    Talbot  v. 

a  property  in  the  bitch.  Chamlrersv.  Spear,.  Willes,  70. 
Wark/iouae,  3  Sa\k.  140.  So  for  a  suit  of  child-bed  linen*. 

So  for  a  gelding  on  a  count  for  a  and    a     muff,    good    after    verdict, 

horse.      G rarely  v.  Ford,   2  Raym.  Helr/ng  v.  Jenriivgs,  I  Raym.  133. 
1209^  So   for   a  parcel    of  pack-cloths. 

So  fttr  a  bond.    Arnold  v.  Jeffery-  AVrappers,  and  cords,  and  no  objcc- 

ion,  Salk.  654.  lion  to  the  uncertainty  of  the  word 

So  for  a  bill  of  exchange.  Lucas  "parcel"  after  judgment  by  default, 

T.  jF/fl5^nr«,  Salk.  130.  Boitomleyw  Harrison,   2  S'tru.  8O9. 

So     for  a  bank    bill    against    a  2  Kaym.  1529-      Vide  etiam  Hart' 

Ander,   but  not  against  his  assignee,  ford  v.  Jbnes,  sup.  S.  P. 
Anon.  1  Saik.  126'.  (bj  Reported  fully  in  3  Atk.  44. 

session 
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session  to  have  been  in  the  defendant,  and  a  conversion  by  him.-r-l  Danv, 

23.     Fuller  v.  Smith,  M.  8  W.3.   3  Salk.  S66.  (a} 

In 


S3  a 


(a)  In  trov«r  at  Nisi  Prius,  cor. 
Holt,  C.  J.  A  carpeiuer  sent  his  ser- 
vant to  work  for  hire  at  the  Queen's 
yard ;  having  been  there  sonie  time, 
he  refused  to  go  again,  on  this  the 
surveyor  kept  his  tools,  pretending 
an  usage  to  detain  tools  to  force 
■workmen  to  continue  t.ll  tlie  Queen's 
work  was  done.  A  demand  and  rt- 
fusal  being  proved  at  one  time,  and 
a  tender  and  refusal  after,  Hult,  C.J. 
said,  the  very  denial  of  goods  to  him 
who  ha,s.  a  right  to  dema,nd  them  is 
an  actual  conversion,  and  not  evi- 
dence of  it  only,  as  hath  been  holden. 
For  what  is  conversion  but  an  as- 
suming upon  oneself  the  property  and 
right  of  disposing  of  another's  goods, 
and  ho  that  takes  upon  himself  to 
detain  another's  goodswithout  cause, 
takes  uppn  himself  the  right  of  dis-r 
posing  of  them.  So  the  taking  and 
cajryjng  away  another's  goods  is  a- 
conversion.  So  if  one  come  into 
my  close,  and  take  my  horse,  and 
ride  hira,  it  is  a  conversion.  And 
here,  if  the  plaintiff  had  received 
them,  upon  tender,  the  action  would 
lay,  notwithstanding  upon  the  former 
conversion,  and  the  having  the  goods 
after,  would  go  only  in  mitigation  of 
damages;  {Baldxsin  v.  Cole,  6  Mod. 
212.)  ergo  a  temporary  conver- 
sion will  support  trover,  though  de- 
fendant do  not  claim  the  absolute 
property.  This  last  case  was  re- 
cognized by  Ellenborovgh,  C.  J.  in 
M^Combie  v.  Davies,  6"  East,  540, 
where  it  was  held,  that  taking  an  as- 
signment of  tobacco  in  the  king's 
warehouse,  by  way  of  pledge,  from 
a  broker  who  had  purchased  it  in  his 
own  name  Jbr  his  principal,  and  re- 
fusing to  deliver  it  to  the  principal 
after  notice  and  demand  by  him 
(none  other,  than  he  in  whose  name 
it  is  warehoused  being  ablp  tp  take 
}t)  is  a  conversion. 

But  where  defendant  took  plajn- 
tiffV  -boat  to  assist  him  in  a  state  of 
danger,  alid  the  boat  8unk,  this  js 


not  an  illegal    con  version.      Drake 
V.  Shorter,  4  Hsp.  N.  P.  C.  l65i. 

So  tor  taking  live  oxen  by  defends 
ant's  bailiff,  who  was  dead,  defendant 
insisted  that  plaintiii"  isihoulid  have 
brought  trespass,  and  not  trover  ys^d 
per  cur.  lie  might  bring  either. 
Pyishop  V.  Montagvc,  Cro,  Kliz.  824. 
Cro.  Jac.  oO>  S.  C. 

So  where  a  tenant  for  life  pawoe4 
plate,  it  was  held,  that  the  pawn^ 
broker  could  not  hold  it  against  the 
remainder-man,  though  he  haxl  no 
notice  of  the  pawner's  interest  in  it. 
Jioare  v.  Parker,  2'T.  Rep.  376". 

Yet  if  goods  be  obtained  from  ^, 
by  fraud,  and  pawned  to  B.  without, 
notice,  and  A.  prosecute  the  offen- 
der to  conviction,  and  get  possession 
of  his  goods,  B.  may  maintain  trover 
for  them.  Parker  v.  Patrick,  5  T.  R, 
175.  But  in  felony, where  the  owner's 
right  of  restitution  being  positively- 
given  by  21  /i.  8.  c  11.  trover  wiU 
not  lie.  liorwoodf  v.  Smith,  2  T.  R, 
7-50; 

Trover  against  a  pawnbroker  for 
goods  pledged  with  hjiii,  which  had, 
been  stolen.  It  appeared  that  the 
goods  in  question  were  stolen  front, 
the  house  of  the  plaintiff,  a4id  had, 
been  pawned  by,  a  wormian  named., 
Broun,  but  that  she  had  been  tried. 
for  the  felony  and  acquitted,  on  ac- 
count of  ti;e  absence  of  a  material 
witness.  Lord  Elleuborui/gk  held, 
that  the  action  well  lay.  Packer  v. 
Gillies,  2  C"arap.  336".  (n.)  Sed  vide 
Parker  v.  Patrick,  suj  lu. 

Trover  will  lie  dy  tiie  owner  of  a,. 
ship  aj;ainst  a  puichaser  from  tho 
master,  unless  the  v  .n<iee  can  shew 
urgent  necessity  lor  the  sale,  //rtj^- 
7iian  V.  Multoii,  5  ''>p.  N.  P.  C.  65. 

In  trover  lor  a,  bill  of  sale  of  one- 
fourth  part  of  a  ship,  the  plaintiflfr 
not  being  able  to  prove  a  demand 
and  a  refusal,  prior  to  the  com- 
mencement of  his  suit,  offend  to 
shew  that  defendant  had  actually 
sold  the  ship,  and  contended,  that 

thi$ 
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In  the  decJaration  the  conversion  was  laid  to  be  on  a  day  before  the 
trover;  wherefore  a  motion  was  made  in  arrest  of  judgment,  but  the  de- 
claration was  holden  to  be  good,  for  the  Postea  convertit  is  sufficient, 
and  the  viz.  is  void. — Tesmondv.  Johnson,  T.   16 17.  Cro.  Jac.  428. 

jis  to  the  properti/,  a  special  one  is  sufficient,  and  therefore  this  action 
may  be  brought  by  a  carrier  or  bailee  ;  or  by  a  finder,  for  that  will  enable 
him  to  keep  the  thing  against  all  but  the  rightful  owner. -"^JVilbraham  v. 
Snore,  H.  21  8c  22  Car.  2.  1  Mod.  31.  Armory  v.  Delamirie,  H. 
8  Geo.  1.  1  Str.  505. 

A  sheriflf  who  has  taken  goods  in  execution  may  bring  trover  for  them, 
if  they  were  taken  away  before  the  sale. — Wilhraham  v.  Snore,  H.  21 
&  22  Car.  2.  2  Saund.  47.  1  Lev.  182.  1  Vent.  52.  1  Mod.  80.  3 
Keb.  588.  (a) 

If  an  bouse  be  blown  down  and  a  stranger  take  away  the  timber,  the 
lessee  for  life  may  bring  trover ;  for  he  has  a  special  property  to  make 
use  of  the  same  (as  if  he  would  rebuild)  though  the  general  property 
be  in  the  reversioner. — Per  Pozvel,  J.  on  Midland  Circuit,  Salk.  MSS. 

A  lord  who  seizes  an  estray  or  wreck,  may,  before  the  year  and  day 
expired,  maintain  trover  against  a  stranger  ;  for  he  has  more  than  a  pos- 
session, viz.  a  possession  that  will  turn  into  a  property. — Sir  IVilliam 
Courtney  8  Case,  C.  B.  Salk.  MSS.  Pyev,  Pleydel,  Berks.  1750.  Per 
Clarke,  Bar.  S.  P. 


this  being  a  conversion  in  fact,  ren- 
dered itunncccssary  to  proveademand 
and  refusal.  And  Lord  Kevyon  said, 
that  as  the  action  was  for  the  bill  of 
sale,  and  not  for  the  ship  itself,  this 
was  no  conversion,  for  by  possibility 
it  might  happen,  that  one  person 
should -be  entitled  to  the  bill  of  sale, 
and  another  to  the  ship,  and  there- 
fore nonsuited  the  plaintiff'.  Lee  v. 
Wilkinson,  Sittings  after  Hilary,  30 
Geo.  3.  MS.  Ca. 

If  A.  indorse  a  bill  drawn  in  his 
favor,  and  accepted,  and  give  it  to 
J>.  to  negociate,  and  B.  give  it  to 
C.  who  delivers  it  to  D.  without  con- 
sideration, J.  may  maintain  trover 
against  D.  for  it,  though  it  be  two 
years  over  due.  Goggerlci/v.  Cvt/ibert, 
1Z  Bos.  and  Pull.  N.  11.  17O.  And  in 
trover  on  bills  of  exchange  the  ex- 
chequer chamber  allowed  interest 
from  the  date  of  the  linal  judgment 
on  all  such  bills  as  had  been  received 


before  judgment,  and  from  the  time 
of  the  receipt  on  all  such  as  had 
been  received  afterwards.  Atkins  v. 
Wheeler,  2  Bos.  and  Pull.  N.  R.  205. 

Trover  lies  not  for  goods  con- 
demned by  a  foreign  court  having 
competent  jurisdiction.  Hughes  v. 
Cornelius,  T.  Raym.  473.  Skin.  59. 
Sed  seats,  where  a  court  has  only  a 
limited  jurisdiction.  Fapillon  v.  Buck' 
ner,  Hardr.  478.  Terry  v.  Hunting-' 
don,  ibid.  480. 

See  further  as  to  what  amounts  to 
a  conversion  and  evidence  thereof,  post, 
p.  44  (a.)  n.  {b.) 

(a)  So  if  a  party  pay  money  to 
redeem  his  goods  from  a  wrongful 
distress  for  rent,  he  may  maintain 
trover  against  the  wrong-doer.  67/i;;- 
xvick  V.  Blanchard,  6  T.  R.  298.  but 
trover  lies  not  for  goods  irregularly 
sold  under  a  distress.  Wallace  v. 
King,  1  II.  Bla.  13. 


And 
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And  property  is  sufficient  without  possession  ;  therefore  on  the  trial  of 
an  ejectment  for  a  mine  it  was  holden,  that  a  recovery  in  trover  for  a 
parcel  of  lead  dug  out  of  the  mine  was  no  evidence  of  the  plaintiff's 
possession. — Lord  Cullens  Case,  at  Bar,  K.  B.  (a) 

In  trover  for  ten  load  of  timber,  the  case  was,  that  the  defendant  had 
b«en  tenant  to  the  plaintiff,  and  erected  a  barn  upon  the  premises,  and 
put  it  upon  pattens  and  blocks  of  timber  lying  upon  the  ground,  but  not 
fixed  in  or  to  the  ground ;  and  upon  proof  that  it  was  usual  in  that  country 
to  erect  barns  so,  in  order  to  carry  them  away  at  the  end  of  the  term,  a 
verdict  was  given  for  the  defendant.  {Culling  v.  Tuffnal,  Per  Trehy^ 
C  J.  at  Hereford,  1694.)  But  though  Lord  Chief  Justice  Trebi/  thought 
proper  in  this  case,  to  lake  advantage  of  the  custom  of  the  country,  yet 
I  apprehend  that  it  would  now  be  determined  in  favour  of  the  tenant 
without  any  difficulty  ;  for  of  late  years  many  things  are  allowed  to  be 
removed  by  tenants,  which  would  not  have  been  permitted  formerly ;  as 
marble  clnmnies,  ^c.  so  more  strongly  in  things  relative  to  trade,  as 
brewing  vessels,  coppers,  fire  engines,  cyder  mills,  S^c.  The  general 
rule  of  law  is,  that  whatever  is  fixed  to  tlie  freehold  becomes  part  of  it, 
and  cannot  be  moved ;  (b)  but  many  exceptions  have  been  admitted  of 
late  to  this  general  rule,  as  between  landlord  and  tenant,  or  between  te- 
nant for  life,  or  tail,  and  the  reversioner :  but  the  rule  still  holds  as  be- 
tween heir  and  executor. — Lord  Dudley  v.  Lord  Ward,  Mich.  1751.  ia 
Cane.  Amb.  113. 


asc 


[34] 


(a)  Sed  quare,  whether  this  case 
proves  move  than  this,  that  property 
in  lead  is  no  evidence  of  the  posses- 
sion of  a  mine.  Plaintiff  in  the  ac- 
tion of  trover  might  have  bought  the 
lead.  Et  vide  post,  p.  102.  casit.  Lord 
Cullen  V.  Rich, 

{If)  A  tenant  however  may  remove 
utensils  set  up  in  relation  to  trade. 
Fooh's  Case,  Salk.  S^S.  Also  or- 
namental marble  chimney-pieces, 
pier-glasses,  hangings,  wainscots  (ixed 
only  by  screws  may  be  removed. 
Laxvton  v.  Lawton,  3  Atk.  13.  Vide 
Beck  v.  Rebote,  1  P.  W.  Si.  Ex 
parte  Quincey,  1  Atk.  477. 

Where  the  fixed  instrument^  en- 
gine, or  utensil,  was  an  accessary  to 
u  personalty  merely,  it  shall  itself 
be  considered  %%  a  personalty.    Lcw- 


ton  v.Latuton,  sup.  Lord  Dudley  v. 
Lord  Ward,  Amb.  113.  sup.  and 
Laxvton  v.  Salmon,  1  11.  Bla.259.  (n.) 
buildings  for  the  purposes  of  trade 
may  be  removed.  Penton  v.  Robart, 
2  East,  88.  Sic  Dean  v.  Allaley, 
3Ksp.  N.  P.C.  11. 

The  above  cases  and  principles 
were  recognized  by  Lord  Ellcnborough 
in  giving  the  judgment  of  the  court 
in  Elices  v.  Maw,  3  East,  50,  which 
was  a  cas-e  of  removal  by  a  tenant  of 
a  farm,  of  buildings  erected  for  mere 
agricultural  purposes,  and  necessary 
for  the  purpose  of  managingthe  farm, 
and  in  that  case  his  lordship  held, 
that  such  buildings  were  not  within 
the  description  of  buildings  set  up 
for  trade,  and  consequently  should 
not  be  removed. 


In 
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In  troviT  by  an  executor  against  an  heir,  Lei?,  C.  J.  held,  that  hangings, 
tapestry,  and  iron  backs  to  chiiunifes,  belonged  to  thfe  executor,  and  he 
recovered  accordingly.— //a /rpy  ▼.  Harvey ,  M.  14  Geo.  2.  £  Stra. 
1141. 

But  corn  growing  belongs  to  a  devisee  of  land  afid  lfi6t  to  the  exe- 
cutor. {Spencers  Case,  M.  20  Jac.  1.  Winch.  51.  Though  a  dtvisee  of 
goods,  stock,  and  moveables  shall  take  it  from  both.— Gsf  V.  Gbdsatvk^ 
Holt's  MS.  1 57.  [cited  in  6  East,  004.] 

If  thtre  be  trover  before  the  marriage  of  thfe  plaintiff^  and  a  cctn- 
▼ersi  ai  after,  the  baron  and  feme  itiay  join ;  for  though  thfe  conversion 
is  the  cause  oi  action,  and  therefore  the  husband  may  Sue  alohe,  yet 
the  inception  of  the  cause  of  action  ^as  in  the  vvife  by  the  tr6v6r.— • 
Blackburn  and  Ux'  v.  Graiies,  T.  26  Car.  2.  S  Lev.  107.  (a) 
'  If  a  bank  bill,  payable  to  A.  <St  bearer,  bfe  found  by  a  srtrange/,  who 

transfers  it  to  B.j  A.  may  maintain  trover  against  the  stratiger,  but  not 
against  B.  because  tl>e  course  of  trade  Creates  a  property  ill  hirn :  (h) 
but  as  to  the  stranger  who  had  no  title,  the  property  is  Still  conr^idered 
to  remaiain  A.  {Anon.  M.  10  VV.  3.  Salk.  196.  Rayrt*.  1S9.)  ifeut  if  thfc 
plaintift'  had  given  lottery  tickets  to  a  goldsmith  to  receive  riioney  for 
them,  and  the  goldsmith  having  likewise  received  ticltcts  of  flie  defend- 
ant, and  given  him  a  note  to  pay  him  so  many  tickets,  afterwards  had 
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(ff)  In  trespass  for  an  injury  done  to 
the  property  ota  wite  dum  sofa,  must 
fcc  brought  by  tFic  husband  and  wife, 
but  if  it  be  brought  by  the  wife 
alone,  defendant  must  plead  the  cO- 
verliire  in  abatement,  and  not  in 
bar.  Miliier  v.  Milncr,  3  T.  R.  6'27. 

{b)  Not  after  it  has  been  paid  away 
in  currency.  Per  Mansfield,  in  Miller 
V.  E.ace,  1  Burr.  458,  in  which  case 
Lord  Mansfidd  also  said,  it  was  im- 
possible thut  the  report  sup.  (jn  the 
text)  of  Ford  V.  Hopkins  can  be  a 
true  representation  of  what  Lord 
Holt  had  said  in  that  case,  and  that 
the  reporter  must  have  mistaken  his 
reasoning. 

Wheix;  a  note  comes  mala  fide,  into 
a  person's  hand,  it  is  in  the  nature  of 
specific  property,  and  if  its  i<Jentity 
can  be  traced  and  ascertained,  the 
party  has  a  right  to  recover.  Per 
Lord  Mansfield,  in  Cowp.  200. 

A  bank  note,  though  stolen,  be- 
comes the  property  of  him  who  gives 
valuable  consideration  for  it,  if  he 
lias  no  notice  or  knowledge  of  tHc 


robbery.  Miller  v.  Rate,  1  Biirr. 
452.  See  also  Lanton  v.  Weston, 
4  Esp,  N.  P.  C.  56".  as  to  discount- 
JHg  a  bill  lost.  Vide  Collins  v.  Mar- 
tin, 1  Hos.  and  Pull.  648. 

Trover  for  a  .£50  note,  which  the 
plaintiff  lost  in  the  streets,  and 
defendant  came  into  possession  of  it, 
and  (as  plaintiff  endeavoured  to 
prove)  without  having  given  a  bond 
Jide  Consideration  for  it.  Lord  Ellen' 
borovgh,  C.  J.  held,  that  there  wa8 
a  distinction  between  negotiable  in^ 
struments  and  common  chattels; 
that,  with  respect  to  the  former,  pos- 
session is  jirimd  facie  evidence  of  pro- 
perty, but  that  the  possessor  of  the 
latter  must  have  presumed  to  have 
become  so  by  having  given  a  valuable 
bond  Jidc  consideration,  and  that  the 
plaintiff  must  impeach  defendant's 
title  by  strong  evidence  Of  fraud  o# 
suspicion.  Plaintiff  therefore  not 
making  out  a  sufticicntly  suspicious 
case  was  non-suited.  King  v.  Mil* 
som,  2  Camp.  5. 

delivered 
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delivered  upon  his  note  the  plaintifF's  tickets  to  the  defendant,  this  wouM 
not  change  the  property. — Ford  v.  Hopkins,  H.  12  W.  S.  1  Salk. 
283.  (a) 

One  joint-tenant  or  tenant  in  common,  or  parcener,  cannot  bring  tro- 
ver against  liis  companion  for  a  thing  still  in  his  possession,  because  th« 
possession  of  one  is  the  possession  of  both ;  if  he  do,  it  is  good  evidence 
upon  not  guilty.  {Blackhanis  Ca.  H.  7  Ann.  1  Salk.  290.)  But  if  one 
tenant  in  common  destroy  the  thing  in  common,  the  other  may  bring  tro- 
ver; and  therefore  where  one  tenant  in  common  *of  a  ship  took  it  [  *35  1 
away,  and  sent  it  to  the  West  Indies,  where  it  was  lost  in  a  storm,  Lord 
King  left  it  to  the  jury,  whether  this  were  not  a  destruction  by  the  de- 
fendant; who  found  it  so  accordingly.  {Barnardiston  v.  Chapman  and 
Smith,  H.  1  Geo.  1.)  But  if  one  joint-tenant,  S^c.  bring  trover  agaiiwt  * 
stranger,  the  defendant  may  plead  it  in  abatement,  but  cannot  give  it  in 
evidence.  (Blackham's  Ca.  H.  7  Ann.  1  Salk.  290.)  But  in  wich  case 
the  plaintiff  shall  recover  only  the  value  of  his  share. — Nelthorpe  v.  Dor' 
ringtou,  M.  26  Car.  2.  2  Lev.  1  \3.(b) 

If  a  lease  be  made  to  J.  and  B.  and  the  indenture  of  lease  be  de- 
Jivered  to  B.  who  dies,  by  which  the  whole  survives  to  ^.  he  may  bring 
trover  for  the  indenture,  for  the  possession  of  B.  was  his  possession. — . 
Jnon.  E.  16  Eliz.  2  Leon.  220. 

But  though  one  tenant  in  common  cannot  bring  trover  against  hi» 
companion,  yet  that  is  only  where  the  law  considers  the  possession  of 
one  to  be  the  possession  of  both ;  and  therefore  if  J.  be  tenant  in  fee  of 
one  fourth  part  of  an  estate,  and  B.  tenant  in  common  with  him  of  the 
other  three  parts,  for  a  term  of  years  without  impeachmcKt  of  waste  ;  if 
A'  cut  down  any  trees  and  B.  take  them  away,  ji.  uiay  maintain  trover : 
for  though  B.  being  dispunishable  of  waste  might  cut  down  what  trees 
he  would,  yet  trees  having  an  inheritable  property,  and  he  having  no  in- 
terest in  the  inheritance,  cannot  take  them  when  felled  by  him  who  has 


Ca)  In  trover  for  a  bond  the  plain-  cicty,  entrusted  with  the  custody  of 

tiff  inay  give  parol  evidence  of  it  ti»  a  box  containing  the  stock,  although; 

support   the    general  description   of  boinid  by  bond  to  kpep  it  safely,  caa- 

the   instrument   in   the  declaration,  not  maintain  trover  aguinst  anothef 

without  having  given  the  defendant  member,    and    a   third   person   who 

previous  notice  to  produce  it,  as  the  took  it  from  him,  for  all  the  mcm- 

oature  of  the  action  gives  sufficient  bers  of  the  society  have  a  general 

notice  to  the  defendant  of  the  subject  property  in  the  box  jointly,  and  the 

of  inquiry,    to   prepare   himself  to  5>pecialpropertyofthep!aiiuiff arising, 

produce  it  if  necessary  for  his   de-  from  the  custody  cannot  give  him  a 

fence.     How,  Executor  of  Nicholls,  right  in  this  action  against  a  general 

V.  Haliy  14  East,  27 4r.  proi)erty.    Holliday  v.  Cams^U  Sf  al\ 

(b)  A  member  of  aa  amicable  so-  1  T.  R.  6"58. 

the- 
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the  inheritance  ;  and  consequently  bis  possession  being  tortious,  cannot 
be  said  to  be  the  possession  of  the  other. — Jpud  Exon.  per  Turtott,  J, 
Salfc.  MSS.  West  v.  Passmore,  Oct.    Str.  4.  S.  C.  (a) 

l(  a  son,  having  a  general  authority  to  receive  and  pay  money  for  his 
father,  receive  money  due  on  a  bill  to  his  father,  and  give  a  receipt  for 
it,  as  money  had  to  his  father's  wife,  and  after  give  it  away,  the  father 
may  bring  trover  against  the  donee ;  for  his  son's  receipt  is  a  good  dis- 
charge of  the  debt,  and  therefore  his  possession  is  the  possession  of  the 
father ;  the  son  being  as  to  this  purpose  his  servant ;  and  the  son  may  in 
this  case  be  a  witness  (to  prove  the  delivery  to  the  defendant),  his  evi- 
dence being  corroborated  by  other  circumstances. — Anon.  1  Salk.  289. 

If  A.  be  indebted  to  C  and  B.  to  A.  and  it  is  agreed  between  them, 
that  B.  shall  deliver  goods  to  C.  in  satisfaction  of  ^.'s  debt;  if  B.  con- 
vert them  to  his  own  use,  C  may  maintain  trover  against  him  though  he 
never  had  possession,  for  by  the  agreement  the  right  was  in  him,  and  the 
conversion  a  wrong  to  him,  (Flewellinv.  RavCj  M.  8  Jac.  1.  1  Bulst. 
68  :)  (b)  but  if  A.  order  a  tradesman  to  send  him  goods  by  a  hoyman, 

and 


faj  Trover  cannot  be  maintained 
by  a  tenant  in  tail,  expectant  on  the 
determination  of  an  estate  for  life 
without  impeachment  of  waste,  for 
timber  which  grew  upon  and  was 
severed  from  the  estate,  after  which 
it  came  into  the  possession  of  de- 
fendant, for  the  moment  it  was  se- 
vered it  became  the  property  of  the 
lenantforlife.  Pyney.Dor,  lT.R.55. 

(b)  In  this  case  the  whole  court 
agreed  that  the  action  brought  by  C. 
the  plaintiff,  against  defendant,  being 
the  first  bailee,  for  not  bailing  the 
goods  unto  him  according  to  agree- 
ment, was  well  brought.  Vide  etiam 
Brand  v.Lisley,  Yclv.  l64,  where  it 
was  held  tha.t,  by  delivery  of  goods  to 
defendant  to  satisfy  plaintiff  £lOO, 
the  plaintiff  has  an  interest  and  pro- 
perty  in  the  goods. 

By  this  form  of  action  not  only  pro- 
perty  arising  under  consignments  may 
be  tried,  but  also  the  validity  of  sales 
of  merchandize,  whether  such  con- 
signments be  made  to  a  creditor,  a 
factor,  or  any  other;  therefore,  where 
there  were  several  bills  of  lading  of 
different  import,  and  differently  in- 
dorsed, it  was  held,  that  he  who  first 
gels  one  of  them  by  a  legal  title  from 


the  owner  or  shipper  has  a  right  to 
the  consignment  in  exclusion  o'  the 
rest.     Caldwell  v.  Ball,  1  T.  R.  205. 

A.  entrusted  B.  with  goods  to  sell 
in  India,  agreeing  to  take  back  what 
he  should  not  sell,  and  allowing  him 
all  he  could  get  beyond  a  certain 
price,  with  liberty  to  sell  them  if  he 
could  not  get  that  price.  B.  not  be- 
ing able  to  sell  the  goods,  left  them, 
on  his  departure  from  India,  with  an 
agent,  whom  he  directed  to  remit 
the  produce  to  himself  in  England, 
Held,  that  A.  could  not  maintain 
trover  against  B.  for  these  goods. 
Bromley  v.  Corwell,  2  Bos.  and  Pull. 
438. 

In  the  case  of  an  indorsement  to 
a  factor,  though  the  authority  be 
ever  so  general,  and  the  factorship  be 
not  disclosed,  the  owner,  as  between 
him  and  the  factor,  has  a  lien  till 
the  delivery  of  the  goods  for  sale,  but 
if  they  are  sold  by  the  factor  at  sea, 
such  sale  shall  bind  the  owner;  sind 
if  the  factor  to  whom  the  bill  of 
lading  is  indorsed  generally,  (though 
in  truth  to  him  as  factor  only)  in- 
dorses it  over  as  his  own  property, 
such  an  indorsement  shall  be  good* 
if  for  a  good  cuosideratioa  «fid  with- 
out 
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and  tlie  tradesman  send  the  goods  by  a  porter  to  the  house  where  the 

lioyman  resides  -svhen  in  town,  *and  the  porter  not  finding  him,  leave  ihe  [  *S6  J 

ooods  with  the  landlord,  A.  cannot  have  trover  against  the  landlord,  for 

the  property  never  vested  in  him,  but"  remained  in  the  tradesman,  {Colston 

V.  Woolastoii,  T.  1  Ann.  per  Holt,  C.  J.  at  Guildhall  ;)  but  if  the  person 

to  whom  the  goods  had  been  delivered  had  been  a  servant  to  the  hoyman, 

find  intrusted  by  him  to  receive  the  goods,  A.  might  maintain  trover ;  for 

by  such  delivery  the   property  would  have  vested  in  hiin  ;  and  therefore 

in  such  case  the  tradesman  could  not  bring  trover  against  the  hoyman : 

(Staples  V.  Jrdin,  2   IVIod.  309-     Lane  v.  Cotton,  Salk.    18.    S.    P.) 

But  if  J.  had  not  directed  the  tradesuian  to  deliver  the  goods   to  that 

particular  hoyman,  in  such  case  the  property  would  not  have  been  in  A» 

till  he  had  actually  received  the  goods ;  and  therefore  the  tradesman  might 

bring  trover  for  them  against  the  hoyman.  {Graves  v.  Child,  E.  2  Ann. 

per  Holt.    Salk.  MSS.)     Yet  it  has  been  holden,  that  if  ^  tradesman  ia 

London  send  goods  by  order,  to  a  tradesman  in  the  country,  by  a  carrier 


out  notice,  but  not  otherw  ise.  Wright 
V.  Campbell,  4  Burr.  2046. 

But  where  a  consignment  is  made 
to  another,  the  consignor  may  (if  he 
lias  any  suspicion)  stop  the  goods 
in  transitu  to  the  consignee.  Lick- 
barrow  v.  Mason,  2  T.  11.  6'3.  But 
this  can  only  be  done  whilst  the 
goods  arc  in  transitu,  for  when  once 
they  come  into  the  hands  of  the 
consignee,  the  property  is  changed. 
It  is  not  necessary,  however,  that 
the  stoppage  in  transitu  should  be 
made  by  the  consignor  himself,  or 
that  he  should  be  deprived  of  that 
right  by  the  consignee  in  person. 
Ellis  V.  Hunt.  Same  v.Daxrcs,  3  'TAX. 
464.  Neither  is  a  consignor's  right 
to  stop  goods  in  transitu  taken  away 
by  the  consignee's  having  in  part 
paid  for  the  goods.  Hodgson  v.  Loy, 
7  T.  11.  440. 

If  a  consignee,  to  whom  the  bill 
of  lading  is  indorsed  in  blank,  assign 
it  as  a  security  for  acceptances  given 
by  the  assignee,  not  amounting  to 
the  value  of  the  goods,  and  after- 
wards by  agreement  ihey  became  co- 
partners in  the  goods,  by  which 
agreement  it  appeared  that  the  con- 
signee had  not  paid  for  them,  the 
assignee  of  the  bill  of  lading  cannot 
maintain  trover  against  the  consignor 
if  he  stop  the  goods  in  transitu  upon 
the  insolvency  of  the  consignee.  Sa- 
lornons  v,  Nls:icn,  2  T.  R.  674. 


As  to  the  validitj/ of  sales,  it  has 
been  held,  that  if  a  factor  is  simply 
empowered  to  sell  goods  by  his  prin- 
cipal, and  the  goods  are  not  de- 
livered over,  the  principal  is  not 
thereby  precluded  from  selling  them 
himself.  Esp.  N.  P.  Dig.  53S.  Et 
vide  Alu-in  v.  Taylor,  Al.  93. 

A  factor,  having  only  a  power  to 
sell  goods  for  his  principal,  cannot 
pledge  them  for  his  own  debt.  Pat' 
tersonv.  Task,  2  Stra.  1178.  And 
in  case  of  such  a  pledge,  the  princi- 
pal may  recover  his  goods,  or  their 
value,  from  the  pawnee,  on  tender- 
ing the  factor  what  is  due  to  him, 
and  without  any  tender  to  the 
pawnee.  Dauhigny  v.  Duval,  5  T.  R. 
606". 

So  where  a  sheriff,  having  taken 
goods  in  execution,  was  discharged, 
from  his  oflice  befoi-e  a  sale  or  the 
Avrit  returned,  and  he  afterwards  sold 
them  under  a  tendit.expon.  it  was  held 
in  trover  brought  for  them  that  he 
was  authorized  to  have  sold  under 
the  ^fi.  fa.  even  though  out  of  office. 
Jyre  v.  Aden,  Cro.  Jac.  73.  Yelv. 
44. 

An^  a  sheriff,  who  has  taken  goods 
in  execution,  may  bring  trover  or  tres- 
pass for  them  if  they  are  taken  away 
before  the  sale.  Vide  Wilbraham  v. 
Snow,  2  Saund.  47,  together  with  the 
editor's  eiuborute  cote  tUereoD. 

not 
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not  named  or  appointed  by  the  country  trader ;  if  the  carrier  em- 
bezzle the  goods,  the  country  trader  must  stand  to  the  loss.  {Godfrey  v. 
Turzo,  T.  1733,  3  P.  W.  186.)  r«)  So  if  A.  order  the  goods  to  be 
transmitted  to  him  by  a  particular  carrier,  though  upon  condition  to 
return  them  again  if  he  dislike  them ;  yet  upon  delivery  to  the  carrier 
the  property  is  vested  in  A.  and  he  will  be  bound  to  pay  the  price 
to  the  tradesman;  and  consequently  the  tradesman  cannot  biing  tro- 
ver against  the  carrier ;  (h)  though  perhaps  if  it  were  to  come  out  in 
evidence,  that  the  carrier  had  kept  the  goods  in  town,  in  satisfaction 
of  a  debt  due  from  A.  to  him,  (and  that  without  the  consent  of  A.  who 
was  soon  after  to  run  off)  the  court  would  leave  it  to  the  jury,  and 
not  let  the  carrier  take  advantage  of  such  tortious  act ;  for  in  such  case 
there  is  reason  to  presume  the  carrier  did  not  accept  the  goods  for  A. 
never  having  had  any  intention  to  deliver  them  to  him  ;  and  if  so,  the 
properly  will  not  have  vested  in  A.  and  consequently  must  remain  in  the 
tradesman,  who  may  therefore  bring  the  action.  {Haynesv.  Wood,  per 
Herbert,  J.  Surry,  1686.)  The  defendant,  7th  April,  sent  goods  to 
A.  who  in  May  following  finding  himself  in  bad  circumstances,  re-de- 
livered the  goods  to  a  friend  of  the  defendant's,  and  sent  him  notice ; 
but  before  the  defendant  could  signify  his  consent  to  take  back  the  goods, 
A.  became  a  bankrupt,  and  in  an  action  of  trover  by  the  assignee,  the 


CaJ  If  the  consignor  of  goods  has 
paid  the  carriage,  he  may  bring  an 
action  against  the  carrier  for  losing 
thorn,  although  by  delivery  to  the 
carrier  the  property  might  vest  in  the 
consignee.  Davis  v,  James,  5  Burr. 
2680. 

Where  it  was  alleged  in  the  de- 
claration that  the  defendant  (a  car- 
rier) undertook  to  carry  the  goods 
for  hire  and  reward,  to  be  paid  by 
the  plaintiffs  (the  consignors),  and  it 
was  proved  at  the  trial  that  the  con- 
signee had  agreed  with  the  plaintiffs 
to  pay  the  carriage,  Buller,  J.  non- 
suited the  plaintiffs,  but  the  nonsuit 
was  afterwards  sctaside,  and  Buller,]. 
said,  that,  on  re-considering  the  ques- 
tion, he  found  he  had  been  mistaken 
in  a  point  of  law,  for  that  whatever 
might  be  the  contr.ict  between  the 
vendor  and  the  vendee,  the  agree- 
ment for  the  carriage  was  between 
the  carrier  and  vendor,  the  latter  of 
whom  was  by  law  liable.  Moore  v. 
Wilson,  1  T.  R.  650. 

(lij  So  if  a  vendee  order  goods  to 
be  sent  by  land  carriage,  and  there 


is  only  one  land  carrier,  it  is  the 
same  as  if  he  had  ordered  them  to 
be  sent  by  that  particular  carrier, 
and  he  must  stand  to  the  loss.  Vale 
V.  Bayle,  Cowp.  294. 

Defendant  ordered  goods  of  plain- 
tiff", a  tradesman  in  London,  to  be 
sent  by  the  first  tin  ship  to  Fal- 
viouth  ;  plaintiff  delivered  them  at  a 
wharf,  and  entered  them  to  go  by 
the  S.  which  was  the  first  ship  that 
was  to  sail.  The  wharfinger  did  not 
send  them  by  the  S.  but  by  the  next 
ship,  which  was  lost.  In  defence  to 
an  action  for  the  price,  defendant  of- 
fered to  prove  that  the  S.  lay  nine 
days  at  the  wharf  after  the  delivery, 
ready  to  take  goods  on  board,  but 
Lord  Kciiyon  held  this  to  be  a  suffi- 
cient delivery  according  to  the  order, 
so  as  to  charge  defendant,  and  he 
said  defendant  might  have  an  action 
against  the  wharfinger  for  negligence, 
which  he  conceived  the  plaintifi's 
could  not  maintain.  Twining  v,  FreC' 
man  ,Guildhall,  March  17^0,  MS. 
Ca. 

court 
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court  held,  there  being  a  precedent  consideration,  viz.  the  debt,  A.  could 
not  countermand  the  delivery,  but  the  property  revested  in  the  defendant 
till  disagreement,  and  the  contract  did  not  stand  open  till  agreement,  (a)—- 
Jtkins  V.  Berwick,  E.  5  Geo.  I.    1  Str.  l65.  (h) 

But  where  a  bankrupt,  on  the  7th  November,  indorsed  and  sent  a  [  37  ] 
promissory  note  for  ^fGOO  by  the  post  to  the  defendant,  to  whom  he  was 
indebted  to  a  larger  amount,  and  the  letter  was  carried  to  the  post-office 
that  morning ;  but  by  the  course  of  the  post  it  could  not  go  away  till  the 
next  day,  and  the  defendant  could  not  receive  it  till  the  10th,  at  which 
time  he  did  receive  it ;  and  an  act  of  bankruptcy  was  committed  on  the 
ftth,  and  it  was  found  by  the  jury  that  the  note  was  indorsed  and  sent  in 
contemplation  of  an  act  of  bankruptcy :  the  court  held  this  to  be  a 
fraudulent  preference  of  the  defendant  to  the  other  creditors  of  the  bank- 
rupt ;  for  that  as  the  note  was  not  found  to  have  been  indorst^d  in 
payment  of  any  particular  debt,  and  it  might  be  in  trust  for  the  bank- 
rupt, and  no  assent  was  given  by  the  defendant,  before  the  act  of  bank-? 
ruptcy  was  committed,  the  assignees  were  entitled  to  recover  it  from  the 
defendant.  But  it  was  there  said,  that  if  a  man  send  bills  of  exchange, 
or  consign  a  cargo  to  another  who  has  before  paid  the  value  for  them,  the 
sending  them  to  the  carrier  will  be  sufficient  to  prevent  the  assignees  from 
recovering  the  goods  or  bills  back,  in  case  of  an  intervening  act  of 
bankruptcy ;  though  the  person  to  whom  they  were  sent  did  not  know 
of  their  being  sent  at  that  time. — Alderson  and  another,  Assignees  of 
Laroche  and  another,  v.  Temphj  K,  B.  T.  8  Geo.  3.  4  Burr.  'H'ZSd* 
1  Black.  660.  (c; 

If 

(a)  Yt't  if  there  be  a  special  agree-  In  Suite  v.  Fidd,    both    parties    ex- 

ment  between  the  parties,  that  the  pres^ljf  agreed  to  rescind  the  contract 

consignor  was  to  pay  for  the  carriage  //^c/re  bankruptcy  ;  but  in  a   subse- 

of  the    goods,    the   action   may  be  queiit  case  this  was  not  done  by  the 

inaiiUainable  by  the  consignor.    Per  vendors,  who  attached  the  goods  for 

Le  Blanc,  J.      Vide   Vale  v.  Bayle,  a  debt,  yet  the   Sale  was  held  com- 

Cowp.  296.    Dat'w  v. /o?«es,  5  Burr.  plete,    and    the    property    changed. 

268O,  and  Moore  v. /Fj/iOrt,  1  T.  R.  Lord  Mansfield'^,    therefore,  nuist  be 

639.  the  right  construction,  for   the  ori- 

(bj  This  case  was  decided  on  the  ginal  consignees  did  not  signify  their 
ground,  that  both  consignor  and  con-  consent  to  take  back  the  goods  till 
signee  agreed  to  rescind  the  contract  after  bankrUj;rcy,  which  differs  this 
of  sale  ;  the  consignee  expressly,  and  case  from  Salte  v.  I'itld. 
the  consignor  impliedly,  as  it  was  for  (c)  Quaere,  Whether  the  dif. 
his  advantage.  Per  Buller,  J.  in  forence  between  this  and  the  la>t 
Salte  V.  Field,  5  T.  R.  214.  But  case  is  not  in  the  sending  in  content- 
Lord  Mansfield  had  treated  this  case  plation  of  bankruptcy,  the  first  be- 
as  a  refusal  of  consignee  to  take  the  ing  done  from  fear  ot  an  inability  to 
goods  on  account  of  his  situation,  discharge  the  debt,  and  the  latter 
and  he  said  the  judgment  was  right,  with  a  view  to  an  act  of  bank- 
but  that  the  reason  given  was  wrong,  ruptcy  ?      ' 

t  2                                     A  fraudulent 
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If  a  man  deliver  corn  to  his  servant  to  sell,  who  does  so  accordingly,  and 
converts  the  money  to  his  own  use,  the  master  may  bring  trover  against 
him  for  the  money,  {Anon.  M.  3  Jac.  1.  Noy.  12.  Idiggs  v.  Holiday, 
H,  43  Eliz.  Cro.  Eliz.  746.);  for  though  it  has  formerly  been  a  doubt, 
yet  it  seems  now  to  be  agreed,  that  trover  will  lie  for  money,  because 
damages  onlyare  to  be  recovered. — Isaac\.  C/arhe,  M.  12  Jac.  1.  1  Rol. 
Abr.  5.  pi.  1.  Jfion.  Salk.  239-  J?ion.  JlL-  5  Geo.  1.   1  Str.  ]A2.(a) 

In  trover  for  a  debenture,  the  plaintiff  must  exactly  prove  the  number 
of  the  debenture  as  laid  in  the  declaration,  and  die  exact  sum  to  a  far- 
thing, or  he  will  be  nonsuited.  (Per  Holt,  at  Guildhall,  1707.)  -But  he 
need  not  set  out  the  number  (a>\y  more  than  the  date  of  a  bond,  for 
which  trover  is  brought),  for  being  out  of  possession  he  may  not  know 
the  number,  and  if  he  should  mistake,  it  would  be  a  failure  of  his  suit. — 
Wilson  V.  Chambers,  T.  l633.    Cro.  Car.  262. 

In  order  to  prove  property,  where  the  action  is  brought  by  an  assignee 
tinder  a  commission  of  bankruptcy,  who  may  declare,  if  he  will,  ut  de 
honis  suis  propriis)  it  is  necessary  to  prove,  1.  The  bankrupt  a  trader 
within  the  statute.  2.  The  act  of  bankruptcy.  3.  That  the  commission 
was  regularly  granted.  4.  The  assignment  to  the  plaintiff.  5.  A  pro- 
perty in  the  bankrupt.  (Pepys  v.  Low,  E.  1  W.  &  M.  Carth.  e9-)(b)  It 

will 


A  fraudulent  sale  of  goods,  in  con- 
templation of  bankruptcy,  by  a  per- 
son to  one  of  his  creditors,  in  com- 
bination to  keep  up  the  vendor's  sink- 
ing credit,  in  order  to  prefer  that 
creditor  and  cheat  others,  is  void, 
and  docs  not  alter  the  property  of  the 
goods,  (though  it  may  not  be  an  act 
of  bankruptcy  in  itself.)  And  trover 
^vill  lie  for  such  goods  after  vendor 
has  become  a  bankrupt.  Therefore, 
"where  the  bankrupt  bought  goods 
iipjon  credit  from  several  tradesmen, 
who  did  not  suspect  his  circum- 
stances, and  sold  the  same  goods  to 
an  agent  employed  by  another  cre- 
ditor to  a  large  amount,  at  prime 
cost,  who  gave  his  notes  for  them 
payable  at  a  future  day,  which  notes 
■were  paid  in  by  the  creditor  employ- 
ing the  agent,  for  whose  use  also  the 
agent  sold  the  goods,  and  accounted 
for  the  profits  with  him  as  agent. 
This  was  held  to  be  a  fraud  upon  the 
other  creditors  of  bankrupt,  and  a 
cheat   by  covin  and    collusioa  be- 


tween him  and  that  creditor,  though 
in  itself  it  did  not  amount  to  an  act 
of  bankruptcy,  and  that  trover  lay 
by  assignees  for  goods.  Roberts'  As- 
signees v.  Roberts,  4  Burr.  2477. 

CaJ  The  case  in  Strange  is  this. 
In  trover  for  money  the  court  gave 
leave  to  bring  the  whole  money  de- 
clared for  into  court,  but  said,  they 
could  only  do  it  in  this  case,  and  not 
in  trover  for  goods  j  but  that  th« 
court  will,  under  particular  circum- 
stances, give  leave  to  bring  goods 
into  court  for  which  trover  is  brought. 
Vide  Fisher  v.  Prince,  3  Burr.  J36'3. 
Cooke  V.  Holgate,  Barnes,  281.  Rot/' 
den  V.  Batty,  ib.  284. 

CbJ  These  were  formerly  the  re- 
quisites to  enable  the  assignees  of  a 
bankrupt  to  maintain  trover  for  the 
recovery  of  his  property ;  but  now 
by  Stat.  49  Geo.  3.  c.  121.  s.  10,  it 
is  enacted,  that  in  any  action  brouglit 
by  or  against  any  assignee  of  a  bank- 
rupt, the  commission,  and  the  pro- 
ceedings uudcr  ike  same,  shall  be 
evidence 
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Mill  be  proper  therefore  to  consider  what  evidence  is  sufficient  to  prove 
these  several  things ;  and  for  that  purpose  I  will  set  down  the  words  of 
the  several  statutes  which  describe  what  persons  may  be  bankrupts,  and 
what  acts  will  make  them  so. — Rush  v.  Baker,  M.  8  Geo.  2.  2  Sir. 
095.)  CaJ 

J3y  13  Eiiz.  c.  7,  any  person  using  the  trade  of  merchandize,  by  way 
of  bargaining,  exchange,  rechange,  bartery,  chevisance,  *  or  otherwise,  [  *  38  J 
in  gross  or  by  retail,  or  seeking  his  trade  or  living  by  buying  and  selling, 
that  departs  the  realm,  or  begins  to  keep  house,  or  otherwise  absent 
himself,  or  suffers  himself  willingly  to  be  arrested  for  any  debt  not  due, 
or  suffers  himself  to  be  outlawed,  to  defraud  any  of  his  creditors,  shall 
be  deemed  a  bankrupt ;  (and  hy  \  Jac.  c.  15,)  or .  fraudulently  procures 
his  goods  to  be  attached  or  secreted,  or  makes  any  fraudulent  grant  of 
his  land  or  goods,  to  the  intent  that  his  creditors  may  he  defrauded  ;  (b) 
find  by  21  Jac.  1.  c.  19,  any  that  uses  the  trade  of  a  scrlvener,-receiving 
other  men's  money  into  his  trust  and  custody,  or  any  merchant  who  shall 
endeavour  to  compel  his  creditors  to  take  less  than  their  just  debt,  or 
gain  longer  time  than  was  given  upon  the  original  contract,  or  being  in- 
debted in  <£lOO,  or  more,  shall  not  payor  compound  for  the  samewidiia 
six  monlhs  after  due,  and  the  debtor  be  arrested  for  the  same,  or  within 
six  mondis  after  an  original  sued  out  and  notice  thereof,  or  being  arrested 
shall  lie  in  prison  two  months  cr  more  upon  that  or  any  other  arrest,  or 
being  arrested  for  o^lOO  or  more  of  just  debts  shall  escape  out  of  prison, 
or  procure  his  enlargement  by  putting  in  hired  bail.  And  by  the  said 
act  21  Jac.  1,  in  the  cases  of  arrest  and  lying  in  prison,  or  getting  forth 
by  hired  bail,  he  is  to  be  deemed  a  bankrupt  from  the  time  of  his  first 
^rrest. 

By  14  Car.  2.  c.  24,  the  having  money  in  the  East  India  Company  Cc^ 
will  not  make  a  trader;  and  in  the  5  Geo.  2.. c.  30,  by  which  bankers, 

evidence  of  the  petitioning  creditor's  sidcration,  by  one  partner  before  his 

debt,  and  of  the  tra<ling  and  bank-  own  bankruptcy,  after  a  secret  act  of 

ruptcy  of  tl)e  bankrupt,  unless  the  bankruptcy  committed    by  the  other 

other  party  in  the  action  shall   (if  a  partner.  Fox  ^  al'  v.  Hanbury,  Cow)). 

defendant)    before    the    time   of   his  445. 

pleadinjf  to  such  action,  and    (if  a  (b)  If  a  grant  be   made,  it   docs 

plaintiff)    before   issue  joined,    give  not  amount  to  an  act  of  bankruptcy, 

notice  in  writing  to  the  assignee  that  though   a  transaction,   if  manifestly 

he  intends  to  dispute   such  matters,  frauclulent,  on  the  eve  of  bankruptcy, 

or  any  of  them.  will  be  set  aside.   Martin  v.  Fewtress, 

(a)  The  assignees  under  a   joint  4  Burr.  2480. 
commission  of    bankruptcy  against  (c)  Nor  in  the  Bank  of  Englandy 

two  cannot   bring   trover  against  a  5o«M  v)'(?a  Company,  or  any  other  so- 

consignee  of  goods  consigned  to  him  ciety, 
bond  jidc,  and  for  a  valuable  con- 

Ibrokers, 
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brokers,  and  factors,  are  made  liable  to  be  bankrupts,  there  is  a  proviso 
that  it  shall  not  extend  to  any  farmer,  grazier,  or  drover. 

By  5  Geo.  2.  c.  30.  s.  24,  if  any  bankrupt  shall,  after  the  issuing  of 
a  commission  against  him  pay  the  person  who  sued  out  the  same,  his 
debt,  or  give  or  deliver  to  such  person  goods  or  any  other  satisfaction  or 
security  for  his  debt,  whereby  the  person  suing  out  the  commission  shall 
privately  receive  more  in  respect  of  his  debt  than  the  other  creditors, 
such  payment,  &;c.  shall  be  such  an  act  of  bankruptcy  whereby,  on  good 
proof  thereof,  such  commission  shall  be  superseded,  and  another  com- 
mission shall  be  awarded  to  any  creditor  petitioning,  and  the  person 
taking  or  receiving  such  goods  or  Other  satisfaction  shall  lose  his  debt  and 
all  that  he  has  received. — Vide  Fernon  et  aV  v.  Haukei/  et  al\  Guildhall, 
l6th  July,  1787.  2T.  R.  US.  (a) 

As  to  the  constructions  on  the  aforesaid  statutes,  it  has  been  held  that 
a  man  cannot  be  a  bankrupt  in  respect  to  debts  contracted  during  his 
infancy,  though  the  act  of  bankruptcy  were  committed  after  he  was  of 
age.— J^.  V.  Cole,  M.  10  W.  3.  12  Mod.  243. 

A.  being  arrested,  puts  in  bail,  afterwards  he  surrenders  in  discharge 
t  *  39  ]    of  his  bail,  and  is  above  two  months  in  prison ;  he  *  is  a  bankrupt  only 


(a)  It  was  said  by  Lord  Camden, 
in  Port  V.  Tvrto?i,  2  Wils.  171,  and 
repeated  by  Lord  Loughborough,  in 
jParkcr  v.  JFdls,  I  Cooke's  B.  L.  44. 
that  a  trader  gains  an  extensive  credit 
upon  an  uncertain  and  invisible  ca- 
pital, that  credit  will  be  in  propor- 
tion, to  the  extent  of  his  dealings, 
and  can  be  measured  by  nothing 
else  ;  his  real  means  are  not  visible, 
and,  from  the  very  nature  of  his 
trade,  he  is  liable  to  unforeseen  losses, 
by  the  failure  of  those  p*ersons  to 
whom  he  is  obliged  to  give  credit,  and 
with  whose  credit  his  is  interwoven. 
In  his  behalf,  the  law,  in  the  statutes 
of  bankrupt,  relieves  him,  in  conse- 
quence of  his  large  engagements, on  a 
fair  distribution  of  what  he  has  ;  and 
in  behalf  of  his  creditors,  they  are 
permitted  to  have  an  immediate  exe- 
cution in  ihe  first  instance,  and  force 
him  to  produce  his  accounts,  and 
then  make  ai\  equal  distribution  of 
his  effects.  But  those  persons  whose 
principal  business  is  not  bnying  and 
selling,  but  merely  bringing  to  mar- 
ket the  produce  of  the  lands,  are  in 
a  different  situation  f^om  the  trader; 


their  capital  is  open — it  is  perma- 
nent— it  is  limited — and  their  deal- 
ings are  necessarily  confined.  Their 
credit  rests  upon  their  own  endea- 
vours and  industry,  and  can  rarely 
be  involved  with  the  credit  of  other 
persons.  The  working  tailor  only  pur- 
chases instruments  and  necessaries, 
to  carry  on  his  work- — the  merchant 
tailor  buys  and  sells  cloth  ;  the  one 
is  a  labourer,  and  not  liable  to  bank- 
ruptcy— the  other  introduces  all 
those  consequences  of  extensive  cre- 
dit and  connections  with  other  per- 
sons. 

The  mode  of  enjoying  the  profits 
of  a  real  estate  will  not  make  a  man 
a  bankrupt,  and  this  must  be  left 
for  the  decision  of  the  jury.  Diet, 
per  Buller,  J.  m  Ex  parte  Harris, 
MS.  Ca.  and  confirmed  by  Lord 
Mansfield. 

But  buying  and  selling  under 
particular  restraints,  and  for  particu' 
lar  purposes,  is  not  a  trading  within 
the  statute,  as  a  schoolmaster  buying 
books  for  the  use  of  his  scholars.  .Ex 
parte  IValker,  Co.  B.  L.  62. 

from 
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from  the  time  of  his  surrender,  not  from  the  time  of  his  arrest. — Tribe  v. 
Webber,  H.  17  Geo.  2.  Willes,  464.  Bird  v.  Sedgwick,  1  Salk.  109-  S.P. 

But  where  sham  bail  is  put  in  before  a  judge,  as  a  means  to  get  the 
defendant  turned  over  to  the  prison  of  the  court,  and  he  is  accordingly 
immediately  surrendered  and  sent  there,  the  imprisonment  is  to  be 
computed  from  the  arrest. — Rose  v.  Green,  H.  31  Geo.  2.  B.  R.  1  Burr. 
437.  '     . 

A  shoemaker  may  be  a  bankrupt,  for  he  lives  by  buying  and  selling 
leather ;  but  an  innkeeper  as  such  cannot,  for  though  he  buy  provi- 
sion, yet  he  does  not  properly  sell  it,  for  the  attendance  of  his  servants, 
furniture  of  his  house,  Sfc.  are  to  be  considered. — Crump  v.  Barne,  E. 
1627.  Cro.  Car.  31.  Nezcton  v.  Trigg,  3  W.  HI.   3  Lev.  309.  (a) 

So  it  has  been  holden  that  a  victualler,  as  such,  cannot  be  a  bankrupt. — 
Saunderson  v.  Roles,  K.  B.    E.  7  Geo.  3.    4  Burr.  2068. 

One  who  buys  cattle  at  one  fair,  keeps  them  three  or  four  days  on  his 
own  ground,  and  then  drives  them  to  another  fair  to  sell,  is  a  drover 
within  the  meaning  of  o  Geo.  2.  aforesaid. — 31ills  v.  Hughes,  M.  19  Geo. 2. 
C.B. 

In  the  case  of  Woodier,  a  mercer  on  Ludgafe-hill,  against  whom  his 
going  beyond  sea  being  given  in  evidence,  it  was  insisted  that  shewing 
quo  animo  it  was  done,  {xit.  on  account  of  having  killed  his  wife)  it 
could  not  be  construed  an  act  of  bankruptcy ;  but  it  appearing  his  cre- 
ditors were  thereby  in  fact  prevented  from  recovering  their  debts.  Reeves, 
C.  J.  held  it  was:  but  if  that  fact  had  not  come  out,  it  would  have  been 
otherwise. — Woodier  s  Ca.  cited  in  De  Golls  v.  Ward,  H.  12  Geo.  2. 
Forr.  243. 

If  ^.  commit  a  plain  act  of  bankruptcy,  as  keeping  house,  <§"c.  though 
he  after  go  abroad  and  be  a  great  dealer,  yet  that  will  not  purge  it.  But 
if  the  act  were  doubtful,  the  going  abroad  and  dealing  will  be  an  evidence 
to  explain  the  intent  of  the  first  act ;  for  if  it  were  not  to  defraud  cre- 
ditors, and  keep  out  of  the  way,  it  will  not  be  an  act  of  bankruptcy. 
Also,  if  after  a  plain  act,  he  pay  off  or  compound  with  all  his  creditors, 
he  is   become  a  new  man. — Hopkins  v.  Ellis,    T.  3  Ann.    1  Salk. 

110.C6; 

To 

(a)  But  if,  where  an  innkeeper  or  (b)  In  all  these  cases  it  is  a  ques- 
victuallcr  sells  to  any  person  that  ti-on  to  be  left  to  the  jury,  whether 
applies,  the  commodity  in  which  he  the  person  buys  and  sells  with  a  view 
professes  to  deal,  and  it  is  not  sold  to  make  a  protit  by  it.  In  this  case 
as  a  favour  to  particular  persons,  this  the  man  was  a  farmer;  but  it  ap- 
is a  dealing  within  the  bankrupt  peared  in  evidence  that  he  had  bought 
laws.  Patman  v.  Vaughan,  1  T.  Rep.  several  horses,  which  were  not  fit  to^ 
5/2.  be  used  in  the  farming  business,  and 

that 
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To  constitute  an  act  of  bankruptcy,  the  denial  of  the  party  mast  be 
with  an  intent  to  delay  creditors ;  therefore  being  denied  \n hen  sitk  in 
bed,  or  engaged  in  company,  will  be  no  act  of  bankruptcy  ;  and  Lee,  C.  J, 
held  the  same,  where  the  denial  was  by  agreement  in  order  to  take  out  a 
commission.  {Field  v.  Bellami/,H.  13  Geo.  Q.)(ri)  But  in  Bramley  v, 
Mmidee,  at  Guildhall,  2dJu?je,  1756,  Mr.  Justice  jToA/e/- held  it  suffi- 
cient proof  of  an  act  of  bankruptcy  :  the  fact  proved  was,  that  the  party 
(in  consequence  of  an  agreement  made  at  a  meeting  of  the  creditors  two 
hours  before,  at  which  he  and  the  plaintiff  both  were)  w  as  denied  to  the 
[  *40  ]  plaintiff's  clerk,  who  was  sent  to  demand  money ;  *  tamen  (juare,  for  how 
can  such  a  denial  be  said  to  be  with  intent  to  delay  the  crtditoi  ? — Pro- 
bably the  defendant  himself  in  this  case  had  concerted  or  been  privy  to 
the  committing  the  act  of  bankruptcy ;  and  under  such  cncumstances  a 
denial  by  agreement  has  in  many  cases  been  holden  to  be  sufHcient  proof 
of  an  act  of  bankruptcy.  For  where  a  person  has  been  assisting  in  pro- 
curing such  act  of  bankruptcy  to  be  committed,  it  d  >es  not  afterwards 
lie  in  his  mouth,  nor  shall  he  be  permitted  to  say  it  was  fraudulent  or  in- 
effectual. But  such  act  of  bankruptcy  will  be  of  no  avail  against  per-t 
sons  who  were  not  privy  to  it. — Though  a  man,  w  ith  nitent  to  delay  his 
creditors,  order  himself  to  be  denied,  yet  unless  in  fact  he  be  denied  to 
a  creditor,  it  w  ill  be  no  act  of  bankruptcy ;  therefore  it  is  necessary  to 
prove  that  the  person  denied  was  a  creditor.— Jac/vwa;'  v.  Nightingalef 
£.  13  Geo.  2.  per  Lee,  at  Guildhall.  C^j 

Oa 


that  he  frequently  sold  tjiem  imme- 
diately for  a  guinea  profit.  Tlie 
court  refused  a  new  trial,  for  this 
evidence  v  as  uncontradicted  by  any 
other  on  the  part  of  the  svipposcci 
bankrupt,  Barthulomexo  v.  Sherxi'ood, 
1  T.  R.  673,  in  notis. 

(a)  The  bankrupt  in  this  case  de- 
nied himself  to  the  holder  of  a  bill  at 
nine  o'clock  in  the  morning,  but 
paid  the  bill  hcioxe  five xhc same  day; 
yet  this  was  held  an  act  of  bank- 
ruptcy, although  it  is  the  custom  to 
give  the  payer  the  whole  day  to  pay 
the  bill ;  and  the  holder  is  not  guilty 
of  laclrcs,  so  as  to  discharge  the  in- 
dorscr  by  waiting  the  whole  of  the 
day  the  bill  becomes  due.  Colkett 
V,  Freeman,  2  T.  R.  59. 

(bj  The  supposed  bankrupt  being 
in  insolvent  circumstances,  and  in 
.expectation  of  bills  being  sent  for 


him  to  pay,  which  were  then  due, 
was  advised  by  his  friends  to  keep 
out  of  the  way  of  his  creditors,  and 
accordingly  he  gave  his  clerk  orders 
to  deny  him  to  i  ver>  body,  lie  went 
up  stairs  with  his  account  book, 
where  he  remained  several  days,  and 
was  denied  to  several  persons,  but  it 
did  not  appear  that  they  were  crc-< 
ditors.  On  the  7th  of  Jvne  one 
Rider,  a  creditor  of  the  bankrupt  to 
the  amount  of  ^-'l^O,  e'l  two  bills  of 
exchange,  called  at  the  bankrupt's 
house  respecting  other  matters,  but 
he  did  not  ask  for  the  bankrupt,  vn- 
derstandivg  he  whs  from  home ;  he 
continued  in  jhe  house  about  half 
an  hour,  v^ith  the  knoycledge  of  the 
bankrupt,  and  in  the  course  of  con- 
vcr!>ation  with  the  clerk,  he  asked  if 
the  bankrupt's  wife  could  not  let  him 
have  part  of  his  demand,    but  this 

w«sk 
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On  the  28th  of  November,  Hall  rode  out  of  town,  and  returned  m 
the  evening,  before  which  a  bailiff  had  been  at  his  shop  to  arrest  him  :  the 
next  morning  he  sent  for  the  bailiff,  and  told  him  he  went  out  in  oi der  to 
get  the  term  of  the  plaintiff,  and  now  the  return  of  the  writ  w;is  out,  if 
they  would  take  out  a  new  writ  he  would  give  bail,  which  was  done  ac- 
cordingly ;  and  this  was  held  to  be  an  act  of  bankruptcy  within  1  Jac.  1. 
c,  \5.—Mo.ylin  v.  Eylve,  T.  2  Geo.  II.   2  Str.  8O9. 

In  an  action  of  trover  against  a  sheriff,  who  had  levied  an  execution      | 
on  the  bankrupt's  goods,  to  prove  an  act  of  bankruptcy  prior  to  the  exe-       \ 
cution,  the  plaintiffs  relied  on  an  assignment  made  by  the  bankrupt  of  all 
his  effects  to  two  of  his  creditors,  in  trust  for  themselves,  and  the  rest,  ia         "*"    "^ 
consequence  of  a  proposition  made  by  the  bankrupt  at  a  meeting  of  his        ] 
creditors,  and  accepted  by  all  that  were  present.     Per  "Lov A  Mansfield,       \ 
this  deed  is  a  fraud  on  the  bankrupt  laws,  and  is  an  act  of  bankruptcy, 
unless  every  creditor  concurred.     And  as  every  creditor  did  not  concur  in 
it,  (for  the  plaintiff  in  the  execution  Mas  adverse)  the  present  plaintiff 
had  a  verdict. — Kettle  et  al\  Assignees  of  Ewing,  v.  Hammond,  Westf 
fninster  Sittings,  after  Hil.  7  Geo.  3. 

A  man  cannot  be  an  evidence  to  prove  an  act  of  bankruptcy  com* 
mltted  by  himself ;  but  his  confession  to  a  third  person  that  he  had  gone 
out  of  the  way  to  avoid  being  arrested,  is  evidence.  So  a  verdict  upou 
an  issue  directed  out  of  chancery,  to  which  only  one  of  the  defendants 
was  party,  may  be  read  against  all  the  defendants,  to  prove  the  time  of 
the  act  of  bankruptcy. — Ellens  v.  Gold,  H.  8  Geo.  2.  per  Hardwicke, 
C.J.  Lowfield  y.  Bencroft,  per  Ray  m.  C.J.  Guildhall,  1732.   2  Str. 

yjo. 

A  man's  giving  money  for  notice  when  a  writ  should  come  into  the 
sheriff's  office  against  him  is  no  proof  of  an  act  of  bankruptcy,  for  he 
jnay  do  it  to  prevent  his  credit  being  blown. — Croxton  v.  Hodges,  per 
Furtescue,  J.   Hereford,  4  Geo.  2. 

Proof  of  the  commission  ought  to  be  by  shewing  it  under  seal,  and     [  41  "] 
the  petition  to  the  chancellor  on  which  it  was  granted,  and  the  debt  of 
jhe  petitioning  creditors,  which  (by  H  Geo.  2.)  if  one,   must  amount  to 
J^lOO,  if  two,  to  £l50,  if  three  or  more,  to  ^200.     It  must  also  be  a 
Jegal  debt;  therefore  the  assignee  of   a  bond  cannot  be  a  petitionin"- 


was  refused.    PerKaii/on,  C  ].  "On  "  Lordship  said  he  would  not  pre- 

*'  trials  of  this  kind,  ihe  question  has  "  suine  to  say  whether  this  construc- 

**  always  been  asked,  whether  or  not  "  tion  should  have  been  put  on  it  at 

"  the  debtor  was  denied  to  n  creditor,  "  first,  but  that  construction  having 

"  which  shews  in  what  light  the  sta-  **  once  obtained,  he  was  afraid  now 

**  tute  has    been    considered.     His  "  to  disturb  it."    MS.  Ca. 


creditor, 
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creditor,  (Medlicott's  Case,  in  Chancery,  E.  4  Geo.  II.  2  Stra.  399.)  and 
it  must  be  due  at  the  time  of  the  act  of  bankruptcy  committed,  {Toms 
et  al.  V.  Mytton,  H.  13  Geo.  I.  2  Stra.  744.)  but  though  of  above 
six  years  standing,  it  will  be  good. — Swayne  8^  al.  v.  WaUenger,  H. 
33  Geo.  I.  2  Stra.  746.  Crisp  v.  Ferrit,  £.  17  Geo,  2.  C.  B.  Willes, 
467. 

J^.  B.  A  joint  creditor  may  sue  out  a  separate  commission. 

The  assignment  is  to  be  proved  by  producing  the  deed,  and  proving 
the  execution  of  it  by  the  commissioners. 

Till  assignment,  the  property  is  not  out  of  the  bankrupt ;  but  the  as- 
signment vests  the  property  in  the  assignees  from  the  time  of  bank- 
ruptcy;  (Paine  v.  Teap,  H,  2  W.  3.  Salk.  108.)  and  therefore  if  a  per- 
son sue  out  execution  against  a  bankrupt,  and  the  sheriff  seize  his  goods, 
and  sell  them,  and  give  the  money  to  the  person  suing  out  the  execu- 
tion, the  assignees  may  bring  trover  against  the  sheriff  (or  the  person 
suing  out  the  execution,  if  he  can  be  proved  a  party  to  the  conversion, 
by  giving  bond  to  secure  the  sheriflF,  and  so  making  it  his  own  act ;)  and 
there  is  no  occasion  for  an  actual  demand,  because  the  property  being 
vested  in  the  assignees  from  the  time  of  the  bankruptcy,  the  execution 
was  tortious.  (i^MsA  v.  Ba/cer,  M.  8  Geo.  2.  K.  B.  2  Stra.  995.)  If 
therefore  a  sheriff  levy  goods  on  a  Ji.  fa.  after  an  act  of  bankruptcy 
committed,  but  before  a  commission  sued  out,  he  ought  not  to  sell  the 
goods  after  the  commission,  for  if  he  do,  he  will  make  himself  liable  | 
in  trover.  (Cowper  v.  Chitty  8^'  al.  E.  32  Geo.  2.  K.  B.  1  Burr.  20. 
1  Bla.  65.)  (a)  Where  the  case  appeared  to  be,  that  the  defendant 
took  the  goods  by  virtue  of  a  Ji.  fa.  directed  to  him  as  bailiff  after  an 
act  of  bankruptcy,  but  before  a  commission  sued  out  ,•  on  a  special  ver- 
dict he  had  judgment,  for  being  an  officer  he  was  obliged  to  execute 
the  writ.  {Bailey  v.  Banning,  T.  17  Car.  2.  1  Lev.  174.)  (b)  Note, 
the  single  question  referred  by  the  special  verdict  was,  whether  the  tak- 
ing were  lawful  ?  and  it  was  upon  that  the  court  determined  :  A  bailiff, 
as  soon  as  he  has  taken  the  goods,  is  functus  officio,  and  therefore  if  he 


Ca)  On  the  contrary,   he  should  C^J  ■'^ncl  accordingly  it  has  been 

return  Jiulla  bona,  for  the  sale  would  adjudged,   that  trespass  does  not  lie 

make  him  answerable.     The  seizure  against    the    sheriff    in    such    case, 

(though  the  goods  were  the  property  though  trover  does ;    for    the   sale, 

of  the  assignee  at  the  time)  may  be  after  issuing  the  commission,  is  in- 

lawfully  excused,    neither    will   the  deed    a    conversion,     but    does   not 

subsequent   sale  make  him   a  tres-  make    the    sheriff    a    trespasser  qb 

passer  ab  initio.     So   that  trover  is  initio. 


the  only  action.     Smith  v.  Mills,    1 
T.  R.  475. 


were 
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were  justified  at  the  time  of  taking,  a  subsequent  commission  ouglit  not 
to  affect  him.  (a) 

A.  was  arrested  and  lay  in  gaol  for  two  months,  in  which  time  his 
goods  were  taken  in  execution  on  a  Ji.  fa.  then  a  commission  of  bank- 
ruj)tcy  issued,  and  A.  was  declared  a  bankrupt  from  the  first  arrest. 
Afterwards  the  sheriff  returned  tiu/la*boua;  this  is  a  good  return. —  j]  *42  J 
The  Ji.  fa.  was  returnable  the  26th  June :  the  commission  issued  the 
dtli  July :  The  return  was  in  fact  made  the  5lh  November,  and  the  court 
said,  they  would  take  it  as  made  at  the  time  when  in  fact  it  was  made, 
and  not  as  made  at  the  day  of  the  return  of  the  writ. — Coppingdale  v, 
Bridgen  ^  al.  B.  R.  T.  32  &  33  Geo.  II.    2  Burr.  814. 

A.  living  in  Ireland,  employed  B.  in  London,,  to  sell  goods  for  him. 
J?,  sold  them  to  J.  S.  {A.  not  knowing  to  whom  they  were  sold,  and 
J.  S.  not  knowing  whose  property  they  were)  B.  became  a  bankrupt, 
and  J.  S.  paid  the  money  to  his  assignees.  A.  shall  recover  it  from 
them.  It  was  agreed  that  a  payment  by  J.  S.  to  B.  was  a  discharge 
for  him  against  the  principal  A.  yet  the  debt  was  not  in  law  to  B.  but 
to  the  person  whose  goods  were  sold,  and  therefore  was  not  assigned  to 
the  defendants  under  the  general  assignment  of  all  their  debts,  but  re- 
mained due  to  A.  as  it  was  before ;  and  it  being  paid  to  the  defendant, 
who  had  no  right  to  it,  but  under  a  mistake,  that  payment  must  be  un- 
derstood in  law  to  be  for  the  use  of  him  to  whom  it  was  due. — Garrat 
V.  Cullum,  E.  ]  709. 

A.  became  a  bankrupt  after  his  goods  were  extended  on  a  statute, 
and  before  the  liberate ;  and  in  trover  by  the  assignees  against  the  de- 
fendant, who  had  got  possession  by  virtue  of  the  liberate,  the  court  held 
the  property  was  divested  out  of  the  bankrupt  by  the  extent,  and  con- 
sequently that  the  goods  were  not  assignable. — Audley  v.  Halseij,  H. 
1629.  Cro.  Car.  148. 

And  note,  The  act  of  bankruptcy  is  the  same  thing  in  the  case  of 
common  creditors,  as  the  assignment  is  in  the  case  of  the  king.  The 
king  is  bound  by  an  actual  assignment,  because  the  property  is  thei^ 
absolutely  transferred  to  a  third  person :  but  relations,  which  are  but 
fictions  of  law,  cannot  bind  the  crown. — Brassey  v.  Dawson,  T, 
7  Geo.  II.   1  Str.  982. 

And  note,  that  the  19th  Geo.  2.  c.  32.  reciting  that  persons  frequently 
commit  secret  acts  of  bankruptcy  unknown  to  their  creditors,  and  after 


Ca j  The  sheriff  is  not  a  trespasser  goods,   and  then  trover  is  maintain- 
by  taking   the    goods   in   execution,  able  against  him,   or  his  vendee,   or 
atter   the   act  of    bankruptcy,    and  the  plaintiff  in  the  original  action, 
betore  the  commission  issued.     But  i/iVc/im  v. Cflwpk//,  2  Bla.  82i).     ^^ yj     .,^ 
by  selling,  the  sheriff  converts  the  ^^^^^ ^jil/lik..yr:.^^  ^-^  /*{^- 
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appear  publicly  and  carry  on  their  trade,  and  that  permitting  such  secret 
acts  of  bankruptcy  to  avoid  payments  bona  Jide  made  is  a  discourage- 
ment to  trade,  enacts  that  no  person  who  is  bond  Jide  a  creditor  of  any 
bankrupt  for  goods  sold,  or  for  any  bill  of  exchange  drawn,  negociated, 
or  accepted  by  him,  shall  be  liable  to  refund  to  the  assignees  any  money, 
which  before  the  suing  forth  the  commission  was  bond  fide,  in  the  usual 
or  ordinary  course  of  trade  and  dealing,  received  by  such  person  of  such 
bankrupt  before  such  time  as  he  shall  have  notice  that  he  is  become  a 
bankrupt,  or  that  he  is  in  insolvent  circumstances. 
I          As  to  the  proof  of  property ;  by  2 1  Jac.  1.  c.  19-  5. 1 1 .  if  any  person  be- 
I      coming  a  bankrupt  have  in  his  possession,  (order  and  disposition)  by  the 
!     consent  of  the  owner,  goods  of  ai)other  man,  and  shall  be  reputed  owner 
of  such  goods,  (a)  and  shall  take  upon  him  the  sale,  alteration,  or  dis- 
I     posal  of  them,  the  commissioners  of  bankrupts  shall  have  power  to  sell 
such  goods  for  the  benefit  of  creditors. 

This  does  not  extend  to  goods  which  a  factor  has  in  his  possession, 
r*43  1  ^"^  offers  to  sell  for  another  man :  therefore  in  trover  *for  a  parcel  of 
diamonds  against  the  assignee  of  Levi,  a  bankrupt,  to  whom  before  his 
bankruptcy  the  plaintiff  had  delivered  the  diamonds  to  sell ;  upon  a  case 
made,  the  court  of  K.  B.  were  of  opinion,  that  the  general  words  of 
the  clause  ought  to  be  explained  by  the  preamble,  and  that  these  jewels 
being  originally  the  plaintiff's,  aqd  the  bankrupt  having  no  more  than  a 
bare  authority  to  sell  them  for  the  plaintiff's  use,  were  not  liable  to  the 
bankrut)tcy. — UApostre  v.  Le  Plahtrier,  M.  1 70S.  (b) 

But  if  a  jeweller  have  in  his  possession  jewels  belonging  to  A.  an4 
becoming  a  bankrupt  offer  the  jewels  to  sale  to  J,  S.  tjie  assignee  may 
dispose  of  them,  and  A.  cannot  have  trover  against  the  vendee. — Salk* 
MSS.  S.  C. 


(a)  A  possession  of  lands  by  a  The  cases  upon  the  point  of  posf 
bankrupt  is  no  proof  of  title  within  session,  and  reputed  ownership, 
this  statute.  lii/al  v.  liowlcs,  post,  seem  to  rest  upon  the  question 
p.  262.  only  of  the  credit  which   the  bank- 

(b)  Cited  in  1  P.  W.  318,  and  rupt  derives  by  appearing  to  be 
mentioned  by  Lord  Hardxcickv.  in  owner  of  th«  goods.  As  in  case  of 
Rj/ulv.  Rolk,  1  Atk.  If 4,  to  have  the  factor,  where  no  credit  can  be 
been  rightly  determined,  as  appeared  given  to  him  for  the  sake  of  the 
from 'd  MS.  uotool' Sir  Edw.  Nort/ici/,  goods  he  has  in  his  possession, 
which  his  Lordship  liud.  Questions  Vide  Mace  v.  Caddl,  Cowp.  232. 
of  this  kind  have  much  more  of  fact  In  which  it  was  decided  by  the 
than  of  law  in  tlicm.  The  sort  of  court,  that,  under  this  disuse,  tha 
possession,  disposition,  SfC.  are  there-  goods  need  not  have  been  originally 
fore  to  be  proved,  and  left  for  the  con-  the  bankrupt's,  but  they  must  be 
siderationot'thejury.  Pe/'JStf//tT,J.in  such  as  the  party  suffers  the  trader 
Walker  v.  Burntll,  Dougl.  310',  (320.)  to  sell  as  his  own. 


Upon 
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Upon  this  clause  too  in  the  statute  it  has  been  determined,  that  if  a 
trader  mortgage  his  stock  in  trade,  and  continue  in  possession,  and  be- 
come a  bankrupt,  his  assignees  may  dispose  of  it ;  but  if  he  mortgage  or 
sell  a  chose  en  action  {ex.  gr.  a  ship  at  sea)  and  deliver  over  the  muni- 
ments, it  will  not  be  within  the  statute.  (Ryal  v.  Rolle,  H.  2*2  Geo.  2. 
1  Wils.  260.)  If  goods  be  consigned  to  a  factor  who  sells  them,  and 
becomes  a  bankrupt,  the  merchant  must  come  in  under  the  commission; 
but  if  he  lay  the  money  out  in  other  goods  for  the  merchant,  the  mer- 
chant will  have  the  goods.  So  if  he  sell  the  goods  for  money  at  a 
future  day,  the  merchant  will  be  entitled  to  the  money. — Scott  v.  Sur- 
man,  H.  16  Geo.  2.  C.  B.  VViUes,  400.  (a) 

And  by  the  1  Jac.  \.  c.  15.  s.  5.  If  any  person,  who  shall  afterwards 
become  a  bankrupt,  shall  convey  his  lands  or  chattels,  or  transfer  his 
debts,  except  upon  the  marriage  of  any  of  his  children,  or  some  valuable 
consideration,  the  commissioners  may  dispose  thereof  the  same  as  if  the 
bankrupt  had  been  actually  seised  or  possessed. 

The  bankrupt  cannot  be  evidence  to  swear  property  in  himself,  or  a 
debt  due  to  himself,  without  a  release  of  his  share  in  the  surplus  and  the 
dividends,  for  else  he  is  plainly  interested,  but  he  may  prove  property 
in,  or  a  debt  due  to  another. — Ezcens  v.  Gold,  per  Hardmcke,  9 
Geo.  2. 

By  5  Geo.  2.  c.  30.  s.  7.  In  case  any  person  is  sued  for  a  debt  due 
before  he  became  a  bankrupt,  he  may  plead  in  general,  that  the  cause 
of  action  did  accrue  before  such  time  as  he  became  a  bankrupt,  and 
n^ay  give  the  special  matter  in  evidence ;  and  the  certificate  and  allow- 
ance shall  be  sufficient  evidence  of  the  trading,  bankruptcy,  commission, 
and  other  matters  precedent  to  such  certificate,  and  a  verdict  shall  there- 
upon be  given  for  the  defendant,  unless  the  plaintiff  can  prove  the  cer- 
tificate obtained  unfairly  and  by  fraud,  or  can  make  appear  any  conceal- 
ment by  the  bankrupt  to  the  value  of  £10.         ^ 

Though  by  that  statute  the  future  effects  of  a  bankrupt  after  a  second 
bankruptcy,  where  he  does  not  pay  fifteen  shillings  in  *  the  pound,  are    [  *44  j 
liable  to  be  seized  for  the  benefit  of  creditors,  yet  till  seizure  the  bank- 
rupt has  such  a  property  in  them  as  will  enable  him  to  sell  them. — 
Ashley  v.  Kell,  E.  17  Geo.  2.  2  Str.  1207. 

In  trover  by  a  stranger  for  goods  taken  at  sea,  in  order  to  establish 
a  property  in  himself,  the  plaintiff  must  prove  two  things:  1.  That  the 
sovereign  of  the  plaintiff  was,  at  the  time  of  the  taking,  in  amity  with 


(a)  For,  from  the  moment  of  the  converted  into  goods,  he  becomes  a 
sale,  the  factor  becomes  a  debtor  to  fiduciary  depositary  of  goods  as  the 
the  amount,  but  when  the  money  is     property  of  another. 

the 
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tlie  king  of  England.  2.  7'hat  the  defendant  was,  at  the  time  of  taking, 
in  anoity  with  the  sovereign  of  him  whose  goods  were  taken ;  for  if  he 
that  took  them  were  at  enmity  with  him  whose  goods  were  taken,  the 
taking  was  lawful,  and  of  consequence  the  property  altered. — The  case 
in  Fourth  Institute  was,  England  was  in  amity  with  Spain  and  Hoi- 
landy  who  were  at  enmity ;  the  Hollanders  took  goods  at  sea  from  the 
Spaniards,  and  brought  them  into  England;  the  Spaniards  bi  ought 
trover  for  them  as  being  in  solo  amici\  and  it  was  holden  that  they 
could  not  recover. — 4  Inst.  154. 

Possession  ought  to  be  proved  in  the  defendant  himself,  for  delivery 
to  a  servant  is  not  sufficient,  if  the,  goods  do  not  come  to  his  hands ; 
unless  the  servant  be  employed  by  his  master  to  receive  goods  for  him, 
and  they  be  delivered  in  the  way  of  his  trade ;  as  if  a  pawn  be  delivered 
to  a  pawnbroker's  servant. — Jones  v.  Hart,  M.  10  W.  3.  Salk.  441.  ftf^ 

To  determine  what  evidence  will  be  sufficient  to  prove  a  conversion 
in  the  defendant,  it  must  be  known  how  the  goods  came  to  bis  hands ; 
for  if  they  came  to  his  hands  by  delivery,  finding,  or  bailment,  an  actual 
demand  and  refusal  ought  to  be  proved;  {Taylor  v.  ,  T.  1  Ann. 

Raym.  1^2.)  but  it  is  not  necessary  to  prove  an  actual  demand,  if  an 
actual  taking  be  proved,  for  the  taking  being  unlawful  is  itself  a  conver- 
sion ;  so  likewise  if  an  actual  conversion  be  proved,  it  is  not  necessary 
to  prove  a  demand. — Bruen  v.  Roe,  1  Sid.  'i64.  (b) 

A  demand 


(a)  Trover  for  5000  bricks :  the 
bricks  had  been  sent  to  the  defendant 
to  be  carried  by  him  as  a  common 
carrier,  and  to  be  delivered  to  S. 
which  he  asserted  he  had  done,  but 
jivfact  he  had  not,  and  6'.  bad  never 
received  them.  Held,  no  evidence 
of  a  conversion,  though  he  might 
have  been  guilty  of  a  tort  respecting 
the  bricks.  Atttrsol  v.  Briant,  1 
Camp.  409. 

So  where  a  carrier  merely  loses 
goods,  no  trover  lies.  Ross  v.  Jokii' 
sun,  5  Burr.  825.  Vide  etiam  Oxvcn 
V.  Lev^yn,  1  Vent.  223.  But  evi- 
dence of  delivery  of  them  to  a 
■wrong  person  by  mistake  is  evidence 
of  conversion.  Youl  v.  Harboitlt, 
Peake  N.  P.  C.  49. 

(b)  If  the  defendant,  after  de- 
mand and  refusal,  tender  the  goods 
to  the  plaintiff,  and  he  refuse  to  re- 
ceive iheni,  that  will  only  go  in  mi- 
tigation of  damages,  and  not  aficct 
the  plaintiff's  right  to  his  action,  for 


that  will  remain.  Bald-win  v.  Cole^ 
6  Mod.  212.  3  Ncls.  Abr.  424, 
425. 

According  to  this  case,  the  very 
assuming  to  one's  self  the  right  of 
disposing  of  another  man's  goods  is 
a  conversion ;  and  certainly  a  man 
is  guilty  of  a  conversion  who  takes 
my  property  by  assignment  from  an- 
other, who  has  no  authority  to  dis- 
pose of  it.  Fer  Lord  Ellenborovg/f, 
in  M'Cowbie  v.  Davis,  6  East,  540. 

And  if  A.  takes  goods,  and  B. 
takes  them  from  him,  trover  will 
lie  by  the  owner  against  either. 

But  if  upon  demand  defendant 
delivers  the  thing  taken,  no  damages 
for  having  taken  it  can  be  recovered 
in  this  action.    2  Lilly,  619. 

So  where  a  man  finds  my  goods, 
and  refuses  to  deliver  them  on  de* 
mand,  alledging  he  does  not  know 
whether  I  am  the  owner  or  not,  this 
is  no  conversion.  Easton  v.  J^ea;- 
man,  1  Danv.  Ab.  21. 

If 
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A  demand  and  refusal  is  only  evidence  of  a  conversion ;  and  therefore, 
if  die  jury  find  a  special  verdict,  that  there  was  a  demand  and  refusal, 
the  court  cannot  adjudge  it  a  conversion. — Chancellor  of  Oxford's  Ca. 
T.  11  Jac.  1.  10  Co.  56. 

A  demand  and  refusal  is  no  evidence,  where  it  is  apparent  the  de- 
fendant has  made  no  conversion ;  as,  suppose  the  defendant  to  have  cut 
down  the  plaintiff's  trees,  and  to  have  left  them  lying  in  the  plaintiff's 
ground  ;  for  it  is  plain  he  has  not  converted  them,  if  they  continue  there 
as  before.— A/ires  v.  Sokhay,  T.  29  Car.  2.  2  M.  245. 

In  trover  against  a  carrier,  denial  is  no  evidence  of  a  conversion,  if 
the  thing  appear  to  be  really  lost  through  negligence ;  but  if  that  do 
not  appear,  or  if  the  carrier  had  it  in  his  custody  *  when  he  denied  to  de-  [*45  j 
liver  it,  it  is  good  evidence  of  a  conversion.  (Anon.  3  Ann.  Salk.  655.) 
But  he  may  give  in  evidence  the  detaining  of  the  goods  for  carriage ; 
(Skinner  v.  Upshazo,  T.  1  Ann.  2  Raym.  752.)  so  he  may  give  in  evi- 
dence, that  the  goods  were  stolen ;  for  then  he  is  guilty  of  no  conver- 
sion, though  he  will  be  liable  in  an  action  on  the  case  on  the  custom. — • 
George  v.  Wiburn,  14  Car.  1.  1  Danv.  22.  (a) 

So  in  trover  for  a  horse  in  an  inn-keeper's  hands,  denial  is  no  evi- 
dence of  a  conversion,  (h)  unless  the  plaintiff  tender  what  the  horse  has 
eaten  out,  and  the  jury  is  to  judge  if  sufficient  were  tendered.  (Anon» 
33  Car.  2.  2  Show.  l6l.  post  48.)  But  if.^.  put  a  horse  to  pasture 
with  B.  and  agree  to  pay  him  12^.  ^er  week  as  long  as  he  remains  at 


If  a  man  find  the  goods  of  an-  on  them  for  the  wharfage  dues,  be- 
other,  and  uses  or  wilfully  abuses  cause  the  vessel  was  unloaded  against 
them,  as  if  it  be  paper,  and  he  puts  the  wharf.  It  was  held,  that  the 
it  into  water,  or  the  like,  trover  lies,  owner  might  maintain  trover  against 
but  this  action  will  not  lie  for  any  the  captain,  unless  the  latter  could 
negligence  in  the  keeping,  as  where  establish  the  wharfinger's  right  to 
one  finds  another's  garment,  and  the  dues.  Si/eds  v.  Hay,  4i  T.  Uep. 
suffer  it  to  be  moth-eaten.  Mvlgravc  260. 
v.  Ogdeti,  1  Cro.  219.  If  one,  having  a  lien  upon  goods 

(aj  So  trover  lies  not  against  a  when  they  are  demanded  of  him, 
wharfinger  for  goods  stolen  or  lost ;  claims  to  detain  them  upon  a  dif- 
fer in  trover  there  must  be  an  in-  ferent  ground,  making  no  mention  of 
jurious  conversion.  Ross  \.  Johnson,  the  lien,  trover  maybe  maintained 
5  Burr.  2826\  against    him,    without    evidence   of 

(bj  Where  the  owner  of  goods  on  any  tender  having  been  made  of  the 

board  a  vessel  directed  the  captain  amount  of    his  lien.     Boardinan  v. 

not  to  land  them  on  the  wharf,   at  Sill,   1  Camp.  410.  (n). 

which    she  was   moored,   which   he  If  goods  be  cast  away,  and  saved, 

promised  not  to  do,   but  afterwards  they  may  be  retained  for  payment  of 

delivered    them    to    the   wharfinger,  salvage.     Per  Holt,  C.  J,    in  Hart-. 

for  the  owner's  use,  on  a  supposition  ford  v.  Jones,  Salk.  654.  1  Ld.Raym. 

of    the  wharfinger's   having   a   lien  393.  S.  C. 

pasture, 
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pasture,  and  afterwards  sell  him  to  C.  who  brings  trover  against  B.  he 
cannot  give  in  evidence  the  detaining  him  till  he  be  paid,  but  is  put  to 
his  action  against  Jf.  for  this  dift'ers  from  the  case  of  an  inn  keeper  or 
taylor,  who  may  retain. — Chapman  \.  Ai/en,  H.  7  Car.  1.  Cjo.  Car. 
27}. (a) 

A  lord  of  a  manor  seized  a  beast  as  an  estray^  and  kept  it  for  some 
time  after  having  proclaimed  it.  The  owner  afterwards,  and  within  the 
year  and  day,  claimed  it,  and  brought  trover,  without  first  tendering  a 
satisfaction  for  the  keeping  of  it :  And  for  the  want  of  that,  it  wa? 
liolden  that  the  action  would  not  lie. — Taylor  v.  James,  E.  5  Jac.  1. 
2  Rol.  Abr.  92.  pi.  3. 

But  if  a  horse  be  distrained  in  order  to  compel  an  appearance  in  a 
hundred-court,  after  appearance  the  plaintiff  cannot  justify  detaining  the 
horse  till  paid  for  his  keeping. — Lenton  v.  Cook,  9  Geo.  2. 

So  if  j4.  purchase  the  interest  of  a  lease  for  years,  and  the  writings 
are  left  in  the  hands  of  B.  an  attorney,  to  draw  an  assignment,  and  he 
does  draw  one  accordingly,  which  is  executed,  he  cannot  afterwards 
refuse  to  deliver  it  to^.  till  he  have  paid  for  it. — Anon.  E.  6  W.  &  M. 
1  Raym.  738.  inter  Lord  Holt's  points,  (b) 

So  where  the  defendant  paid  the  duty  at  the  custom-house  for  the 
plaintiff 's  goods ;  for  he  may  have  an  action  for  the  money  so  laid  out.-— 
Stone  v:  Lingood,  M.  12  Geo.  1.  Stra.  Qb\.  but  denied  to  be  law  in 
Green  \.  Farmer,  Burr.  2218. 

JSote,  no  person  can  in  any  case  retain  where  there  is  a  special  agree- 
ment, because  then  the  other  party  is  personally  liable. — Bremin  v.  Cur* 
rant,  T.  28  Geo.  2.  (c) 

If 


(a)  Txcauso  ho   is  compelled    to  plaintiff   must   then   have  it  in  his 

receive,    and   lie  gives  cit  liit  to  the  power   to   deliver   up,   or  retain   it, 

thing,  and  not  t(t  the  iKT«on.    Fran-  Svnth,  Assignee  v.  Young,    1  Camp. 

fis  \.Jl)/ott.  lUiiT.  14fy9  439. 

A  ta)li>r  loses  his  riiiht  to  retain,  ('cj  As  to  questions  of  hen  or  rc- 

if  he  stipulates  for  a  particular  price,  taiiicr,    nothing  can  be  clearer  than 

2  Rol.  Air.  92.  pi.  1,2:    and   this  that  liens  are  p<rsonals,   and  cannot 

seems  to  govern  the  case  oi  C//«y;w/ff?i  be  transferred    to    third   persons   by 

y.Alln,  sup.  any  tortious  pledge  of  the  principal 

(bj  Trover   for  a   lease  assigned  goods.     P^r   Lord  Ellenborough,    in 

by  banknipi  to  defendant  after  bank-  M'Conibie  v.Davies,  7  East,  6.     But 

ruptcy.     Ipon    demand    made,   de-  where  one,   intending  to  give  a  se- 

fendant  said,   he  would  not  d<  liver  curity  to  another  to   the  extent  of 

it    up,    but    his   attorney  had    then  his    lien,   delivers    over    the    actual 

got  it,  who  had  a  lien  upon  it  for  a  possession  of  goods  on  \Nhich  he  has 

small  sum  due  to  him.     Per  Ellen-  the  lien  to  that  other,  with  notice  of 

borovgh      To  make    a  demimd  and  his  lien,  and  appoints  that  other,  a.«j 

leiusal  good  evidence  oi  conversion,  his   servant,   to   keep  -possession  of 

the 
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If  trover  be  brought  against  a  constable  for  goods  taken  by  him, 
pursuant  to  a  warrant  from  a  justice  or  other  person,  if  he  have  a  juris- 
diction, though  not  in  that  particular  instance,  (as  if  commissioners  of 
the  window-tax  fine  a  collector  for  a  neglect  not  within  their  power) 
the  constable  will  not  be  liable,  for  he  is  not  guilty  of  a  conversion  to 
his  own  use ;  and  though  the  plaintiff  is  intitled  to  the  surplus  of  the 
distress,  yet  he  cannot  *  recover  it  in  trover.  {Presley  v.  Dazckins,  [  *46  ] 
H.  11  VV.  .'5.  Oct.  Str.  6.  Masters  y.  Butcher,  12  VV.  III.  Raym.  740. 
tamen  quare.)  (a)  So  Lord  Chief  Justice  Holt  held,  that  if  a  sheriff 
upon  an  extent  for  the  king  against  A.  seize  the  goods  of  B.  B.  cannot 
have  trover,  because,  by  the  seizure,  the  property  vested  in  the  king,  (b) 

if  upon  un  information  of  seizure  the  goods  be  condemned,  no  actiot^^ 
\nill  lie  for  them.     But  if  there  be  no  condemnation,   and  the  goods 


the  goods  tor  him,  in  that  case  he 
may  preserve  the  lien.   6'.  C. 

iUit  an  inn-keeper  cannot  sell  the 
horse  to  reimburse  himself  for  his 
keep,  except  in  London,  by  the  cus- 
tom. Jones  V.  Ptarle,  1  Stra.  556. 
And  if  he  once  part  with  the  posses- 
sion of  the  horse,  he  cannot  after- 
wards detain  him,  if  he  come  a^iin 
into  his  haiuls.  lb. 

So,  genenilly,  if  a  pcison  hohling 
any  thiiv^  as  a  lien,  once  parts  with 
the  pos-ession  of  it,  his  lien  is  lost ; 
as  in  the  case  of  a  shipwright  le- 
pairitig  a  slip  at  hon>e.  Ex  parte 
Shank,  I  Atk.  QJ-t. 

By  the  general  course  of  trade, 
a  lieu  extends  only  to  the  particular 
debt  which  arises  on  account  of  the 
specific  thing  that  is  held  as  a  lien, 
and  not  to  other  debts  previou^^ly 
due  in  the  way  of  business  between 
the  parties.  Ex  parte  Ockenden,  1 
Atk.235.  Thus  a  miller  can  only 
retain  corn,  delivered  to  him  to  be 
ground  for  the  price  of  grinding 
such  particular  corn,  and  not  for 
money  pro^iously  due  for  grinding 
other  cum.  So  a  dyer  has  no  lien 
upon  goods,  delivered  to  him  to  be 
dyed,  beyond  the  price  of  dying  the 
j^amc  goods.  Green  v.  Tanner,  4 
Kurr.  2'214. ;  in  which  case  Lord 
Mansfield  said,  the,  convenience  of 
commerce  and  natural  justice  are 
on  the  side  of  liens,  and  therefore 
of  late  years  courts  lean  that  way: 
lit,  whore  tfeere  is  an  express  con- 


tract :  2dly,  where  it  is  implied  from 
the  usage  of  trade:  or  3diy,  from 
the  manner  of  dealing  between  the 
parties  in  the  particular  case:  and 
4thly,  where  the  defendant  has 
acted   as  a   factor. 

A  factor  has  a  lien  upon  goods' 
in  his  hands  for  the  general  balance 
due  to  him  from  his  principal,  and 
even  if  he  will  sell  the  goods  upon 
credit,  he  has  the  same  lien  upon 
the  price  thereof  in  the  hands  of 
the  buyer.  Drinkxcatcr  v.  Gooduin, 
Cowp.  251. 

Yet  it  has  been  determined,  that 
a  broker,  being  in  the  nature  of  a 
factor,  has  a  lien  for  his  general 
debt.     Ex  parte  Deeze,   1  Atk.  228. 

Tfae  captain  of  a  ship  has  no  liea 
upon  it  for  his  wages,  or  for  the  e.\- 
pence  of  repairs  or  stores  in  EngL-nd. 
IVilkins  wCannichacl,  1  Dougl.  (97) 
101.  Sed  seeiis  if  repaired  in  a  io- 
reign  port.  Ex  parte  Shank,  1  Atk. 
23+. 

(a J  In  Masters  v.  Butcher,  Lord 
Holt  held,  that  an  oilicef  caniiot 
justify  the  imprisonment  of  a  man 
for  non-payment  of  taxes  under  th.c 
general  printed  warrant,  wliich  the 
collectors  have,  signed  by  two  jusi» 
tices,  but  he  must  have  a  special 
warrant. 

(b)  Yet  it  has  been  held,  that 
trover  lies  against  a  sheriff  who  has 
seized  goods  under  a  ^/i.  fa.  Cooper 
r.  Ckitfy,  1  Burr.  20.  l  Bla.  05. 

were 
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were  not  liable  to  be  seized,  trespass  or  trover  will  lie  against  the  officer 
for  them.  But  by  19  Geo.  2.  c.  34.  s.  16.  if  the  judge  certify  on  the 
record  that  there  was  a  probable  cause  for  such  seizure,  then  the  plain- 
tiff, beside  his  ship  or  goods  so  seized,  or  the  value  thereof,  shall  not 
be  intitled  to  above  'id.  damages,  nor  to  any  costs  of  suit. — Tinkler 
V.  Poole  et  al.  B,  H.  Mich.  11  Geo.  III.  3  Wils.  146.  5  Burr. 
€657.  (a) 

If  a  man  take  my  horse  and  ride  him,  and  after  deliver  him  to  me, 
yet  I  may  have  this  action  against  him,  for  the  riding  was  a  conversion, 
and  the  re-delivery  will  only  go  in  mitigation  of  damages. — Countess  of 
Rutland's  Ca.  T.  38  Eliz.   1  Danv.  21.   1  Rol.  Abr.  5.  pi.  1. 

Drawing  out  part  of  a  vessel,  and  filling  it  up  with  water,  is  a  con- 
version of  all  the  liquor. — Richardson  v.  Atkinson,  M.  10  Geo.  1. 
Str.  576. 

If  a  man  find  my  goods,  and  upon  a  demand  answer  that  he  knows 
not  whether  I  am  the  true  owner,  and  therefore  refuse ;  this  is  no  evi- 
dence of  a  conversion,  if  he  keep  them  for  the  true  owner. — Isaack  v. 
Clarke,  2  Bulst.  312.  per  Coke,  C.  J.  (h) 

Though  it  be  necessary  to  al  ledge  a  day  and  place  of  conversion, 
{Hubbard's  Cd.  29  Cro.  Eliz.  78,)  (or  a  request  and  refusal,  which  is 
tantamount)  yet  as  it  is  a  transitory  action,  the  conversion  may  be  laid 
here  and  proved  in  Ireland. — Wilson  v.  Chambers,  T.  1633.  Cro.  Car. 
262.  (c) 

If  trover  be  brought  against  baron  and  feme,  the  declaration  must 
suppose  that  they  converted  the  goods  to  the  use  of  the  husband,  and 
it  must  not  be  laid  that  she  converted  them  to  her  own  use ;  {Berry  v. 


CflJ  Trover  will  however  lie  against  that  the  case  cited  from  Bunb.  67, 

the  officers  of  the  revenue  for  mak-  is  not   law,    though,  as  reported  in 

ing   a   tortious   seizure,   though  co7i-  3  Wils.  146",   the  same  case  is  cited 

denmed  hy  the  commissioners,   if    at  in  Tinkler  v.  Poole;  but  as  reported 

the   trial    it   appears   there  was   no  in  Wils.  the  goods,  Avhich  were   her- 

legal    ground    for   such   condemna-  rings,  were  condemned   by  the  com- 

tion  ;  in   this   case  it  was   objected,  missioners  of   salt  duties.     Tinkler 

that  trover  did  not  lie  against  the  v.  Poole  is  also  reported  in  5  Burr, 

defendant,    for   that   the    seizure   of  2657,  but  no  mention  is  made  there, 

the  goods,    and   putting   them   into  as    in   Wils.    of   the  herrings  being 

the  custom-house  warehouses,  could  condemned  by  the  commissioners  of 

not  be  a  conversion   to   the  use  of  salt  duties.    Vide  etiam  Chapman  v. 

the  defendants  (the  king's  officers),  Lamb,  Stra.  ^43. 
but   that  trespass   or  case  was    the  (b)  Sed  secus,  if  he  knew  me  to 

proper  action.    Sed  per  Cur.  the  king  be  the  true  owner,  for  to  maintain 

had  no  property,  therefore  the  goods  trover,   there  must  be  an  injurious 

were  toriiously  seized  by  the  defend-  conversion. 

ants,    which  was   a   conversion    by  fc)  Aliter  in  trespass  quare  clau* 

them;   and  the  court  further  said,  sum /regit. 

Nevys, 
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'Nevys,  H.  1622.  Cro.  Jac.  661.)  and  many  judgments  have  been  ar- 
rested on  that  account ;  yet  as  the  conversion  is  a  tort,  it  should  seem 
as  if  she  might  be  charged  with  it  the  same  as  with  a  trespass :  (Draper 
V.  Fulker,  M.  7  Jac.  1.  Yelv.  166.)  as  suppose  she  were  to  take  my 
sheep  and  eat  them  :  and  in  trespass  against  baron  and  feme  it  may  be 
laid  in  the  declaration,  that  they  converted  the  goods  to  their  own  use ; 
for  though  it  had  been  to  the  use  of  the  husband  only,  yet  after  his 
death  the  wife  would  be  charged  with  the  damages ;  however  there  is 
a  diflference  between  the  two  cases,  for  in  trover  the  conversion  is  the 
gist  of  the  action,  but  not  in  trespass. — Smalley  v.  Kerfoot  and  Ux*, 
E.  11  Geo.  2.  Stra.  1094.  And.  245.  Pullen  v.  P aimer ,  M.  3  Geo.  1, 
C.  B.   S.  P. 

An  executor  left  furniture  in  the  house  by  the  consent  of  the  heir, 
who  used  them ;  afterward  upon  a  demand  and  refusal  the  executor  [  47  ] 
brought  trover ;  the  heir  pleaded  the  statute  of  limitations,  and  per  cur. 
the  user  before  demand  was  no  conversion,  and  the  refusal  (which  is  the 
only  evidence  of  it)  being  within  six  years,  the  action  is  not  barred.-— 
Worthy  Montague  v.  Lord  Sandwich,  M.  1  Ann.   7  Mod.  99.  (a) 

Trover  will  not  lie  against  a  servant  for  taking  goods  by  his  master^a 
command,  and  for  his  master's  use ;  but  trespass  will. — This  rule  must 
not  be  taken  in  the  full  latitude  of  the  words,  for  it  is  certain  it  will  not 
extend  to  cases  where  the  command  is  to  do  an  apparent  wrong ;  and 
so  it  is  said  by  Scroggs,  J.  in  Mires  v.  Solebay,  T.  29  Car.  II.  2  Mod. 
242.  and  perhaps  it  will  not  to  any  case  where  the  taking  is  tortious, 
for  then  there  is  no  occasion  for  a  demand  and  refusal ;  but  where 
the  possession  was  lawful,  a  refusal  by  a  servant  will  not  be  evidence 
of  a  conversion  in  him,  for  it  will  be  evidence  of  a  conversion  in 
his  master ;  as  is  the  case  of  the  pawnbroker  in  Jones  v.  Hart  Salk. 
441. — Parker  v.  Godwin,  M.  2  Geo.  II.  2  Stra.  813.  is  a  strong  case 
to  shew  how  far  one  man,  acting  by  the  command  of  another,  shall  be 
answerable  in  trover :  that  was,  a  bankrupt  left  plate  with  his  wife,  who 
delivered  it  to  a  servant  to  sell,  the  servant  delivered  it  at  the  door  of 
Woodward's  shop  to  the  defendant,  who  went  into  the  shop  and  pawned 
it,  and  immediately  delivered  the  money  to  the  servant,  who  paid  it  to 


(a)  Executors  may  bring  this  ac-  executor  in  specie,  trover  will  lie  on 

tion  for  a  conversion  in  the  life-time  his  own  conversion  ;   or  if  the  tes- 

of  their  testator.    Rutland  V.Rutland,  tator  disposed  of  them,  and  received 

Cro.  Eliz.  377.  the  value,  an  action  for  money  had 

But  trover  does  not  lie  against  an  and    received    will    lie   against   the 

executor  for  a  conversion  by  his  tes-  executor.     Hambly  v.  Trott,  Cowp. 

tator;  yet,  if  the  goods  come  to  the  371.           " 

c«  the 
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the  wife.  Upon  trover  brought  by  the  assignee  against  the  defendant, 
he  obtained  a  verdict ;  but,  upon  inption,  the  court  granted  a  new  trial, 
as  being  a  conversion  in  the  defendant;  and  upon  a  second  trial  the 
plaintifi'  had  a  verdict.  Note;  the  defendant  pawned  it  in  his  own  name, 
and  gave  his  own  note  for  the  money,  (a) 

If  the  plaintift'  prove  the  goods  to  have  been  in  his  possession^  it  is» 
'prima  facie  evidence  of  property,  but  the  defendant  may  prove  thenn 
the  goods  of  J.  S.  who  died  intestate,  and  that  letters  of  athninidtration 
have  been  granted  to  him ;  but  such  evidence  will  not  be  conclusive 
against  the  plaintiff,  for  he  may  shew  that  he  was  married  to  J.  S.  and 
so  entitled. —  Blackhanis  Ca.  H.  7  Ann.   1  Salk.  290. 

So  it  would  be  suflicient  if  the  defendant  could  prove  that  the  plaintiff 
had  before  recovered  in  an  action  of  trover  against  J.  S.  for  the  same 
goods,  for  such  recovery  vests  the  property  in  J.  S.  and  the  plaintift 
has  damajres  in  lieu  thereof,  and  ll>erefore  in  a  second  action  he  cannot 
say  the  goods  are  his. — J  dams  v.  Broiighton,  T.  10  Geo.  11.  '2  Stra. 
1078.  And.  IS. 
[  48  J  Wliere  trover  is  brought  by  a  rightfal  executor  or  administrator  against 
aft  executor  de  sen  tort,-  he  cannot  plead  payment  of  debts,  <^>;.  to  the 
value,  (^T.  or  that  he  hath  given  the  goods,  ^f.  in  satisfaction  of  debts, 
but,  upon  the  general  issue,  such  payments  shall  be  recouped  in  da- 
mages; {Whitehall  v.  Squire,  H.  CW.  &  M.  Carth.  104.  3  Mod.  ii76. 
1  Salk.  295.  Skin.  274.)  and  if  they  amount  to  the  full  value,  the  plain- 
tiff shall  be  nonsuited:  {Farlicr  v,  Rett,  E.  13  W.  3.  12  Mod.  472.) 
but  he  shall  not  give  m  evidence  a  retainer  for  a  debt  of  his  own;  and  if 
the  action  be  trespass  instead  of  trover,  payment  of  debts  to  the  value 
will  only  go  in  mitigation  of  damages:  {IVhitehall  v.  Squire^  E.  KJ91. 
Carth.  104.)  (b)  And  perhaps  in  trover  by  a  rightful  administrator 
against  an  executor  de  son  tort,  he  could  not  give  in  evidence  payment 

(aj   So  where   a   bankrupt   deli-  but,  iis  Lord  Elkuborougli  justly  ob^ 

vered  goods  to  One  Sniiik,  a  servant  icr\ci\  in  Aloii/UJord  v.  Gibsot],  -iEAst, 

to   a   Mr.GarrOiVei/,    to   whom    the  4il,    it   is   directly  contrary  lo   rhe 

bankrupt  was  mucli  indebted,  Smith  opinion  of   Lord  Ilult,   in  lilntcJtalt 

gave  a  receipt  for  the  goods  in  his  v.6'y«i>e,  sup.   Tlio  known  accurai-y 

master's  name,   and  afterwards  sold  of  Cart^eio's  Reports  miiy  ind'Cice  a 

them  for  his  nuister's  use;  the  bank-  suspicion,    that   the  reporter  in    12 

rupt's  assignee  was   allowed   to   re-  3Iod.  was  mistaken,  more  especially 

cover    thtir  value   in   an  .iction   ot  as    in     page   47'2     of    that  .  report, 

trover    against  Smith.      F^rkim   v.  Lord  Holt    is   made    to   contiadicc 

Smith,   1  Wils.  3'J8.  what  he  had  asserted   in  page  47], 

('6^  This  position  however,  it  seems  and  indeed  (adds  ^iv.  Scluyn)  tlienr 

(says  Mr.  6Wajjf/i,  in  his  Abridgment  does     not     appear    any   reasonable 

of  the  N.  P.  Law,  714,  n.)  is  founded  ground   of  distinction    between    the 

on  an  expression  in  Farktr  v.  Kvtt,  actions  oi  trespass  !Xi\fi  iruver  qi\  this 

13  >M.  473,  ascribed  to  Lord iio/^;  point. 
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of  debts  to  the  value  of  such  goods  as  were  still  in  his  custody,  but  only 
for  such  as  he  had  sold. — Clieshold  v.  Messenger,  coram  Parker,  C.  B. 
at  Gloucester^  1747.     Blainfield  v.  March,  M.  1701.  Salk.  285. 

\i  an  administrator  bring  trover  on  his  own  possession,  the  defendant 

may  upon  the  general  issue  give  in  evidence  a  will  and  executor  ;  but  if 

'  the  action  be  brought  on  the  possession  of  the  intestate,  the  defendant 

must  plead  it  in  abatement,  and   cannot  give  it  in  evidence  on   not 

guilty. 

Mr.  Dawrers  (1  Abr.  Co.)  says   there  is  no  plea  in  trover,  but  a  re- 
lease and  not  guilty ;  for  every  plea  in  justification   is  tantamount,  and 
Lord  Chief  Justice  Holt,  in  the  case  of  Hartford  v.  Jones,  Salk.  654, 
says,  he  never  knew  but  one  plea  that  was  good,  and  refers  to  Kenicot  v. 
Bogan,  Yelv.  198.  where  in  trover  for  two  butts  of  wine,  the  defendant 
pleaded  that  he  took  them  for  prisage  for  the  king,  and  there  is  another 
special   plea  in  2  Bulst.  QQ9,(a)  that  was  holden  good,  viz.  that  the 
defendant  kept  a  common  inn,  and  that  a  stranger  brought  the  plaintiff's 
horse   there;    and  that  not  being  paid  for  his  meat,   he  detained  the 
ivorse  there ;  (Vide  /////  v.  Hazches,   1  Rol.  Kep.  44.  where  a  justifica- 
tion by  force  of  a  custom  was  held  good ;)  but  fo*-  the  reason  given  by 
Lord  Chief  Justice  Holt,  in  the  case  of  Hartford  v.  Jones,  setting  aside 
a  special  plea  (that  the  goods  were  cast  away  and  that  he  saved  them, 
and  detained  them  till  he  was  paid  for  his  pains)  viz.  that  if  a  detainer 
be  lawful,  it  does  not  confess  a  conversion  (which  is  certainly  law)  that 
plea  ouglit  not  to  have  been  allowed.     And  in  IVingfield  v.  Stratford, 
\i.  25  G.  2.  K.  B.  it  was  holden  by  the  whole  court,  that  there  could  be 
\\o  special  plea  in  trover,  but  a  release.     But  as  the  defendant  cannot 
plead  the  spej^ial  matter,  he  may  give  it  in  evidence  on  the  general  issue  ; 
and  therefore  in  trover  for  a  gun,  the  defendant  may  give  in  evidence, 
that  he  was  gamekeeper  of  the  manor  of  B.  and  took  the  gun  by  the 
22  Sc  23  Car.  2.  though  *  the  act   do  not  authorize  the  pleading  the    r*49] 
general  issue  :  and  tlierefore  it  would  be  otherwise  in  trespass  for  taking 
it.     {Dane  v.  Walter,  in  Kent,  1682.) — Yet  where  in  trover  for  goods, 
the  defendant  pleaded  that  the  plaintiff  had  brought  the  like  action  against 
J.  S.  for  the  same  goods,  and  had  recovered,  and  had  execution ;   upon 
demurrer,  the  plea  was  holden  to  be  good :  and  it  was  said,  that  where 
the  demand  and  recovery  is  of  a  thing  certain,  as  where  two  are  bound 
in  ^100  bond,  jointly  and  severally,  there  recovery  and  execut'on  against 
one  is  not  a  bar  against  the  other :  for  execution  is  no  satisfaction  for 
the  o£?100  demanded  :  but  where  the  demand  and  recovery  is  of  a  thing 

-         '  — — ■    -r-'-  " ' 

^a^  No   swch   point    is    there   re-      3  Bulst.  289.    CixhuStirt  v.Duitgold, 
ported:    but  it  is   to  be   found   in      E.  15Jac.I. 

incertain. 
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incertain,  as  where  trespass  is  done  by  two,  which  rests  only  in  da- 
mages, if  the  plaintiff  recover  against  one,  that  judgment  is  a  sufficient 
bar  against  the  other ;  for  transit  in  rem  judicatam ;  the  property  of  the 
goods  is  changed,  so  as  he  may  not  seize  them  again. — Broome  v.  Woo' 
ton,  3  Jac.  1.  Yelv.  67. 

Note,  In  general  cases  it  is  not  allowed  to  bring  the  thing  into  court 
for  which  the  action  is  brought;  {Elliot  v.  Callow,  M.  9  Ann.  Salk.  597. 
Anon.  5  Geo.  1.  Str.  142.)  yet  I  have  known  it  under  particular  circum- 
stances, where  the  court  would  discountenance  the  action  :  {Everard  v. 
Lathbury,  Mich.  17  Geo.  2.  K.  B.)  and  it  appears  from  Mr.  Barneys 
Notes  that  in  the  common  pleas  it  has  been  often  done. 

The  rule  seems  to  be,  that  bona  peritura  and  cumbrous  goods  shall 
not  be  permitted  to  be  brought  into  court ;  but  in  other  cases  they  may, 
upon  an  affidavit  that  they  are  in  the  same  plight  and  condition  as  when 
taken. — Fisher  v.  Prince,  B.  R.  nQQ..(a) 

Where  goods  are  cumbrous,  the  court  will  grant  a  rule  to  shew  cause, 
why  on  the  delivery  of  the  goods  to  the  plaintiff,  and  paying  costs,  pro- 
ceedings should  not  be  staid. — Cooke  v.  Holgate,  C.  B.  T.  10  G.  2. 
Barnes,  281.     Watts  v.  Phipps,  B.  R.  East.  7  G.  3.  (b) 

(a)  Vide  S.  C.  nomine  Esher  v.  (b)  But  where  there  are   several 

Prince,  B.  R.  3  Burr.  1363.    Etvide  parcels  of  goods,  the  ordinary  way 

Cooke  v.  Holgate,  Barnes  281.   Roi/-  is  to  make  ax\  inventory  of  them,  and 

den   V.  Batty,  ib.  284.  S.  P.      See  prove  property  of  goods  mentioned 

also    the  note   to  ElHqt  v.  Calloto,  in   it,    and  demapd  and  refusal  of 

sup.  them. 


CHAPTER  lit. 

OF   DETINUE. 

DETINUE  lies  for  the  recovery  of  goods  in  specie,  and  also  for 
damages  for  the  detainer,  and  it  lies  against  a  person  who  has  them  either 
by  delivery  or  finding:  (a)  but  as  in  this  action  the  defendant  may  wage 
his  law,  trover  is  the  action  in  more  common  use.  (b) 

I  have 

CaJ  Vide  Kettle  v.  Bromfall,  Wil-  tinguished.     2.  A  possession  in  the 

les,  118.  defendant  by  bailment,  finding,  «^c. 

{bj  The  principal  grounds  of  this  3.  An  unjust  detention  by  defend- 

action  are,    1.  A  property  in    the  ant. 

plaintiff  either  absolute  or  special,  But  where  A.  bargained  and  sold 

(at  the  time  the  action  brought)  in  goods  to  B.  on  condition  that  the  sale 

personal  goods  capable  to  be  dis-  should  be  void,  if  A.  should  pay  to 
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I  have  already  taken  notice,  that  the  declafation  in  this  action  must 
contain  more  certainty  than  is  necessary  in  trover;  in  most  other  re- 
spects it  agrees  with  that  action.  (2  Rol.  Abr.  703.  pi.  11.)  It  may  be 
brought  by  one  having  a  special  property ;  so,  by  one  having  a  pro- 
perty without  possession,  ffl^  It  will  lie  for  a  piece  of  gold,  value 
twenty-one  shillings ;  (h)  for  that  is  a  demand  of  a  thing  certain  : 
(2  Danv.  510.)  but  it  will  not  lie  for  money  out  of  a  bag,  Cc)  though  in 
that  case  trover  will,  because  in  that  action  damages  only  are  to  be  re- 
covered. 

And  it  has  been  said,  that  it  would  not  lie  for  hawks,  hounds,  apes, 
or  popinjays,  or  such  like  things  which  are  Jerce  natura,  thouigh  made 
tame;  yet  trespass  will  lie  in  such  case,  because. in  that  the  plaintiff  re- 
covers only  damages  for  the  taking,  and  not  the  things  themselves, — 
Bro.  Ab.  tit.  Detinue,  44. 

If  a  man  detain  the  goods  of  a  feme  covert,  which  came  to  his  hands 
before  the  marriage,  the  husband  can  only  bring  detinue ;  because  the 
law  transfers  the  property  to  him,  and  the  detainer  is  the  cause  of 
action,  (d)  But  in  such  case  the  wife  might  join  in  an  action  of  trover, 
because  the  inception  of  the  cause  of  action  was  in  her  by  the  trover.^— 
Drezo  v.  Bayl}/,  E.  26  Car.  II.   2  Lev.  101. 

If  A.  deliver  goods  to  B.  to  deliver  to  C,  C.  may  bring  detinue  against 
B.  for  the  property  is  vested  in  him  by  the  delivery  to  his  use.  (e)  So 
if  a  man  deliver  goods  to  B.  and  after  grant  them  to  C.  the  grantee  may 
have  detinue,  but  not  the  grantor. — 1  Rol.  Abr.  606.  (C)  pi.  1. 

Jf  the  bailee  of  a  thing  burn  it,  his  executor  shall  not  be  charged  in 
detinue,  because  he  shall  not  be  charged  without  a  possession  in  him- 
self; for  the  action  dies  with  the  person. — 1  Rol.  Abr.  607. 


B.  a  certain  sum  at  a  day  fixed.     If  chest.      Banks    v.   IVhetstone,    Mo. 

A.  pays  the  money  he  may  have  de-  394. 

tinue   for   the   goods,    though    they  C<^J  Or  for  a  chest   of  corn,  and 

came  to  his  hands   by  bargain   and  such  other  things  as  cannot  be  dis- 

sale,  and  not  by  bailment.    Bateman  tinguished  from  chattels  of  the  same 

v.  Elman,  Cro.  Eliz.  S6'6.  description.   1  Inst.  286. 

(a)  Therefore  an  heir  may  recover  (d)  But  where   the  defendant  has 

an  heir-loom  in  detinue.  Bro.  Ab.  tit.  tortiously  taken  the  plaintiff's  goods, 

Detbiiie,  pi,  30.  he  cannot  maintain  this  action,  for  it 

Cb)  Or  for  money  in  a  bag.   1  Rol.  proceeds   on    the     ground    that    the 

Ab.  606.  (A)  pi.  1.  or  for  a  horse  or  plaintiff"  had  a  property  in   them   at 

a  cow.  F.  N.  B.  138.     Or  for  deeds  the  time  the  action   brought,  which 

concerning  the  inheritance  of  plain-  property  is  divested   by  the  trespass. 

tiff"'s  land  if  he  can  describe  them.  Per  Brian,  C.  J.  6  Hen.  VII.   9  (a.) 

and  what  land  they  concern.  I  Inst.  Bro.  Ab.  tit.  Detinue,  pi.  5'i. 
286.      Or  if  such   deeds  are  in  a         fej  Vide  2  I>ant'.  51J,  post,  p.  51. 

Where 
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Where  a  mau  comes  to  a  shop  to  buy  goods,  and  they  agree  upon  a 
price,  and  a  day  of  payment,  and  the  buyer  takes  ihem  away,  detinue 
"will  not  he ;  because  the  property  was  changed  by  a  lawful  bargain  ;  but 
if  they  agree  for  present  money,  and  the  buyer  take  the  goods  away 
without  payment,  detinue  lies,  because  the  property  is  not  altered. 
(Bateman  v.  Elmau,  M.  I6OI.  Cro.  Eliz.  867.)  So  if  a  man  sell  goods 
■  on  payment  of  money  on  a  day  to  come,  and  the  money  be  paid,  and 
the  goods  not  delivered,  detinue  lies,  because  the  property  is  in  the 
buyer  ;  but  earnest  does  not  alter  the  property,  but  only  binds  the  bar- 
gain ;  (y/«o«.  M.  11  W.  3.  12  Mod.  345.)  and  therefore  if  no  other 
time  for  payment  be  appointed,  the  money  must  be  paid  on  fetching 
away  the  goods :  the  earnest  gives  the  party  a  right  to  demand  ;  but  a 
bare  demand  without  payment  is  void.  After  earnest  the  vendor  cannot 
[  *51  ]  sell  the  goods  to  another,  without  a  default  *in  the  vendee  ;  and  there- 
fore if  the  vendee  do  not  come  and  pay,  and  take  the  goods,  the  vendor 
ought  to  request  him  ;  and  then,  if  he  do  not  in  convenient  time,  the 
agreement  is  dissolved,  and  the  vender  at  liberty  to  sell  to  another  per- 
son.—  hangfort  v.  Tilers  Administratix,  E.  3  Ann.  Salk.  113. 

By  the  act  of  navigation,  certain  goods  are  prohibited  under  pain  of 
forfeiting  them,  one  part  to  the  king,  another  to  him  that  will  inform, 
seize  or  sue  for  the  same ;  any  person  may  bring  detinue  for  such  goods ; 
for  the  bringing  of  the  action  vests  a  property  in  him. —  Roberts,  q.  t.  v. 
Withered  or  (Vitherull,  E.  I696.  5  Mod.  193.  12  Mod.  92.  Salk, 
223.  (a) 

If  I  deliver  goods  to  B  who  loses  them,  and  D.  find  them,  and  de- 
liver them  to  J.  S.  who  has  a  right  thereto,  I  cannot  bring  detinue 
against  D.  because  he  is  not  privy  to  my  delivery. — 2  Danv.  511. 

Tlie  plaintiff  must  prove  an  actual  possession  in  the  defendant,  and 
the  detainer  of  Uie  goods  precisely  as  mentioned  in  the  declaration  ;  and 
therefore  if  detinue  be  brought  for  a  bond,  and  it  is  proved  to  be  for 
a  greater  or  less  sum,  it  is  not  sufficient. — 2  Rol.  Ab.  703.  Trial, 
pi.  il. 

The  gist  of  the  action  is  the  detainer:  therefore  if  goods  be  delivered 
to  baron  and  feme,  the  detinue  shall  be  only  against  the  baron ;  {Isaac 
v.  Clarke,  H.  12  Jac.  1.  1  Rol.  Rep.  12^.  38  Ed.  III.  1.  (n.)  S.  P.)  but  if 


CaJ  This  case  was  recognized  in  cannot  maintain   trover  against  the 

Wilkins  V.  Dcspard,   5T.  Rep.  112,  governor,  though  thore  has  not  been 

where  it  was  held,  that  if  a  ship  be  any  sentence  of  condemnation,   be- 

seized  as  forfeited  under  the  naviga-  cause  the  forfeiture   is  complete  by 

tion  act  (12  Car.  2.)  c.  18.  by  a  go-  the   seizure,    and     the   property   is 

vernor  of  a  foreign  country  under  the  ihereh.*  divested  oijt  of  the  owner. 
domhnoii  oi  Great  Britain,  thQoyvaet 

goods 
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goods  come  to  a  feme  covert  bcfore'"marriage,  the  action  must  be  brought 
against  the  husband  and  wife. — Co.  Lit.  S51.  (b)  (a) 

General  Jssue.  If  the  defendant  plead  7ion  detinet,  he  may  give  in 
evidence  a  gift  by  the  plaintiff,  for  that  proves  he  does  not  detain  the 
plaintiff's  goods;  but  he  cannot  give  in  evidence  that  the  goods  were  de- 
livered as  a  pledge,  S^c.  as  he  might  in  trover. — Co.  Lit.  283.  (a) 

in  detinue  foi  a  deed,  the  defendant  after  a  general  imparlance,  prO- 
J'.'r<:nuo  luc  in  cvr  the  said  deed,  pleaded  that  it  was  delivered  to  hirn 
by  the  plaintiff  and  J.  S.  ad  custodiend'  sub  certis  conditionihus,  et  quod 
ipse  paratus  est  ad  ddiberamC  ad  vel  auibus  -ur  consideravit,  S^c.  Sed 
vtrwa  coiidftiones  illdb  ex  parte  prcedicti  querentis  adimplets.  sunt  ipse 
om/iino  ignorat  et  petit  quod  idem  J.  S.  pramuniatur. — The  plaintiff 
demurred  ;  but  the  court  held,  a  prayer  of  garnishment  may  be  after  an 
imjaihinre,  ideo  precept  um  est  vie'  quod  per  probos  homines^  Hfc.  Sci 
fa.  q.iod  sit  hie,  &;c. — Hancock  v.  Baddy,  £.  28  Car.  2. 

,  '\  he  judgment  m  this  action  is  to  recover  the  thing  itself,  or  the  value 
tlitreof,  f /» )  therefore  the  jury  must  find  the  value;  and  if  they  find  da- 
mages and  costs,  and  no  value,  it  shall  not  be  supplied  by  a  writ  of 
exx^WiC).— Cheney  s  Case,  M.  lGl2.  10  Co.  U9-(c) 

The  jury  ought  to  find  the  value  of  every  particular  thing  demanded; 
but  a  flock  of  sheep  is  intire,  ^c. — Ibid,  (d) 


(a)  Fornicriy  a  man  on  an  affida- 
vit filed  might  be  held  to  bail  in 
detinue,  but  he  cannot  by  the  mo- 
dern practice  without  a  judge's  or- 
der. Pel  Reg.  Gen.  Cur.  B.  R.  II. 
1808.  9  East,  325. 

(If)  Besides  the  plaintiff's  damages 
for  the  detention.  Peter  v.  Uay- 
ivard,  Cro.  Jac.  681.  but  in  trover  it 
is  for  his  damages  only.  Knight  v. 
Bourne,  Crq.  liliz.  Il6'. 

Co)  This  case  was  recognjzed  by 
Holt,  C.  J.  in  Herbert  v,  lYaten, 
Salk.  205.  denying  a  contra  decision 
in  Burton  v.  Robinson,  i! .  l^aym.  124. 
I  Sid.  246. 

(d)  Furthermore,  as  to  the  plead- 
ings and  evidence  in  this  action,  it 
has  been  held,  that  if  the  plaintiff 
declares  on  a  bailment,  defendant 
Cannot  plead   that  plaintiff  did  not 


bail  the  goods,  for  the  bailment  is  not 
traversable, and  the  manner  in  which 
they  came  into  defendant's  possession 
is  mere  matter  of  inducement.  Bra. 
Ab.  tit.  Detinue,  pi.  50. 

So  where  plaintiff  declared  that 
the  goods  came  to  defendant's  hands 
by  (inding,  and  the  evidence  was 
that  plaintiff  had  delivered  ihe  goods 
to  defendant  (an  infant)  for  a  spe- 
cial purpose,  and  he  refused  to  re- 
deliver them.  This  was  held  suffi- 
cient to  sustain  the  action.  Mills  v. 
Graham,  1  Bos.  and  Pull.  N.  R.  140. 

And  where  detinue  is  brought  for 
several  articles,  the  distinct  value  of 
ci^ch  need  not  be  set  forth  in  the  de- 
claration, for  the  jury  may  sever  the 
values  by  their  verdict.  PaxDley  v, 
IIolli/,  2  lib.  853. 


CHAPTER 
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CHAPTER  IV. 


OF    REPLEVIN. 


THE  action  of  replevin  is  of  two  sorts.  1.  in  the  detinet.  2.  la 
the  detinuit;  and  may  be  brought  in  any  case  where  a  man  has  had  Uis 
goods  taken  from  him  by  another,  (a) 

Where  the  party  has  had  his  goods  re-dehvered  to  him  by  the  sheriff, 
upon  a  writ  of  replevin,  or  upon  a  plaint  levied  before  him  (which  by  the 
statute  of  Marlbridge  the  sheriff  may  take  out  of  the  county-court,  and 
make  replevin  presently,)  the  action  is  in  the  detinuit ;  but  where  the 
sheriff  has  not  made  such  replevin,  but  the  defendant  still  has  the  goods, 
the  action  is  in  the  detinet :  (b)  however  of  late  years,  no  action  has  been 

brought 


CaJ  Either  by  distress  or  other- 
wise ;  and  it  is  not  confined  to  a  taking 
by  distress  alone,  for  the  writ  is 
founded  on  a  taking,  and  the  right 
of  the  party  from  whom  the  things 
arc  taken  to  have  them  restored  to 
him,  unless  the  question  of  title  to 
the  goods  is  determined.  The  per- 
»on  who  takes  the  goods  may  claim 
property  in  them,  and  if  he  do,  the 
sheriff  cannot  deliver  them  till  that 
question  is  tried ;  but  this  claim  of 
jjroperty  can  only  be  made  where 
there  has  been  a  taking,  and  it  seems 
that  the  writ  of  replevin  was  calcu- 
lated, in  such  cases,  to  supply  the 
place  of  detinue  or  trover,  and  to 
prevent  the  party  from  whom  the 
goods  are  taken  being  put  to  those 
actions,  except  in  cases  where  the 
other  could  shew  property.  Per 
Redesdale,  C.  in  Shannon  v.  Shannon, 
I  Sch.  and  Lef.  327- 

CbJ  This  statute  does  not  extend 
to  hundred  courts,  which,  deriving 
their  authority  from  the  county 
court,  cannot  prescribe  to  giant  re- 
plevins by  plaint  by  the  steward  out 
of  court,  for  at  common  law  the  she- 
riff could  only  replevy  by  writ  in  his 
county  court.  Hallett  v.  Birt,  Raym. 
218.  Under  this  statute,  therefore, 
whether  the  replevin  is  by  writ  or 
plaint,  ihe  sheriff,  before  he  executes 


the  one  or  grants  the  other,  must 
take  pledges,  as  well  de  prosequendo 
as  deretorno  habendo.  Dorrington  v. 
Edwin,  2  Show.  421.  And  if  the  pro- 
ceedings are  by  plaint,  and  are  re- 
moved by  certiorari,  and  defendant 
has  judgment,  he  may  have  a  sci.fa. 
against  the  pledges.  S.  C.  3  Mod. 
56. 

The  sheriff  cannot  take  money  or 
cattle  as  a  pawn,  in  nature  of  pledges 
de  retorno  habendo,  for  the  process 
to  bring  such  pledges  into  court  is  by 
sci.  fa.  Moyser  v.  Gray,  Cro.  Car. 
446.  But  for  an  account  of  this  an- 
cient mode  of  proceeding,  see  Mr. 
Serjeant  Williams'%  ed. of  Sound,  vol.i. 
p.  1^5,  (n.  3.)  and  Gilb.  Replev.  242, 
243,  (ed.  1757.)  The  modern  prac- 
tice, however,  is  to  proceed  against 
the  sheriff  by  action  on  the  case  for 
taking  insufiicient  pledges  at  the  suit 
of  the  person  making  cognizance, 
where  there  is  no  avowant  on  the  re- 
cord. Page  v.  Earner,  1  Bos.  and 
Pull.  378  ;  and  in  such  actioii  the 
court  of  K.  B.  held  that  the  plaintiff 
could  not  recover  damages  beyond 
the  value  of  the  distress,  which  was 
not  equal  to  the  rent  in  arrear.  Yea 
V.  Lethbridge,  4  T.  Rep.  433.  But 
in  a  similar  action  it  was  held  in 
C.  B.  that  the  plaintiff  might  recover 
damages  to  the  extent  of  his  injury. 
Concanon 
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brout^ht  in  the  detinet)  though  there  is  much  curious  learning  in  the  oH 
books  concerning  it. 

The  advantage  the  plaintiff  has  in  bringing  an  action  of  replevin  in  the 
detinet,  in  preference  to  an  action  of  trespass  de  bonis  asportatis,  is,  that 
he  can  oblige  the  defendant  to  re-deliver  the  goods  immediately,  in  case 
upon  makinjy  ^is  avowry  they  appear  to  be  replevisable ;  but  as  in  such 
cases  he  may  more  speedily  have  them  delivered  to  him  by  application 
to  the  sheriff  in  the  common  way,  it  is  of  no  use,  unless  the  distrainer 
have  eloigned  the  goods  so  that  the  sheriff  cannot  get  at  them  to  make 
replevin  ;  and  in  such  case  he  may  bring  an  action  of  replevin  in  the 
detinet,  and  after  avowry  pray  that  the  defendant  may  gage  deliverance  ; 
or  he  may  upon  a  return  of  an  elongavit  to  -the  p/uries  writ  of  re- 
plevin, have  a  writ  to  the  sheriff  commanding  him  to  take  other  beasts 
of  the  defendant  in  mthemam,  (Termes  de  la  Ley,  590) ;  but  if  the 
defendant  before  the  return  of  the  withernam  appear  to  the  writ  of 
replevin,  and  offer  to  plead  non  cepit,  it  shall  stay  the  withernam ;  for 
the  defendant  shall  not  be  concluded  by  the  return  of  an  elongavit,  for 
the  sheriff  can  make  no  other  return,  where  he  cannot  find  the  thing  to 
be  replevied.— Bas/i/e  v.  Reignald,  E.  1693.    12  Mod.  36. 


Concanon  v.  Lethbridge.  2  H.  Bla. 
36.  In  a  subsequent  action,  how- 
ever, E]/re,  C.  J.  Buller,  J.  and 
Rooke,i.  declared  the  good  sense  and 
justice  of  the  case  to  be,  that  the 
sheriff  should  be  no  further  liable 
than  the  sureties  would  have  been 
if  he,  had  done  his  duty,  under  the 
statute  of  11  Geo.  2.  c.  Ip.  viz.  to  the 
amount  of  double  the  value  of  the 
things  distrained.  Evans  v.  Brander, 
2  Bla.  547.  Vide  etiam  post,  p.  60c, 
notes  (a)  (6) 

When  the  sheriff  has  taken  all  the 
preliminary  steps  required,  he  may 
issue  his  precept  to  his  bailiff  to  make 
replevin,  and  cause  the  goods  to  be 
restored  to  the  plaintiff.  F.  N.  B. 
{by  Hale)  168.  But  as  he  is  some- 
times negligent,  the  replevin  may, 
by  writ  of  pone  or  re.  fa.  lo.  be  re- 
moved into  a  superior  court  without 
any  cause  shewn  by  the  plaintiff, 
but  the  defendant  must  assign  a 
cause,  and  no  advantage  can  be  taken 
of  a  variance  between  the  plaint  and 
the  declaration  in  a  superior  court. 
Hargrave  v.  Arden,  Cro.  Eliz.  543. 
Vide  etiam  10  Ed.  II.  Avowry,  213. 
20  Ed.  III.  Avowry,  130  i  and  there 


is  another  writ,  by  which  these  pro- 
ceedings may  be  removed  into  a  su- 
perior court,  viz.  the  writ  of  accedas 
ad  curiam,  which  is  sued  by  plaint 
in  the  lord's  court,  and  is  a  species  of 
re  fa.  lo.  For  the  form,  see  Gilb, 
Replev.  145,  (cd.  175?.) 

'I'he  delivery  of  the  re.  fa.  lo.  to 
the  clerk  of  the  county  court,  after  in- 
terlocutory and  before  final  judgment, 
is  a  bar  to  all  further  proceedings 
there,  and  the  clerk  cannot  refuse 
the  writ  on  account  of  his  fees,  for 
he  may  sue  for  them.  Bevan  v.  PrOf 
thesk,  2  Burr.  1151. 

The  conditions  of  a  replevin  bond 
is  not  satisfied  by  a  prosecution  of 
the  suit  in  the  county  court,  but  the 
plaint,  if  removed,  must  be  prose- 
cuted in  the  superior  court,  and  a 
return  made  if  adjudged  there.  Gwil- 
lim  v.Holbrook,  1  Bos.  and  Pull.  410. 
Vide  p.  60,  n. 

If  the  writ  of  removal  be  return- 
able on  the  first  return  of  the  terra, 
plaintiff  must  declare  in  the  superior 
court  within  four  days  before  the  end 
of  that  term,  or  defendant  will  be 
entitled  to  an  imparlance.  Thompson 
V.  Jordan f  2  Bos.  and  Pull.  137- 

Where 
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Where  the  person  taking  the  goods  claims  property  in  them  before 
the  sheriff,  he  cannot  make  replevin  of  them :  but  in  such  case  the 
party  may  sue  out  a  writ  de  proprietate  probanda,  upon  which  the  sheriff 
[  ■  53  ]  must  have  an  inquest  of  office  ;  and  if  *  upon  such  inquisition  the  pro- 
perty is  found  in  the  plaintiff,  the  sheriff  shall  make  replevin,  a/iter  non ; 
but  though  the  property  be  found  in  tlse  defendant,  yet  the  plaintiff  is- 
not  concluded,  for  he  may  still  have  his  actiou  of  replevTfij'or  of  tres- 
pass ;  but  if  in  an  action  of  replevin  the  defendant  plead  property,  and 
it  be  found  for  him,  the  plaintiff  is  concluded.— So  if  goods  be  taken 
in  execution  (or  on  a  conviction  before  justices)  the  sheriff  shall  not  make 
replevin  of  them,  and  if  in  such  case  the  sheriff  should  make  replevin, 
he  would  subject  himself  to  an  attachment ;  for  goods  are  only  reple- 
visable  where  they  have  been  taken  by  way  of  distress,  {R.  v.MonkJiouse, 
E.  1742^.  Stra.  1 184.)  :(a)  Lord  Coke,  therefore,  defines  replevin  to  be 
a  remedy  grounded  upon  a  distress,  being  (as  he  says)  a  re-deliverance  ta 
the  first  possessor  of  the  thing  distrained,  ou  security  given  by  him  to  try 
the  right,  and  to  re-deliver  the  distress  if  judgment  skall  be  against  him.-^- 
Co.  Lit.  145. 

He  that  brings  replevin  must  have  an  absolute,  or  at  least  a  special 
property  in  the  thing  distrained ;  (b)  and  therefore  several  men  cannot 
join  in  a  replevin,  unless  they  be  jouit-tenants  or  tenants  in  comnaon.-r^ 
Jbid.  (c) 

Executors  may  have  a  replevin  of  a  taking  in  viia  lestatoris.  {Arundel 
V.  Trevil,  T.  I60l2.  Sid.  82.)  So  if  the  cattle  of  a  feme  sole  be  taken, 
and  she  afterwards  intermarry,  the  husband  alone  may  have  replevin.  But 
if  they  join,  after  verdict  judgment  will  not  be  arrested,  because  the 
court  will  presume  them  jointly  interested,  (as  they  may  be,  if  a  distress 

Ca)WAec\.\^m'Pcurson\-.  Roberts,  trained   by  commissioners  of  sowers 

"NVilles,  6"6'8.     It  is   not  univirsally  niay  not   be  replevied  whilst  in   the 

the  case,  however,  that  where  there  oflicer's  hands,  but  if  they  are,  and 

is  a  distress  replevin   may  be  nuiiu-  the  cause  is  removed  into  B.  R.  the 

taincd  ;  for  in  li.  v.  Monklumse,  sup.  court  will  not  quash  the  proceedings 

the  court  attached     an    uivler-shc-  on  a  summary  application,  but  leave 

rifl'  for  granting  a  replevin  of  goods  it  to  the  defendant  in  replevin  to  put 

distrained  for  deer-stealiug.     So  nei-  his  objection   on  record.     Pritchurd 

thcr  will   replevin    lie  on  a  distress  v.  Stevens,  6  T.  11.  522. 

made  for  a  duty  to  the  crown.     Jl.  C^O  Vide  Bro.  {Rcplev.)  pi.  8.  20. 

V.  Oliver,  Bunb.  14.     But  where  re-  for  a  mere  possessory  right  is  not  suffi- 

plevin  was  brought   for  goods   dis-  cient.  7V?//;)/fmfl«v.Crt.sr,  10  Mod.  25. 

trained  for  an  assessment   under  the  Cc)  The  words  of   Lord  Coke  are, 

highway  act,    the  court  would   rot  "  If  the   beasts  of  several  men   be 

set  aside  the  proceedings.    Teuton  v.  "  taken,  they  cannot  join  in  a  replc- 

Boyle,  2  Bos.  and  Pull.  399-  "  giundo,  but  every  one  must  have  a, 

it  is  doubtful  whether  goods  dis-  "  several  replevin." 

be 
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be  taken  of  good*  of  which  a  man  and  woman  were  joint-teiialUS,  and 
afterwards  intermarry) ;  the  avoWry  admitting  the  property  to  be  in  the 
manner  it  is  laid. — Bourne  and  Vx'  v.  Mattairc,  E.  8  Geo.  '2.  Ca. 
temp.  Hardw.  119.  F.  N.  B.  69- 

The  declaration  (a)  ought  to  be  certain  in  setting  forth  the  number 
and  kinds  of  cattle  distrained^  because  otherwise  the  sheriff  cannot  tell 
how  to  make  deliverance  if  it  should  be  necessary;  yet  an  avowry  may 
make  that  good  which  would  be  bad  on  demurrer,  both  parties  agreeing 
what  the  quantum  and  the  nature  of  the  goods  are,  (Moore  V.  Ctypsam-, 
ISI.  32  Car.  1.  Aley.  S2.  Sty.  71.)  as  if  the  declaration  were  for  taking 
fourteen  skimmers  and  ladles,  and  three  large  pots  and  covers.  {Bourne. 
V.  Mattaire,  E.  8  Geo.  II.  2  Stra.  1015.(6;  And  the  sheriff  may  re- 
quire the  defendant  to  shew  him  the  goods,  and  it  would  be  a  good  re- 
turn to  say  nullus  venit  ex  parte  defendentis  ad  ostendendum  bona  et  ca- 
talla. 

The  declaration  ought  to  be  not  only  of  a  taking,  in  a  vill  or  town,  but 
also  in  quodani  hco,  vocat;  but  if  the  defendant  would  take  advantage 
of  this,  he  must  demur  to  the  declaration. — Reade  y.  Hawke,  H.  1098. 
Hob.  16.  fc;  Buili/tkorpv.  Turner,  T.  \6  &  17  Geo.  2.  C.  B.  Willed, 
475. (d) 

A  man  niay  count  of  several  takings,   part  at  one  day  and  place,  and     [  ^-1'  J 
part  at  another  :  and  if  the  plaintiff  alledge  two  places,  and  the  defendant 
answer  only  one,  /.  e.  if  the  plea  begin  only  as  an  answer  to  part,  and  be 
in  truth  but  an   answer  to  part,  it  is  a  disconliimance,  and  the  plaintiff 
must  not  demur,  but  must  take  his  judgment  for  that  by  Nihil  dicif;  for 

CaJ  The   declaration,   as  well   as  or  l^ard  v,  Lakin^  Mo.   6/8  ;    and 

the  writ  oi"  replevin,  complains,  1.  of  note,  that  the  arguments  in  Reade  v. 

the  unlawful  taking,  and,  2.  of  the  Hawk-c,  s-up.   are  reported   in  Godb. 

unjust  detention;    if,  therefore,  the  180".  but  the  judgment  of  the  court 

sheritf  has  returned  replcg.  feci,  the  only  in  Hob.  \6.  and  1  Broxinl.  176'. 
replevin   goes  only  for  the  damages,  (dj  In  Abercrombie  v.  Varkkamt,  2 

and  the  declaration  is  in  the  dctinuit;  Bos.  &  Pull. 481, it  is  said  it  may  ap- 

but  if  the  sheiitf  has  not  madu  tluit  pear  haru  that  the  plaintiff  should  be 

return,   the  declaration   must   bo  in  ohU'^ed  to  u'dvne  the  locus  in  quo ;  but 

the  detintt.     Fctrec  v.  Duke,  Lulw.  so  much  strictness  is  not  required, 

1150.  for  the  law  considers  the  distress  as 

(bj  If  a  thing  afTixed  be  treated  in  wrongfully  taken  in  everyplace  where 
the  declaration  as  a  personal  and  defendant  may  have  it  in  his  custody; 
moveable  ciiattel,  it  cannot  be  plead-  it  is  sufficient,  therefore,  for  tho  plain- 
ed in  bar  that  it  is  appendant  to  the  tiff  to  name  that  place  where  he 
freehold.  N;hlct  v.  Smitk,  4  T.  R.  finds  defendant  in  possession  of  the 
50 1.  distress.     If,  however,  the  replevin  be 

Cc)  For  if  the  vill  were  alleged  brought  in  an  inferior  court,   the  lo' 

generally,  the  defendant  might,  per-  cus  in   quo  must   be  alleg  (i    to    be 

iiaps,  have  a  freehold   there  himself.  witliin   its  jurisdiction.     Quarks  v. 

\idii  Wards. Lavilk,  Cro.  Eliz.  8o<5,  Utarle,  Cro.  Jac.  .yS. 

if 
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if  he  demur  or  plead  over,  the  whole  action  is  discontinued.  But  if  a 
plea  begin  with  an  answer  to  the  whole,  but  is  in  truth  an  answer  to 
part,  the  whole  plea  is  naught,  and  the  plaintiff  may  demur.  {Week  v. 
Speed,  1 3  W.  3.  Salk.  94.  Weekes  v.  Peach,  T.  13  W.  3.  Salk.  1 79-  Raym. 
856.  F.  N.  B.  68.)  Where  the  defendant  avows  at  a  ditilerent  place,  in 
order  to  have  a  return,  he  must  traverse  the  place  in  the  count,  because 
his  avowry  is  inconsistent  with  it.  But  where  he  does  not  insist  upon  a  re« 
turn,  he  may  plead  non  cepit,  and  prove  the  taking  to  be  at  another  place, 
for  the  place  is  material.  {Johnson  v.  Wo/Ii/er,  H.  8  Geo.  1.  Str.  507 •) 
— ^This  is  to  be  understood,  where  the  defendant  never  had,  the  cattle  in 
the  place  laid  in  the  declaration  at  all ;  for  if,  on  the  plea  of  non  cepit, 
the  plaintiff  prove  that  the  defendant  had  the  cattle  in  the  place  laid  in 
the  declaration,  he  will  have  a  verdict :  and  if  the  fact  be  that  the  de« 
fendant  took  the  cattle  in  another  place,  and  only  had  them  in  the  place 
mentioned  in  the  declaration  in  the  way  to  the  pound,  he  ought  to  plead 
that  matter  specially. — Walton  v.  Kirsop,  C.  B.  M.  8  Geo.  3.  2  Wils. 
354.  (a) 

The  general  issue  in  replevin  is  non  cepit,  upon  which  property  cannot 
be  given  in  evidence,  for  that  ought  to  be  pleaded,  ( Wildman  v.  Norton, 
M.  25  Car.  2.  1  Vent.  249-  2  Lev.  92.  S.  C.  nom.  Wildman  v.  North)  ; 
and  if  he  plead  property  in  himself,  he  may  either  plead  it  in  bar,  or  in 
abatement,  (P resgr are  y.  Saunders,  M.  2Ann.  1  Salk.  5.);  (6^  but  if 
he  plead  it  in  a  stranger,  it  ought  properly  to  be  pleaded  in  abatement, 
thought  it  may  then  likewise  be  pleaded  in  bar. — Co.  Lit.  145. 

If  the  defendant  plead  property,  whether  it  be  in  himself  or  a  stran- 
'  ger,  he  shall  have  a  return  without  making  an  avowry  for  it ;  but  where 

the  plea  in  abatement  is  of  a  collateral  matter,  such  as  cepit  in  alio  loca 
he  must  make  an  avowry  in  order  to  have  a  return,  for  be  must  shew  a 
right  to  the  property,  or  at  least  to  the  possession,  to  have  a  return^, 
{Butcher  v.  Potter,  T.  4  W.  3.  Carth.  243.  Salk.  94-  S.  C):  but  the 
plaintiff  ought  not  to  traverse  the  matter  of  the  conusance ;  and  if  he 
do,  and  demurrer  be  joined  upon  it,  it  is  a  discontinuance,  and  the 
defendant  will  have  judgment.^— Bullythorp  v.  Turner,  sup.  Cc^ 

The 

(aj  This  action  was   brought   on  county,  city,  4"C.  wherein  such  of- 

1  &  2  P.  <!^  M.  c.  1 2.  *.  1.  for  driying  fences  were  committed.  Pope,  q.  t.  v. 

a  distress  out  of  the  hundred.     The  Davies,  2  Camp.  266. 

distress  was  in  a  hundred  in  Kent,  (bj  6  Mod.  81.  Holt,  562.  2  Ld. 

and  driven  into  another  in  Surrey,  Raym.  984.     Vide  etiam  Parker  v. 

where  they  were  impounded.  Per  cur.  Mellor,    Ld.    Raym.    217.     Carth, 

the   venue  was   improperly  laid   in  398. 

Kent,  for,    by  stat.  21  Jac.  1.  c.  4.  (c)  In  Dorkett  v.  Booth,  in  B.  R. 

*.  1.  actions  for  oflences  against  pc-  Selw.   N.  P.  Abr.   1027.   defendant 

D»l  statutes  shall  be  brought  in  the  pleaded  cepit  in  alio  loco,  and  prayed 

judgment, 
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The  defendant  may  either  avow  the  taking,  or  justify  it;  if  he  avow, 
it  must  be  upon  a  right  subsisting,  such  as  rent  arrear,  S^c.  and  then  he 
entitles  himself  to  a  return ;  but  where  by  matter  subsequent,  he  is  not 
to  have  the  thing  for  *  which  the  distress  was  taken,  there  he  will  not  be  [  *  55  ] 
entitled  to  a  return,  and  therefore  cannot  avow,  but  must  justify  ;  as  if 
a  lord  distrain  for  homage,  and  afterward  the  tenant  die,  and  then  his 
executor  bring  replevin.  (1  Danv.  Ab.  652.)  But  a  man  may  distrain 
for  one  thing,  and  avow  for  another. — Butler  r.  Baker ^  M.  33  &  34 
Eliz.  3  Co.  26.  (a) 

By  11  Geo.  2.  c.  19.  Any  person  distraining  for  rent,  relief,  heriot, 
or  other  service,  may  in  replevin  avow  or  make  conusance  generally, 
without  setting  out  a  title. — By  4  Geo.  2.  c.  28.  a  mjin  may  distrain  for 
rent-sec,  rent  of  assize,  and  chief-rents,  which  have  been  paid  for  three 
years,  within  twenty  before  the  first  day  of  the  then  sessions  (which  was 
in  1731,)  or  which  may  thereafter  be  created,  as  in  case  of  rents  reserved 
upon  lease,  (b) 

Note ;  if  the  defendant  acted  as  bailiff  to  another,  he  is  not  said  to 
avow,  but  to  make  cognizance,  i.  e,  instead  of  saying  bene  advocat  cap^ 
tionem,  he  says  bene  cognovit  captionem.  {Trevilian  v.  PynCy  E.  1707. 
Salk.  107.  11  Mod.  112.)  And  if  the  defendant  make  cognizance,  as 
bailiff  to  J.  S.  the  plaintiff  may  traverse  his  being  bailiff,  for  this  is  dif- 
ferent from  trespass  quare  clausum  Jregif,  for  there,  if  the  defendant 
justify  an  entry  by  command,  or  as  bailiff  to  one  in  whom  he  alledges 
the  freehold  to  be,  the  plaintiff  shall  not  traverse  the  command,  because 


judgment,  and  that  the  count  might  But  an  avowry  is  an  acknowledge- 
be  quashed.  On  demurrer,  for  that  ment  by  defendant  of  jthe  taking  of 
the  plea  ought  to  have  prayed  judg-  the  distress,  and  then  setting  forth 
ment  of  the  writ,  it  was  insisted  that  the  cause  for  the  purpose  of  a  ve- 
the  place  being  mentioned  in  the  turn.  The  distinction  between  a 
count  only,  and  not  in  the  writ,  the  justification  and  an  avowry  therefore 
exception  was  properly  taken  to  the  is,  that  the  first  goes  not  for  a  re- 
count where  the  fault  was,  and  the  turn.  Roll.  Ab.  319.  But  an  avowry 
court  gave  judgment  for  the  plaintiff,  always  does,  and  therefore  shews  a 
considering  the  conclusion  as  good.  subsisting  right  at  the  time  of  fhe 
(a)  A  Justification  as  a  plea  in  re-  avowry,  as  for  rent.  Danv.  Ab.  652. 
plevin  admits  the  taking,  but  denies  (bj  'J'here  are  many  good  causes 
the  injustice  of  it.  Presgrave  v.Saun-  of  avowry,  for  indeed  a  cause  exists 
dtis,  Salk.  5.  Wildman  v.  North,  2  in  every  case  where  there  is  a  right 
Lev.  92.  Therefore,  where  defendant  to  distrain,  as  for  rent  arrear,  da- 
pleaded,  that  at  the  time  of  the  tak-  mage-feasant,  fines  or  amerciaments 
ing  the  property  was  in  Lord  N.  and  in  courts  leet  or  baron,  tolls  or  cus- 
not  in  the  plaintiff,  he  was  held  en-  toms,  suits  or  services  claimed  by  the 
titled  to  a  return.  Sir  N.  Bacon's  custom  of  a  manor,  and  poor's  rates. 
Ca.  Cro.  Eliz.  475. 
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it  would  adtnit  the  truth  of  the  rest  of  the  plea,  viz.  That  the  freehold 
was  in  J.  S.  which  would  be  sufficient  to  bar  his  action.  (Vide  Earl 
of  Bedford's  Case,  E.  25  Eiiz.  Cro.  Eliz.  14  S.  P.)  (a)  But  m  trespass 
de  bonis  asportatis,  ex.  gr.  for  taking  the  plaintiif 's  sheep,  if  the  defend- 
ant justify  the  taking  them  damage-feasant  as  servant  to  ./.  6'.  the  plaintiff 
may  traverse  the  command  or  authority  ;  for  though  J.  S.  had  a  right  to 
take  the  cattle,  yet  a  stranger  who  had  no  authority  from  him  will  be 
liable. 

And  there  is  a  great  difference  between  a  justification  in  trespass,  and 
an  avowi*y  in  replevin,  in  another  respect,  ex.  gr.  for  an  amerciament  in 
acourt-leet;  in  the  justification  it  is  necessary  for  the  defendant  to  set 
forth  a  warrant  or  precept,  ^c.  but  not  to  aver  the  matter  of  present- 
^  ment,  because  his  plea  is  only  in  excuse  ;  but  in  avowry  he  ought  to  aver 

in  fact  tliat  the  plaintiff  committed  the  crime  for  which  he  is  amerced, 
because  he  is  an  actor,  and  is  to  recover,  which  must  be  upon  the  merits. 
— Treviliaii  v.  Pytie,  sup. 

In  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  taking 
his  goods,  the  defendant  pleaded,  that  the  house  is  parcel  of  an  half 

)i*  5Q  ^  yard-land,  holden  of  the  Earl  of  Northumberland,  *  by  homage,  fealty, 
escuage  incertain,  suit  of  court,  inclosmg  his  park  with  pales,  and  rent 
of  a  pound  of  cummin  :  and  for  three  years  rent  arrear,  and  for  the  ho- 
mage and  fealty  of  the  tenant,  he,  by  the  earl's  command,  entered  and 
look,  &jX.  The  plauitiff  traversed  ttie  tenure  modo  et  forma.  Special 
verdict  that  he  held  of  the  earl  by  homage,  fealty,  inclosing  his  park, 
rent  of  a  pound  of  cummin,  et  no)i  aUter  ,•  and  judgment  for  the  defend- 
ant ;  for  thougli  the  verdict  do  not  agree  with  the  plea  in  the  .nanner  and 
nature  of  the  tenure,  yet  it  agrees  in  substance  in  the  point  for  which  the 
distress  was  made  ;  and  that  is  sufficient:  for  there  is  a  difference  be- 
tween trespass  and  replevin,  for  in  replevin  it  behoves  the  avowant  to 

make  a  gopd  title  in  omnibus,  (b) 

If 

(»)  So   held   in  George  v.  Kiitvli,  aldcimcn  (one  of  whom  was  a  party 

7  Moil.  481,  where /ji/r//(^,  J.  rccoq-  to   the  dcinisp)   to   pay   the   rent  to 

nizcd  the  case  of  TrcvtUan  v.  I'iinc.  thcin  only,  for  the  pa3nuMit  of  vent 

But  see  more  of  this  subject  in  Mr.  to    the    servant  admitted    a   yearly 

Serjeant  IViUiams.  note  (c),  to  Potter  teniuicy. 

y.NartJi,  I  bauiid.  .017.  (bj   And    in    Goodman  v.  Jylin, 

In  li^'ood  v.  Tate,  2  Hos.  &  Pull.  Yeiv.   148,  it  was  hpld,  that  as  the 

N.  U«  247,  it  was   held   that   a   ser-  .avowant  is  to  have  a  return,  ho  ought 

vant   of    a  corporation   may   make  to  make  a  good  title  in  omnibus,  and 

cognizance  for  takmg  a  distress  un-  flie  avowry  or    cognizance    should 

der   a    demise  by  the    corporation,  contain  ^ufticient  matter.     A  tiefett 

(not  Mndor  their  seal)    notwiilistand-  in    tr'rm,    however,    though    not    in 

i/Hg  a  notice  had  been  given  l)y  the  substance,    may  bo    aided    by   the 

plea 
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If  an  avowry  be  made  for  rent,  and  it  appear  by  the  defendant's  own 
shewing,  that  part  of  it  is  not  yet  due,  yet  the  avowry  will  be  good  for 
the  residue.  (Duppa  v.  Maj/o,  T.  21  Car.  II.  1  Saund.  285.  Batte^ 
V.  Trevillion,  M.  32  Eliz.  Moor,  278.)  In  such  case  the  avowant  must 
abate  his  avowry  quoad  the  rent  not  due,  and  take  judgment  for  the 
rest ;  but  if  it  appear  that  he  has  title  only  to  two  undivided  parts  of  th? 
rent,  the  avowry  shall  abate.— iJ/cAa?v/5  v.  Coruforth,  M.  9  W.  III.  2  Salk. 

So  if  the  avowry  be  for  part  of  a  quarter  or  half  a  year's  rent,  he  must 
shew  how  the  rest  is  satisfied,  or  it  will  be  bad. — Johnson  v.  Baynes^ 
M.  7  W.  III.  12  Mod.  84.  Comb.  346.  S.  C.  Mounson  v.  Redsfiaw, 
T.  19  Car.  II.    1  Saund.  191.  .  . 

In  avowry  for  rent  and  a  nomine  pance  together,  without  alledging  any 
demand  of  rent,  the  avowry  is  good  for  the  rent,  though  it  will  be  ill 
for  the  penalty. — Duppa  v.  Mai/o,  sup.  Howell  v.  Sambacks,  Hob. 
133. (b)  ^ 

Avowry  for  rent  due  at  a  latter  day,  is  no  bar  in  avowry  for  rent  du^ 
at  a  former  day ;  but  an  acquittal  under  seal  is  ;  but  if  not  sealed,  con- 
trary proof  will  be  admitted. 

By  32  2fe«.VIII.  c.27.  The  executors  and  administrators,  of  tenant* 
in  fee,  fee-tail,  or  for  life,  or  rent  services,  rent  charges,  rent  seek,  and 

plea  of  the  adverse  party,  Brett's  Ca.  visee,  from  whom  he  claims.    Long 

(f.B.  7  Co.  25.     But  if  the  declara-  \.  Buckeridge,   1  Stra.  106.  and  the 

tion    be   for  taking  goods,  chattels,  commencemeiit  of  a  particular  estato 

and    beasts,  and   the  avowry    is   for  must  always  be  shewn  if  either  party 

taking  beasts  only,  it  will  be  bad  on  avow   or  justify  under   it.    Scil/i/  v. 

demurrer.   Hunt  \.  Brumes,  4  Mod,  £>a//j/,  2  Salk.  56'2.  1  Ld,  Rayra.  331. 

402.  Vide  etiam  Week  v.  Speed,  Salk.  (a)  Vide  S.  C.  in  1  Ld.  Rapn.'iib. 

94.  et  sup.  p.  54.  and  Corny.  42  ;  and  as  to  S.  P.  vide 

In  Challoner  v.  Clayton,   3  Salk.  //armow  v. L'arn^j/,  5  T.  R.  248,  and 

306,  defendant  avowed,  but  did  not  Mr.  Serjeant  [FiZ/mw/  notes  (6.8.) 

set  forth  his  title  :   this  is  not  good,  to  Duppa  v.  Mayo,  1  Saund.  285. 

Jf,  however,  the  defendant  had  the  (b)  But  where  the  issue  was  on  a 

possession,  it  is  a  good  bar  against  the  collateral  matter,  viz.  non  concessit, 

plaintiff  if  he  have  no  title,   but  he  though    no   demand   of    the  nomine 

cannot  give  a  return  unless  he  shew  pance  was  laid,    it  was  held   io   be 

property  in  the  goods,  and  it  is  suf-  cured    by  the   verdict.     Wentxoorth's 

ficient  if  they  were  delivered  to  him,  Ca.  Huti.  42. 

for  otherwise  the  judgment  must  be  Where  a  man  is  sole  seized,  or  has 

quod  qiiwr.  nil  cap.  per  billam,  but  no  a  title  to  an  entire  rent,  he  should 

return.  Parker  v.  Metier,  3  Salk.  54.  distrain  for  it  all  at  once,  for  the  law 

Upon  a  plea  in   replevin,   which  will   not  multiply  actions.     Holt  v. 

goes  to  the  point  of  the  action,  de-  Samback,   Cro.  Car.   103.     Hmt  v. 

fcndant  shall  have  a  return  without  Braines,  4  Mod,  402,  which  seems  to 

an  avowry.  PqrAerv.Me//yr,  1  Raym.  be   S.  C.  ^%  Johnson  v.  Baynes,    12 

217.     But  the  avowry  must  set  out  Mod.  84. 
an  attornment  on  a  fine  under  a  de- 

H  fee 
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f^p  farms,  may  distrain  uj3on  the  lauds  chargeable,  so  long  as  tlicj  re- 
main in  the  possession  of  the  tenant,  who  ought  to  have  paid ;  or  of  any 
other  person  claiming  under  him  by  purchase,  gift,  or  descent.  The  lik^ 
remedy  is  given  to  husbands  after  the  deaths  of  their  wives,  and  to  other 
persons  a(^er  the  death  of  the  Cestui  que  vie.  Lord  Coke  says,  that  th^ 
preamble  concerning  the  executors  and  administrators  of  tenant  for  life, 
is  to  be  intended  of  tenant  pxir  outer  vie,  so  long  as  Cestui  que  vie  livelh ; 
however,  it  has  been  since  deternjincd  to  extend  to  all  tenants  for  life. — 
Booh.  Bell,  H.  8  &  9  W.  III.   1  Raym.  173. 

Tenant  for  life  of  a  rent-charge  confessed  a  judgment,  which  was  ex- 
[*o7]  tended  hy  elegit;  tenant  for  life  died,  conusee  distrained,  *and  in  re- 
plevin avowed  for  the  arrears  incurred  in  the  life  of  tenant  for  life ;  and 
upon  demurrer  the  distress  was  holden  to  be  bad,  and  not  warranted  by 
the  statute.  1 .  Because  the  case  of  the  conusee  is  not  enumerated  in  it. 
2.  Because  he  conies  in  in  the  post,  and  not  under  the  tenant  for  life. — ' 
The  executor  of  a  grantee  of  a  rent-charge  for  divers  years,  if  he  so  long 
jive,  is  not  within  the  statute. —  Pool  v.  Duncomh,  T.  16.57. 

Lord  Coke  says,  if  a  man  make  a  lease  for  life,  or  a  gift  in  tail,  ret 
serving  a  rent,  this  is  a  rent-service  within  the  statute  ;  from  whence  it 
taiay  be  inferred,  that  he  thought  that  a  rent  reserved  upon  a  lease  fof 
years  was  not  within  it,  and  I  apprehend  that  it  is  not,  for  the  landlord  is 
not  tenant  in  fee,  fee-tail,  or  for  life,  of  such  a  rent;  and  it  is  the  execu- 
tors of  such  tenants  only  who  are  mentioned  in  the  act.  However  in  tres- 
pass, where  it  appeared  tlie  defendant  had  distrained  the  plaintiff's  goods 
for  rent  due  to  his  testator  upon  a  lease  for  years.  Lord  Chief  Justice;  hee 
held  it  to  be  within  the  statute,  and  the  defendant  obtained  a  verdict.— 
Powel  v.  Killick,  at  Westminster,  M.  25  Geo.  2.  (a) 

The  act  does  not  extend  to  rents  out  of  copyholds. — Jlppleton  y, 
Doilj/,  M.  6  Jac.  1.    Yelv.  lOo.  (b) 

% 

fa  J  On  plea  of  cognizance  as  bai-  bfforc;  therefore  if  a  U  nant  had  sucU 

lifl  to  il.  and  that  plaintili"  was  tenant  a  right,  and  parted  with  ir,  his  e.xe- 

to  R.  by  virtue  of  a  certain  dnuise;  it  ciitors  cannot  claim  it.  Co,  Lit,  162. 

appealed  that  the  plaintiff  held  under  Hence  it  is  always  necessary,  in  ar\ 

an  agreement  that  R.  would  demise  avowry  by  executors   or  adniinibtra- 

to  him  for  fourteen  years,   and   that  tciis,  who  have  distrained  for  nnt  ar« 

he  had  been  in  possession  I !irec  quv.r-  rear,  that  they  shall   aver  that   the 

ters  of  a  year.     Meld  that   this  was  land  remains  in  the  possession  of  the 

no  demise;    that  plaintiff  was    not  tenant  who  ought   to  have  paid,  or 

tenant  from  year  to  year,  and  that  he  some  person  who  claims  under  hira, 

plight     be   ejected    without    noiic«,  ibr  to  such  cases  only  does  the  sta- 

Uegan\.  Johnston,  ^.'lannt.  148.  tute  extend.     Mt/lcs  v.  IViltovghby, 

(I))  Neither  docs  it  give  any  right  Cro.  Kliz.  547.     An  executor  or  ad- 

%i  distress  to  a  tenant  who  bad  it  not  ministrator,  however,   must  always 

bring 


Chap.  IV."}  replevin. 

By  21  //^».  Vlll.  c.  19.  If  the  avowry,  cognizance,  or  justification  be 
found  for  the  defendant,  or  the  plaintiff  be  nonsuited,  the  defendant  shall 
recover  such  damages  and  costs  as  the  plaintiff  would  have  had  if  he  had 
recovered,  (a) — But  note,  this  act  mentions  only  persons  avowing  or 
making  cognizance  for  rent-service,  customs,  services,  damage-feasant^ 
or  for  other  rent  or  rents  ;  so  that  it  does  not  extend  to  an  avowry  for  a 
nomi/ie  paucE,  or  for  an  estray ;  and  therefore,  if  in  such  case  damages 
rand  costs  were  given,  the  judgment  would  be  reversed. — Warner  v.  Har- 
den, T.  2  Car.  1.   W.  Jones,  \So.(h) 

In  replevin  the  defendant  avowed  for  £SQ  rent  for  a  year  and  half; 
the  plaintiff  pleaded  payment  of  ^12  and  issue  thereon,  and,  another 
issue  as  to  the  ^24.  The  first  issue  was  found  for  the  plaintiff,  and  da- 
mages and  costs  taxed  by  the  jury :  but  the  second  issue  being  found 
against  the  plaintiff,  so  that  the  defendant  was  entitled  to  a  return,  and 
4o  damages  and  costs,  it  was  upon  motion  holden,  that  the  jury  finding 


,5t« 


bring  himself  within  the  statute  ;  but 
where  the  avowry  was  as  administra- 
trix of  rent,  to  which  defendant  was 
entitled  in  her  own  right,  she  never- 
theless had  judgment,  her  claim  as 
administratrix  being  rejected  as  sur- 
plusage. Broiojie  v.  Dunna-j/,  Hob. 
208. 

Ca)  Though  the  words  of  this  sta- 
tute are,  that  the  lord  niat/  distrain 
cm*  the  lands  within  the  lord's  fee,  yet 
if  the  beasts  have  been  driven  off  the 
lands,  but  pursued  by  fresh  suit,  the 
lord  may  distrain  of  the  lands.  Ca. 
of  Avowry,  ^Co.  22.  And  notwith- 
standing this  statute,  the  loid  may 
still  elect  to  avow  at  common  law  if 
he  pleases,  for  the  statute  is  in  the 
alternative  '*  may,"  Co.  Lit.  26S,  and 
that  without  naming  any  person 
against  whom  he  so  avows,  yet  he 
niust  alledge  seisin  by  some  certain 
tenant  within  forty  years.  Ibid.  But 
if  the  defendant  avow  according 
to  the  statute,  every  plaintiff  ip  re- 
plevin may,  under  sect.  4,  avail 
himself  of  every  answer  to  the 
avowry  that  is  sufficient  except  dis- 
claimer. In  Lucy  v.  Fisher^  Cro. 
Eliz.  146,  however,  defendant  in  his 
avowry  mentioned  the  name  of  the 
tenant,  which  the  statute  did  not  re- 
quire, but  he  concluded  secnnd.  stqt. 
Sfc.     This  was  held  wel^  within  the 


statute,  though  the  name  should  not 
have  been  mentioned.  Whore  th© 
tenant  conveyed  to  the  king,  who 
granted  over  to  B.  it  was  held  that 
the  lord  could  not  avow  upon  B,  for 
by  the  grant  to  the  king  the  tenure 
was  at  an  end ;  the  lord,  therefore, 
should  have  declared  according  to 
the  circumstances  of  his  case.  Bro" 
ker  v.  Smith,  Andei-s.  ISp. 

(bj  So  where  the  avowry  was  for 
an  amercement  in  a  leet,  and  tha 
plaintiff  was  nonsuited,  the  court 
held  the  case  not  within  the  statute, 
and  the  avowant  was  not  entitled  to 
damages  and  costs.  Porter  v.  Grey, 
Cro.  Eliz.  300. 

But  this  statute  has  been  held  to 
extend  to  amercements  in  lects,  ha- 
rlots, estrays,  4c-  if  th*^  plaintiff  be 
barred.  Haselip  v.  Chaplin,  Cro. 
Eliz.  257. 

Where  the  judgment  in  replevin 
was,  that  the  defendants  should  have 
a  return  of  the  cattle,  and  recover 
their  damages  and  costs,  assessed  by 
a  jury,  8^c.  it  is  good,  either  as  a, 
judgment  at  common  law,  though' 
the  return  be  not  adjudgetl  irreple- 
visable, or  as  a  judgment  under  staf, 
21fl"en.  8.  c.  19.  which  entitles  the 
defendants  to  damages  and  costs, 
Gamon  v.  Jones,  4  T.  R.  505. 


H  2, 


damages 
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damages  and  costs  for  the  plaintiff  was  void Dent  y.Parso,  E.  I619. 

Cro.  Jac.  473. 

By  17  Car.  II.  c.  7.  If  the  plaintiff  in  replevin  be  nonsuited  before 
issue  joined,  the  defendant  making  a  suggestion  in  nature  of  an  avowry 
[  *58  ]  or  cognizance  for  rent,  the  court  *  shall  award  a  writ  to  enquire  of  the 
rent  in  arrear,  and  of  the  value  of  the  distress.  Note  ;  it  has  been  the 
custom  ever  since  this  statute  (as  it  was  before)  to  enter  judgment  for  a 
retorn'  habend' ;  but  notwithstanding,  the  defendant  may  enter  a  sugges- 
tion on  this  statute,  and  a  writ  of  second  deliverance  will  be  no  super- 
sedeas to  such  writ. — The  whole  fact  is  to  be  proved,  and  may  be  liti- 
gated on  the  writ  of  enquiry. —  Cooper  v.  Sherbrookf  E.  32  Geo.  2.  C.  B. 
2WiIs.  llG.Caj 

By  the  same  statute,  in  case  the  plaintiff  be  nonsuited  after  avowry  or 
conusance  made,  and  issue  joined,  or  if  the  verdict  shall  be  given  against 
him,  the  jury  shall,  at  the  prayer  of  the  defendant,  enquire  concerning^ 
the  sum  of  the  arrears,  and  the  value  of  the  goods  and  cattle  distrained, 
and  thereupon  shall  have  judgment  for  such  or  so  much  thereof  as  the 
goods  and  cattle  distrained  amounted  unto,  (b)  But  in  such  case  if  the 
jury  omit  to  enquire  of  the  value  of  the  rent  arrear  or  of  the  cattle,  it 
cannot  be  supplied  by  a  writ  of  enquiry,  because  the  statute  confines  the 
enquiry  to  the  jury  impanelled  in  the  cause.    (Sheape  v.  Culpepper,  M, 


(a)  For  the  damages  are  not  the 
things  avowed  for,  but  are  given  by 
Stat.  21 //cm.  VIII.  as  a  compensation 
to  the  avowant ;  therefore,  though 
the  second  deliverance  supersede  the 
cftect  of  the  judgment  or  nonsuit, 
riz.  a  return  of  the  goods,  yet  the 
damagi's  still  continue.  Pratt  v.  Rut- 
kis,  12  Mod.  54.7.  Baficr  v.  Lade, 
Carih.  '25:i.  Qit.  an  tan,  if,  under 
the  writ  of  enquiry,  defendant  shall 
not  have  ajl  the  rent  avowed  for,  be- 
sides costs  and  damages  ;  for  per  Ba- 
thurst,  J.  in  Cooper  \.  Shcrbrook, 
.*up.  the  Stat,  of  17  Cor.  2.  intended 
that  tlic  proceedings  by  writ  of  en- 
quiry, J/?,  ya.  and  digit,  'iiionXA  be 
anal  for  the  avowaiit  to  recover  his 
damages,  and  that  the  plaintiff  was 
to  kt^ep  his  cattle,  notwithstanding 
the  course  of  awarding  a  rctoruo  hu- 
benih,  which  is  a  righ(^  judgment, 
(and  still  is  entered  up  as  before  the 
statute),,  for  the  act  has  not  al- 
tered the  judgment  at  law,  but  only 
given  a  further  remedy  to  the  avow- 
ant. 


It  has  also  been  held  on  this  sta- 
tute, that  if  the  plaintiff  be  nonsuit- 
ed, the  defendant  is  not  bound  to 
take  his  remedy  under  the  statute, 
for  he  may  proceed  by  action  on  the 
replevin  bond  against  the  plaintiff 
and  his  sureties.  Waterman  v.  Yea, 
Lyde  v.  lAiurencc,  2  Wils.  41. 

Cb)  If  the  jury  find  for  the  plain- 
tiff', they  should  also  find  damages ; 
if  the  action  is  in  the  detinet  only, 
they  should  give  damages  to  the  full 
value  of  the  distress,  as  well  as  for 
the  unlawful  taking.  Pttreev.  Duhe, 
2  Lutw.  1150.  But  in  the  common 
action  in  the  detinuit,  they  give 
damages  for  the  unlawful  taking, 
and  do  not  notice  the  cattle,  because 
the  plaintiff  had  them  in  his  posses- 
sion. 

If  the  value  of  the  distress  shall 
not  be  found  to  be  the  full  value  of 
the  arrears  distrained  for,  the  party, 
to  whom  such  arrears  were  due,  his 
executors  or  administrators  may, 
from  lime  to  time,  distrain  again. 
Vide  17  Car.  2.  c.  7.  F-  N.  B.  72. 

20  Car. 


Chap.  IV.]  replevin. 

^0  Car.  H.  1  Lev.  253.  Therefore  in  such  case  the  defendant  must 
take  judgment  de  relorno  habendo  at  common  hiw  ;  but  it  is  not  the  same 
upon  21  //.  8.  nor  upon  the  4S  Eliz.  c.  2.  if  the  defendant  avow  as 
overseer  for  a  distress  for  a  poor's  rate,  because  if  the  jury  had  enquired, 
it  had  been  as  an  inquest  on  which  no  attaint  would  have  lain,  and  the 
statute  does  not  tie  it  up  to  the  same  jury.  {Tucker  v.  Stevens,  E* 
6  Geo.  I.  C.  B.  Herbert  v.  TVaters,  M,  7  W.  III.  Carth.  362.)(a) 
And  if  the  plaintiff  being  nonsuited  bring  a  writ  of  second  deliverance, 
though  it  will  be  a  supersedeas  to  the  writ  de  retorno  habendo,  yet  it  wili 
be  none  to  the  writ  of  enquiry. — Valentines.  Faucet,  T.  8  Geo.  I.  Str. 
!021.  Ca.  temp.  Hardw.  138. 

Note ;  in  w  rits  of  enquiry  the  jury  set  their  hands  and  seals  to  the 
verdict;  and  upon  the  trial  of  such  writs  the  judge  of  Nisi  Prius  is  only 
assistant  to  tlie  sheriff,  and  has  no  judicial  power ;  and  if  the  parties 
come  to  atiy  agreement  at  the  trial,  the  way  is  to  bring  it  to  the  judge  to 
sign,  and  after  move  above  to  have  it  made  a  rule  of  court. — Case  of 
Hampstead  Water  Farmery,  E.  13  W.  111.  12  Mod.  519-  Anon.  H.  IS 
W.TII.  Ibid.  610. 

The  writ  of  second  deliverance  is  a  judicial  writ  depending  upon  th« 
iSrst  original,  and  is  given  by  stat.  of  lVest7n.  2.  (13  E.  1.  c.  2.)  which  re- 


Ca)  It  has  also  been  resolved  on 
this  statute,  that  if  the  plaintilT  be 
nonsuited  after  avowry,  the  jury  only 
Avho  try  the  cause  can  assess  the  ar- 
rears, damages,  4't"-  and  if  they  omit 
it,  it  cannot  be  supplied  by  a  writ  of 
enquiry  of  rent  in  arrear  to  that  jury. 
S/wape  V.  Culpepper,  1  Lev  Q55. 
Ward  V.Culpepper,  1  Vent.  40.  Vide 
etiam  Freeman  v.  Archer,  2  Bla.  7()3, 
where  Gould,  J.  expressed  a  doubt 
whether  a  writ  of  enquiry  could  be 
granted  to  supply  a  deftsftive  verdict 
for  defendant  in  casc  of  an  avowry 
for  rent  arrear  ;  but  in  Recs  v.  Mor- 
gan, 3  T.  R.  349,  it  was  held,  that, 
under  this  statute,  the  jury  must 
find  as  well  the  amount  of  the  rent 
arrear  as  of  the  goods  distrained, 
'i'hereforc,  where  the  avowry  was  for 
£\^o,  three  years  rent  arrear,  and 
the  jury  found  a  verdict  for  that  sum 
as  damages,  without  finding  either 
the  amount  of  the  rent  in  arrear  or 
the  value  of  the  cattle  distrained, 
this  was  held  to  be  error;  but  the 
court    allowed    the     defendant    to 


amend,  and  to  enter  his  judgment  pro 
ret.  hub.  after  a  writ  of  error  brought. 
This,  however,  is  confined  to  cases 
within  the  statute,  as  avowries  for 
rent,  for,  where  defendant  avowed 
the  taking  as  a  distress  for  poor 
rates,  and  the  jury  omitted  to  en- 
quire of  the  damages,  the  court 
granted  a  writ  of  enquiry  to  supply 
the  defect.  De-well  v.  Marshall,  3 
Wils.  442.  2  Bla.  921.  Herbert  v. 
Waters,  Salk.  205.  And  in  general, 
as  was  laid  down  by  Lord  Hardwickt, 
in  Valentines.  Faucett,  sup.  the  court, 
in  every  case  where  it  is  not  tied  up 
by  the  statute  17  Car.  2.  c.  7.  «.  2. 
w  hich  respects  only  rent  arrear,  may 
grant  a  writ  ot  enquiry  to  do  com- 
plete justice;  therefore  it  was  so  held 
in  the  case  of  poor  rates,  by  Qovld,.]. 
in  Dexvell  v.  Marshall,  2  Bla.  92 1 .  So 
where  defendant  avowed  for  a  taking 
damage-feasant,  and  the  plaintitl' 
was  non-suited,  a  writ  of  enquiry 
was  granted.  Ibmfreys  v.  Misdall, 
Comb.  11.  Sed  nota  the  case  of 
Farmers  of  Hampstead  Water,  sup. 

cites. 
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cites,  that  after  the  return  is  awarded,  the  party  distrained  does  replevy 
again,  and  so  the  judgments  given  in  the  king's  courts  take  no  effect, 
wherefore  it  enacts,  that  when  return  is  awarded  to  the  distrainer,  the 
sheriff  shall  be  commanded  by  a  judicial  writ  to  make  return,  in  which 
f  *59  3  it  shall  *  be  expressed,  that  the  sheriff  shall  not  deliver  them  without 
writ,  making  mention  of  the  judgment.  And  it  further  enacts,  that  if 
the  party  make  default  again,  or  for  any  other  cause  return  of  the  dis- 
tress be  awarded,  being  now  twice  replevied,  the  distress  shall  remain 
irreplevisable,  (a) 

By  4  ^  5  Ann.  c.  \Q.  The  plaintiff,  with  leave  of  the  court,  may 
plead  as  many  pleas  as  he  shall  think  necessary ;  and  if  a  verdict  be 
found  on  any  issue  for  the  defendant,  costs  shall  also  be  given ;  unless 
the  judge  certify  that  the  plaintiff  had  a  probable  cause  to  plead  such 
matters. — Bright  v.  Jackson,  28  Geo.  2.  C.  B.  (b) 

If  issue  be  joined  on  the  property,  the  defendant  may  give  in  evi- 
dence, the  plaintiff's  having  the  cattle  in  mitigation  of  damages.^ — 
Jnon.  Godb.  98. 

If  the  plaintiff  plead  riens  arrear  in  bar  to  an  avowry  for  rent,  he 
cannot  upon  such  issue  give  in  evidence  non-tenure. 

If  the  defendant  avow  the  taking  damage-feasant,  and  the  plaintiff 
prescribe  for  common  for  all  commonable  cattle,  and  upon  issue  joined 
thereon,  give  in  evidence  common  for  sheep  and  horses  only,  this  will 
not  maintain  the  issue ;  but  if  he  had  a  general  common,  and  prescribed 
for  common  for  any  particular  sort  of  cattle,  it  would  be  good. — Pring 
V.  Henley,  per  Ward,  C,  B.  at  £jro/?>  1700.  (c) 

If 


(a)  The  advantage  aflTorded  by  arowrics  found  against  hira.  Stone 
the  provisions  of  this  statute  is,  v.  Forsyth,  2  Doug!.  683.  (709.)  n.  2. 
that  the  writ  of  enquiry  awarded  But  in  Coan  or  Cone  v.  Bowles,  1 
under  it  may  be  executed,  notwith-  Salk.  5205.  Carth.  122.  4  Mod.  J.  it 
standing  the  plaintiff  has  sued  out  was  held,  that  an  avowant  is  not 
a  suit  of  second  deliverance;  and  a  plaintiff  within  the  meaning  of 
the  same  rule  holds  with  respect  to  3H.  VII.  c.  10,  so  as  to  be  entitled 
the  writ  of  enquiry  of  damages,  to  costs  on  the  affirmation  of  a 
•under  21  Hew.VIlI.c.  19.  which  may  judgment  in  his  favor  on  a  wrjt  of 
be  executed  after  a  writ  of  second  error. 

deliverance  has  been  served.   Pratt  (c)  An  inhabitant,  having  com^ 

V.  Ruilidge,   Salk.  <)5-     Vide  etiam  mon  as  such,   shall  not  have  other 

Gatnon  \.  Jones,  4T.  Rop.  510.  beasts  to  common  there  than  such 

(b)  And  an  avowant  (though  not  as  are  letant  and  couchant  in  the 
within  the  words)  is  within  the  mean-  vill  where  he  is  inhabitant,  and 
ing  of  the  4th  section  of  this  act,  there  is  no  diversity  between  that 
f  ntitlcd  to  plead  several  avowries ;  and  common-appendant,  for  he  that 
and  within  the  5th  section  he  was  has  common-appendant  to  an  acre 
holden  liable  to   pay  costs  on  the  of  land  shall  not  use  it  with  other 

bcitsts 


A   . 
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If  a  man  prescribe  for  a  certain  number  of  cattle,  it  is  not  necessary 
to  shew  they  were  levant  nnd  couchant,  because  it  is  no  prejuaice  to  the 
owner  of  the  soil,  ihe  number  being  ascertained:  (tiichards  v.  Squihf 
10  VV.  III.  1  Raym.  726.)  But  if  the  prescription  be  for  a  i^umber  un- 
certain, they  mast  be  levant  and  couchant ;  (a)  but  a  prescription  for  all 
cattle  levant  and  couchant  will  be  good ;  and  need  not  be  for  all  hi» 
cattle ;  for  levancy  and  couchancy  are  a  sufficient  ascertaining  what 
cattle  may  be  put  in,  for  no  more  shall  be  said  to  be  levant  and 
couchant  than  the  land  is  sufficient  to  maintain,  and  it  the  plaintiff  were 
guilty  of  any  fraud  as  to  that,  the  defendant  may  take  actvantage  of  it  in 
pleading.  ([landing  v.  Johnson,  M.  20  Geo.  2.  Leeoh  v.  Widsleify 
l\.  1670.  1  Vent.  54.)  If  the  jury  find  the  plaintiff  has  common  by 
prescription  prout  he  has  prescribed,  paying  for  it  every  year  one  penny 
to  the  defendant ;  the  plaintiff  fails  in  his  prescription,  foT  it  is  intire, 
and  the  payment  of  one  penny  parcel  of  it.  {Lovelace  v.  llei/nolds^ 
Cro.  Eliz.  546.  5Q3.)  (b)  6ut  in  Gray  v.  Fletcher,  (5  Co,  78.  Cro. 
Eliz.  405.)  where  the  copyfiolder  prescribed  to  have  common,  and  the 
jury  found  he  had  common  prout  he  had  prescribed,  but  also  found  that 
the  copyholders  of  that  manor  had  used  to  pay  to  the  lord  a  hen  and 
five  eggs  yearly  pro  eadem  communia,  *it  was  adjudged  to  be  well;  for  [  60] 
they  were  two  prescriptions,  and  the  distinction  between  this  case,  and 
tlie  case  of  Lovelace  v,  Reynolds,  was  taken  and  allowed  in  Kenchhi  v. 
Knight,   M.  23  Geo.  II.    1  Wils.  253. 

So  if  a  man  prescribe  for  common-appendant  to  300  acres  in  four 
towns,  and  the  evidence  is,  that  it  is  appendant  to  200  acres,  in  two  of 
the  towns  only,  this  will  not  mahitain  the  issue;  {Michel  v.  Mortimer, 
M.  15  Jac.  1.  Hob.  209.)  but  if  he  prescribe  for  common-appendant 


beasts  than  those  which  arc  levant  levant  and    couchant   through   the 

and  couchant   upon    the    said    acre.  winter.    S.  C.     Et   vide   Benson   v, 

Bro.  Ahr.    tit.  Commoner   and  Com-  Chester,  8  T.  Rep.  400.  S,  P. 

mon,  pi.  8.     See  more  as  to  an  aver-  Cb)    In  Bushuood   v.  Pond,    Cro. 

ment    of    the  Icvanci/  and  couchancy  Eliz.  722,  it  was  held,   that  a  man 

of  cattle   in   INI r.  Serjeant  fFi7//aw*,  may  prescribe  for  less  than  he  proves, 

note  (4)  to  Manchester  Earl  v.  Vale,  ]5ut  he  must  prove  as  large  a  right 

]  Sauiul.  28.  as  he  prescribes.    IXotheram  \. Green, 

(a)    i>y  levancy  and    couchancy  Noy.  ()7.     Yet  he  cannot  prescribe 

is  meant  the  possession  of  such  lands  a   right   of    common   over   his  own 

as   will    support    cattle    during    the  field;   therefore  it'  he  prescribe  such 

winter.      Scholes    v.   Hargraves,    5  a  right  over  a   field   of   100  acres, 

T.   Rep.  48 ;  therefore   the  plaintiff  his    own    being   parcel    thereof,    he 

must  prove  that  he  is  in   possession  may  except  that  from  his  prescrip- 

of  some  land  whereon  rattle  may  be  tion.     Conyers  s.  Jackson,  Clayi.  19. 
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to  his  house  and  20  acres,  and  upon  evidence  it  appears  that  he  has 
but   18,   that  will  maintain  his  issuQ.— 'Gregory  \.  Hill,   M.  38  Eliz. 

Cro.  Eliz.  53 ].("«; 

If  a  man  avow  taking  the  cattle,  damage-feasant,  and  the  plaintiff 
plead  tender  of  amends  and  a  refusal,  he  shall  recover  damages  for  the 
detaining,  and  not  for  the  taking,  because  the  taking  was  law  ful ;  but  if 
the  tender  were  before  the  taking,  the  taking  is  tortious ;  if  after  im- 
pounding, neither  the  taking  nor  detaining  is  tortious.  C6^  And  after 
the  avowant  has  had  return  irreplevisable,  yet  if  the  plaintiff  make  suf- 
ficient tender^  he  may  have  detinue  for  the  detamer  after. — Home  v. 
Lewin,  H.  12  W.  III.  Salk.  584.  Vide  Carpenters  Ca.  M.  8  Jac.  I. 
8  Co.  290. 

In  an  avowry  for  rent  the  plaintiff  may  plead  a  tender  and  refusal, 
without  bringing  the  money  into  court ;  because  if  the  distress  were  not 
rightfully  taken,  the  defendant  nmst  answer  the  plaintiff  his  damages,  (c) 

!Note;  That  in  order  to  prevent  vexatious  replevins  of  distresses  for 
rent,  the  1 1  Geo.  2.  c.  19-  enacts,  that  sheriffs  and  other  officers  grant- 
ing replevins,  shall  take  from  the  plaintiff,  and  two  responsible  persons 
as  sureties,  a  bond  in  double  the  value  of  the  goods  distrained  (to  be 


(a)  Neither  inhabitants  nor  tenants 
at  will  can  prescribe,  but  yet  they 
may  say,  tliat  in  the  same  vill  there 
has  been  an  usage  and  custom  from 
time,  SfC.  and  that  all  the  inhabit- 
ants or  tenants  of  the  vill  a  volun- 
tate,  4"C.  have  use,  8fC.  Bro.  Abr. 
tit.  Custom,  207-49.  Prescription, 
152-76.  The  plea  m  this  case  was 
of  a  custom,  that  inhabitants,  resid- 
ing in  antiq.  mess,  in  S.  have  a  right 
of  common,  SfC.  Per  Cur.  this  is 
not  within  any  description  of  com- 
mon. He  who  claimeth  such  com- 
mon cannot  have  any  action  for  it. 
Tenant  in  fee-simple  prescribes  in 
his  own  name,  but  a  tenant  for  life, 
years,  and  at  will,  in  the  name  of 
him  who  hath  the  foe,  and  he  who 
hath  not  any  interest  cannot  have 
any  common.  A  prescription  is  al- 
ways allcdgcd  in  the  person,  a  cus- 
tom in,  the  land.  Gateward's  Ca. 
6  Co.  60.  (b). 

There  may  be  a  custom  for  an 
casement,  but  for  a  profit  d  prendre, 
the  party  must  pi^ribc  in  (i  que 
estate.  Grimstead  ^^jffirloxo,  4  T.  R. 
7I8. 


As  to  prescription  for  an  inha- 
bitant or  occupier,  vide  Weekly  v. 
Wikbnan,   Ld.  llaym.  405. 

(b)  Case  will  not  lie  for  detain- 
ing the  plaintiff's  cattle  in  the  pound 
after  a  tender  of  amends,  but  the 
specific  remedy  of  replevin  must  be 
pursued.  Anscombev.  Shore,l  Camp. 
285. 

(cj  On  payment  into  court  of  the 
rent  avowed  for,  with  costs,  the 
court  will  stay  the  proceedings  in  re- 
plevin. Vernon  v.  Wynne,  1  H.  Bla. 
24.  So  before  the  avowry  on  pay- 
ment of  debt  and  costs  to  that  time, 
with  the  costs  of  the  application, 
but  not  on  payment  of  the  rent  and 
costs  to  the  time  of  the  tender,  which 
had  been  made  of  such  rent  and 
costs  after  the  distress  and  before 
the  replevin.  Hopkins  v.  Shrole,  1 
Bos.  &  Pull.  382.  Nor  upon  pay- 
ment of  costs  on  application  of  the 
defendant,  though  no  special  da- 
mage was  assigned  in  the  declara- 
tion. Hodgkinson  v.Snibson,  3  Bos. 
&  Pull.  603. 


ascertained 
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ascertained  by  oalli)  conditioned  for  prosecuting  the  suit  with  effect, 
and  for  a  return  of  the  goods ;  and  the  sheriff  is  authorized  to  assign  the 
bond  to  the  avowant  or  person  making  conusance ;  (^a^  and  if  the  bond 
be  forfeited,  the  avowant  may  bring  an  action  in  his  own  name,  and  tlie 
court  may  by  rule  give  relief  to  the  parties,  Ssc.(b) 

It 


mh 


(a)  In  Chapman  v.  Butcher,  Carth. 
248,  plaintiff  in  replevin  gave  a 
bond  to  the  bailiff  of  N.  W.  to  pro- 
aecute  icith  effect  in  the  court  of  re- 
cord of  that  borough,  and  to  make 
return,  if  return  should  he  a(lJ7idged 
by  law.  A  replevin  was  brought  in 
the  borough  court,  and  judgment 
given  for  defendant,  which  was  re- 
versed in  B.  R.  and  a  new  judgment 
was  given,  that  the  plaint  should 
abate,  and  dffendant  have  a  return. 
An  action  was  then  brought  on  the 
bond,  and  it  was  holden  a  lawful 
bond  ;  but,  with  respect  to  the  con- 
dition, it  was  determined,  that  it 
ivas  not  confined  to  a  prosecution 
in  the  court  of  N.  W.  but  extended 
\o  the  prosecution  of  a  writ  of  error 
in  B.  11.  for  that  was  a  part  of  the 
suit  commenced  below,  and  by  the 
words,  "  if  a  return  should  be  ad- 
judged bylaw;"  the  condition  was 
not  Confined  to  the  judgment  of  any 
particular  court:  wherefore  the  court 
gave  judgment  for  the  bailiffs. 

Again,  in  Morgan  v.  Griffith,  7 
Mod.  380,  Lee,  C.  J.  said,  that  in 
all  replevin  bonds  there  were  three 
several  independent  conditions  :  one 
to  prosecute,  another  to  return  the 
goods,  and  a  third  to  indemnify  the 
sheriff,  and  that  a  breach  may  be 
assigned  on  anyone  of  them.  "  To 
prosecute  with  effect,"  his  lordship 
said,  must  be  not  only  to  proceed  to 
the  end  of  the  suit,  but  to  succeed  in 
it ;  it  is  not  a  completion  of  the  con- 
dition, therefore,  to  have  levied  a 
plaint  in  the  county  court,  for  the 
words  extend  to  all  proceedings, 
from  the  beginning  to  the  end,  as 
well  in  the  court  below,  as  by  re. 
fa.  lo.  in  the  superior  court.  Vide 
etiam  Vaughan  v.  Norris,  Ca.  temp. 
Ilardw.  137.  Ormoiid  v.  Brierly, 
Carth.  519.   12  Mod.  380. 


In  Dias  v.  Frecjiian,  5  T.  Rep. 
195,  it  was  held,  that  the  breach 
assigned  in  a  declaration  on  a  re- 
plevin bond,  ought  to  pursue  the 
condition,  but  it  need  not  go  fur- 
ther. And  in  Outfield  v.  Carney,  2  Wils. 
83,  it  was  held,  that  if  the  plaintiff 
in  replevin  die  after  declaration  and 
before  avowry,  no  ret.  hahend.  can 
be  issued. 

(h)  It  is  the  general  opinion  of 
the  pleaders,  that  a  replevin  bond  is 
not  assignable,  unless  an  avowry  or 
cognizance  has  been  pleaded.  If 
therefore  the  plaintiff  in  replevin 
suffer  himself  to  be  nonprossed,  the 
proceedings  on  the  bond  must  be  in 
the  sheriff's  name.  11  Geo.  2.  c.  \% 
s.  23.  Qu.  tameu.  s.  22.  which  en- 
ables defendant  to  avow  and  make 
cognizance.  S.  23.  also  speaks  of 
persons  axouing  or  making  cogni- 
zance, which  may  fairly  be  consi- 
dered as  equivalent  to  "  defendants." 
The  statute  also  directs  the  sheriff' 
to  assign  where  the  bond  is  for- 
feited. Now  the  bond  is  forfeited, 
if  the  plaintiff  is  nonprossed.  Qu, 
therefore,  whether  every  person  mak- 
ing a  distress  is  not  within  the  equity 
of  the  statute.  See  the  cases  ante, 
note  (a). 

The  bond  to  the  sheriff  is  assign- 
able to  the  a^?owant  only,  and  he 
may  bring  his  action  upon  it  with- 
out joining  the  party  making  cogni- 
zance. Archer  v.  Dudley,  1  Bos. 
&  Pull.  381.  (n). 

And  Avhere,  in  an  action  by  the 
assignee,  it  did  not  appear  that  the 
plaintiff  was  the  avowant,  or  person 
making  cognizance,  the  court  re- 
ferred to  the  replevin  suit,  as  being 
of  record  in  the  court,  and  the  de- 
claration concluding  prout  patet  per 
recorduni.  Bcikcr  w.'IIorton,  Willcs, 
460. 

jV  defendant 


^<>*  Injuries  affecting  personal  Property.    [Book  II. 

It  has  been  holden,  that  an  action  upon  the  case  will  lie  a^fkiilst  § 
aiicriff  for  taking  insofficient  pledges,  and  that  withont  any  preiioUs 
ici.  fa.  against  the  pledges. — Prowse  v.  Pattmni  H.  13  Geo.  ^.fd) 

In  such  action  against  the  sheriff,  some  evidence  nmst  be  given  by 
the  plaintiff  of  the  insufficiency  of  the  pledges  or  sureties ;  but  very 
slight  evidence  is  sufficient  to  thr#\v  the  proof  on  the  sheriff:  For  the 
sureties  are  known  to  him,  and  he  is  to  take  care  that  they  are  suffi- 
cient.—.SoMn^fe/^  V.  Darling  <?r  al.  Sittings  at  iVtstmifister,  C.  B.  T. 
10  Geo.  3. 
[6l  ]  In  replevin,  both  plaintiff  and  defendant  are  actors,  therefore  either 

party  may  carry  down  the  cause ;  and  if  the  defendant  give  notice,  and 
do  not  go  on  to  trial,  the  court  will  give  costs  against  him ;  for  the  HAmd 
reason,  the  defendant  may  not  move  for  judgment  of  nonsuit,  unless  the 
plaintiff  have  given  notice  of  trial. — Eggleton  v.  Smart,  T.  2  Geo.  3, 
1  Bla.  375.  (b) 


A  defendant  in  replevin,  being  en- 
titled to  an  assignment  of  the  bond, 
if  the  plaintiff  do  not  appear  in  the 
county  court,  and  prosecute,  tSc.  ac- 
cording to  the  condition,  he  may 
sue  thereon  as  assignee  of  the  sheriff 
in  the  superior  courts,  though  the 
replevin  be  not  removed  out  of  the 
county  court.  Dias  v.  Freeman,  sup. 
in  note  (a). 

(a)  If  the  sheriff  neglect  to  take 
a  replevin  bond,  the  court  will  not 
grant  an  attachment  against  him, 
but  leave  the  party  to  his  remedy 
by  action,  in  which  action  the  party 
Can  only  recover  double  the  value 
of  the  goods  distrained.  Twells  v. 
Cohiile,  Willes,  375.  R.  v.  Lewis, 
2T.  Rep.  617. 

In  an  action,  however,  against 
the  sheriff  for  taking  insufficient 
pledges,  the  court  of  C.  B.  will  not 
order  him  to  pay  the  costs  recovered 
by  the  defendant  in  replevin,  but 
the  defendant  has  a  more  summary 
mode  against  the  sheriff,  the  under 
sheriff,  and  the  replevin  clerk,  by 
motion,  as  in  Richards  v.  Acton,  Q 
Bla.  1220.  Vide  etiam  ante,  p.  52. 
n.  (b). 

(b)  Vide  etiam  Jones  v.  Concan- 
non,  3'T.  Rep.  6"61.  Shortridge  v. 
Hiern,  5  T.  Utp.  400.  In  Hicks  v. 
Young,  2  Barnes,  37.1,  in  replevin, 


plaintiff  did  not  appear  at  the  assizes ; 
defendant  therefore  brought  down 
the  record  ;  and  his  counsel  insisting 
strongly  on  a  verdict,  Baron  Uci/nolds 
complied,  but  on  motion  by  plaintiff 
to  set  it  aside,  the  court,  after  hear- 
ing the  judge's  report,  ordered  the 
postea  to  be  amended,  and  a  nonsuit 
to  be  returned  instead  of  a  verdict 
for  defendant,  and  that  defendant 
should  pay  the  costs  of  the  motion. 

riainiiff,  obtaining  judgment  in 
replevin,  was  not  entitled  to  costs 
at  common  law;  but  by  the  statut* 
of  Gloucester  (6  Ed.  1.  c.  1.  s.  2.) 
the  plaintiff  is  entitled  to  costs  in 
all  cases  where  he  was  entitled  lo 
damages  before  that  statute,  there- 
fore he  shall  now  have  his  costs  in 
replevin.     Tidd's  Pra.  863.  (2d  cd.) 

Where  there  were  several  defend- 
ants, and  one  pleaded  7ion  cepit,  and 
was  acquitted,  in  which  case  (under 
Stat.  %  Sy  ^W.  3.  c.  11.)  he  would 
have  been  entitled  to  costs  in  tres- 
pass, if  the  judge  did  not  certify 
there  was  good  ground  to  make  hini 
a  defendant;  yet  in  replevin  he  can- 
not have  his  costs,  for  replevin  is 
not  mentioned  in  the  statute,  and 
the  statutes  giving  costs  arc  to  be 
strictly  construed.  Ingle  v.  JVordS" 
north,  3  Burr.  1284. 


CHAPTER 


Chap,  v.]  rescous.  61  a 


CHAPTER  V. 

OF    RESCOUS. 

St^escous  is  twofold,  and,  is  applicable, 

1 .  To  goods  and  chattels  distrained. 

2.  To  a  person  arrested. 

1.  RESCOUS  (in  its  first  sense)  is  where  the  owner,  or  other  person, 
takes  away  by  force  a  thing  distrained  from  the  person  distraining,  (a) 
but  the  person  must  be  actually  in  possession  of  the  thing,  or  else  it  is 
no  rescous ;  as  if  a  man  come  to  make  a  distress,  and  he  be  disturbed 
to  do  it ;  but  the  party  may  bring  an  action  on  the  case  for  this  dis- 
turbance.—  F.  N.  B.  102. 

The  plaintiff  ought  to  count  for  what  rent  or  services  he  took  the 
distress,  and  the  defendant  may  traverse  the  tenure.     lb.  230. 

If  a  man  send  his  servant  to  distrain  for  rent,  S^c.  and  rescous  be  made^ 
the  master  shall  have  the  writ,  (b)  and  he  may  join  in  the  writ  for  th^ 
assault  and  battery  of  the  servant. — Co.  Litt.  47.  160. 

If  a  distress  be  taken  without  cause,  as  where  no  rent  is  due,  ono 
may  make  rescous  before  the  cattle  is  impounded.  So  if  the  owner 
tender  the  rent  before  the  distress  taken. 

If  a  man  distrain  40  sheep  of  J.'s,  and  as  many  of  B.\  damage- 
feasant,  A.  cannot  by  reason  of  the  right  of  common  in  the  place  where, 
and  that  he  could  not  separate  his  sheep  from  ^.'s,  justify  rescuing 
B.'a  sheep  with  his  own.  {Jennings  v.  PlaistoWy  E.  1620.  Cro.  Jac. 
468.  Co.  Litt.  161.)  N.  5.  The  beasts  must  be  damage-feasant  at 
the  time  of  the  distress,  and  if  they  were  damage-feasant  yesterday, 
«nd  again  to-day,  they  can  only  be  distrained  for  the  damage  they 
are  then  doing.  {Faspor  v.  Edward,  M.  13  W.  III.  12  Mod.  660.) 
But  by  11  Geo.  2.  c.  19.  If  the  lessee  fraudulently  convey  *his  goods  [*62  ] 
from  the  premises,  the  lessor  may  within  thirty  days  seize  them  as  a 
distress,  wherever  found. 

If  the  defendant  plead  not  guilty,  (which  is  the  general  issue)  he  can- 
not give  in  evidence  non-tenure  of  the  plaintiff  who  distrained  for  rent, 
but  he  ought  to  plead  it.—Heath's  Maxim,  76. 

But  this  action  is  rarely  brought  now-a-days,  but  a  special  actio» 
upon  the  case,  in  which  non-tenure  might  be  given  in  evidence  on  the 


CaJ  Vide  1  Inst.  16O.  (bj  Vide  F.  N.  B.  101. 

general 
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general  issue.— Note ;  by  2  W.  ^  M.  c.  5.  s.  4.  the  plaintiff  shall  re- 
cover treble  damages,  if  the  distress  be  for  rent,  in  such  action  upon 
the  case  for  an  unlawful  rescous.  (a) 

2.  Rescous  (in  its  second  sense)  may  be  made  of  any  one  taken 
up  on  legal  process,  and  for  such  rescous  the  plaintiff  may  bring  an 
action  of  rescous,  or  an  action  on  the  case  against  the  rescuers,  (b) 
To  support  his  action,  it  will  be  necessary  for  him  to  prove,  1.  The 
original  cause  of  actioti.  2.  Tlie  writ  and  warrant ;  which  must  be  by 
producing  sworn  copies.  S.  The  arrest,  to  shew  it  legal.  4.  In  point 
of  damage,  it  is  expedient  to  prove  that  the  person  arrested  became  in- 
solvent, or  not  to  be  found ;  but  this  is  not  necessary,  for  the  defendant 
being  guilty  of  violence  against  the  process  of  the  law  shall  have  no 
favour.  (Wilson  v.  Geary,  T.  3  Ann.  6  Mod.  211.)  However  he 
may  give  in  evidence,  in  mitigation  of  danaages,  the  ability  of  the  person 
arrested,  or  that  he  is  still  amenable  to  justice;  yet  if  the  jury  give  the 
whole  debt  in  damages,  the  court  will  not  grant  a  new  trial. — Kent  v. 
Kelway,  7  Jac.  1.  Jenk.  311.  pi.  93. 

The  person  rescued  may  be  a  witness  for  the  defendant,  and  though 
he  be  particeps  criminis,  if  the  defendant  be  guilty,  yet  it  shall  only  go 
to  his  credit. — Wilson  v.  Geary,  sup.  {c) 

Kote ;  That  bare  words  will  not  make  an  arrest,  but  if  the  bailiff 
touch  the  person,  it  is  an  arrest,  and  the  retreat  a  rescous.  {Genner  v. 
Sparkes,  T.  1704.  Salk.  790  On  a  motion  for  an  attachment  against 
three  persons  for  a  rescous  of  a  person  taken  in  execution,  it  was  ob- 
jected that  there  had  not  been  a  legal  arrest,  as  the  bailiff  had  never 
touched  the  defendant— per  curiam,  this  is  a  good  arrest ;  and  if  the 


CaJ  And    the   word    "  treble"   in  must  shew,   that  defendant  was   at 

this   statute   has  been  construed   to  large,  or  in  improper  custody  after 

refer  to  the  costs  as  well   as  the  da-  the  return  of  the  writ,   and  that  no 

raagcs.     Lawson  wStori/,  Ld.  Uaym.  bail  was  put  in  whereby  the  plaintiff 

ip.  Salk.  205.  was  injured.     Atkinson  v.  Mnttesov, 

(bj  Which  latter  remedy  is  now  2  T,  Hep.  172;  for  where  a  sheriti's 

most   usually  adopted,   the   former  officer  kept  the  defendant  after  the 

having  grown  out  of  use.  return   of   the  writ,   and   then   took 

(c)    Vide   etiam  Anon.    1  Vent,  him  to  prison,  so  that  the  plaintiff 

306.  was   not  delayed,  it  was  held,   that 

In  Hawkins  v,  Tlomer,  2  Bla.  this  action  would  not  lie.  Plank  v. 
1048,  it  was  held,  that  if  the  sheriff  Anderson,  5  T.  Rep.  37;  and  indeed 
return  cepi  corpus,  and  the  ground  it  is  for  permitting  the  defendant  t(j 
of  complaint  be,  that  the  defendant  be  at  large  without  a  bail  bond, 
was  not  forthcoming  at  the  return  that  this  action  is  most  commonly 
of  the  writ,  the  plaintiff  must  prove  brought;  in  which  case  the  court 
his  debt,  and  the  writ,  and  return,  will  not  stay  proceedings  on  the  de- 
hut  not  the  caption,  that  being  fendant's  putting  in  bail.  Fuller  v. 
admitted   by  the  return.     Next   he  Prest,  7  T.  Rep.  109. 

bailiff 


Chap,  v.]  iiescous,  .  62  k 

bailiff  who  has  a  process  against  one,  sa)s  to  him  when  he  is  on  horse- 
back, or  ill  a  coach,  "  you  are  my  prisoner,  I  have  a  writ  against  you," 
upon  which  he  submits,  turns  back  or  goes  with  l»im,  though  the  bailiff 
never  touched  him,  yet  it  is  an  arrest,  because  he  submitted  to  the  pro- 
cess :  but  if  instead  of  going  with  the  bailiff,  he  had  gone  or  fled  from 
him,  it  could  be  no  arrest  unless  the  bailiff  liad  laid  hold  of  him. — 
IJome?'  V.  Batti/n  Ss  al.  B.  R,  H.  J2  Geo.  2. 

By  29  Car.  11.  c.  7.  s.  6.  An  arrest  may  be  made  on  a  Sunday  for  [  ^3  ^ 
treason,  felony,  or  breach  of  the  peace ;  but  ia  other  cases,  an  arrest  on 
a  Sunday  is  void,  (a)  insomuch  that  the  party  may  have  an  action  of 
false  imprisonment:  {Wilson  v.  Tucker,  T.  1695.  Salk.  78.)  But  a 
person  may  be  re-taken  on  a  Sunday,  when  arrested  the  day  before,  (b) 
So  bail  may  take  their  prisoner  on  a  Su/iday,  and  render  him  on  th^ 
next  day.  (c) 

Chief  Justice  Holt  doubted  whether  an  arrest  made  by  a  bailiff's 
servant  would  be  lawful,  even  though  in  the  presence  of  a  bailiff;  and 
where  the  bailiff  sent  his  follower  up  stairs  to  arrest  a  man  who  was 
rescued  by  tlie  defendant,  reserved  the  case  for  his  opinion.  But  hoM'- 
soever  such  a  case  might  be  determined,  yet  it  would  certainly  not  be 
good,  if  the  bailiff  were  not  quodam  modo  in  his  company. — Wilson  v, 
Geary,  sup.  (d) 

It  is  not  necessary  to  shew  the  warrant,  or  to  tell  at  whose  suit  you 
arrest  him,  unless  he  demand  it :  And  if  you  have  two  warrants  in  your 

faj  As  this  act  directs  that  the  attachment  on  non-payment  of  mo- 
execution  of  every  process  on  the  ney  due  on  the  master's  allocatur. 
Lord's  day  shall  be  void  to  all  in-  M'Ilcha7n_\.S7mth,  8  T.  Rep.  86". 
tents  and  purposes,  the  regularity  Nor  after  a  voluntary  escape.  At- 
or  irregulaiity  of  any  proceedings  kinson  v.  Ja?}ieso?i,  5  T.  Hep.  25. 
cannot  depend  on  the  subsequent  which  recognized  Featherstoiie  v. 
a-jsent  of  the  party  to  waive  any  ob-  Atkinson,  Barnes,  ^73,  in  which 
jeclion  to  such  proceedings.  Tay-  case  the  distinction  between  a  vo- 
lor  \.  Philips,   3  East,  155.  luntary  and  a  negligent  escape  was 

CbJ  For  he  was  in  the  custody  of  takey. 
the  law  by  the  first  arrest,  and  it  is  Nor   for   non-paymenf    of  a    pc- 

an  original  arrest  on  a  Sundai/  only  nulty  by  defendant,    who    has    been 

that  this  statute  prohibits.     Parker  convicted  on  a  penal  statute.     Rex 

V.Moor,  Saik.  626".    So  on  an  escape  v.  Myers,   1  T.  Hep.  265. 
warrant;  a  man  may  be  arrested  on  And  where  defendant  was  arrested 

a  Sunday,  for  that  is  in  nature  of  a  on    a  Sunday  by  a  writ   out  of    th(i 

fresh   pursuit,    and   not  an  original  Marskalsca,  ihe  court  of  Ki7ig's  Bench 

proceeding    and    commitment,    but  refused    to   discharge    him,     saying 

the  old  commitment  continued.  5.  C  he   must  bring  an  action  fof  false 

Ld.  Uaym.  1028.  6  .Mod.  95.  imprisonment.     Wilson    v.  Gutiery, 

(c)  So  may  a  man  be  taken  on  a  5  Mod.  ^5, 
Sunday  upon  an   attachment   for  a  (d)  But  it  will  be  sufficient  if  he 

rescue.    Anon.  VVilles,  459-  be  near  and   acting   in    the  arrest. 

J3ut  not  on  a   rule  nisi   for  an.  Blatck  v.  Archer,  Cowp.  65. 
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pockets  against  him  and  produce  neither,  if  he  be  rescued,  either  party 
at  whose  suit  the  warrants  were  made  out  may  bring  an  action  against 
ihe  rescuers. — Hodges  v.  Marks,  T.  iGlQ.  Cro.  Jac.  485.  («) 

If  the  party  rescued  were  taken  upon  process  of  execution,  the  sheriff 
itiay  maintain  an  action  against  the  rescuers,  because  he  is  liable  to  an 
action  of  escape ;  for  he  cannot  return  a  rescous  as  he  may  upon  mesne 
process.  (iMTey  v.  Pro jy,  H.  l6l  7.  Cro.  Jac.  419.)  J^ut  if  the  prisoner 
had  been  once  in  gaol  upon  mesne  process,  the  sheriff  ought  at  his 
peril  to  keep  him,  and  a  rescous  from  thence  is  no  excuse  for  him, 
neither  is  it  an  excuse  where  the  sheriff  is  bringing  him  up  by  habeas 
corpus;  {May  v.  London  Sheriffs,  H.  l6l7.  1  Rol.  Rep,  440.)  and  con- 
•equently  in  such  case  likewise,  he  may  have  an  action  against  the 
rescuers. — Crompton  v,  JVard,  E.  1721.  I  Stra.  434.  (6) 

In 


("aj  A  bailiff  sworn,  and  commonly 
known  to  be  such,  need  not  shew  his 
warrant,  though  the  party  demands 
it.  Mackalley's  Ca,  9  Co.  68,  69. 
SHaick.  P.  C.  85.  If  an  action  is 
laid  in  one  of  the  compters  in  Lon- 
don, a  city  Serjeant  may  arrest  the 
party  without  the  sheriff's  warrant. 
1  Lill.  Abr.  94.  And  by  the  custom 
of  London,  a  debtor  may  be  arrcbled 
before  the  debt  has  become  due, 
to  make  him  find  sureties,  but  not 
by  the  common  law.  1  Nels.  Abr. 
258.  A  bailiff  having  a  writ  to  ar- 
rest A.  B.  comes  up  to  another  per- 
son, and  asks  him  if  his  name  is 
A.B.,  and  he  answers  that  it  is,  if 
the  bailiff  arrest  him,  an  action  will 
lie  for  the  falbe  arrest.  Lane,  49. 
Sed  quaere,  if  a  warrant  be  to  takc^^. 
the  son  ofB.,  and  the  bailiff  arrests  the 
son  of  D.  who  is  the  person  intended, 
but  not  the  party  within  his  warrant, 
it  will  be  a  false  arrest.     lOid. 

(bj  In  May  v.  Proby,  sup.  it  was 
held,  that  if  the  sheriff  arrests  a  man 
on  mesne  process,  and  he  is  rescued 
on  going  to  gaol,  the  sheriff  shall  not 
be  liable,  for  though  he  is  bound  to 
arrest  a  man  agains.t  whom  he  has  a 
writ,  if  he  meets  him,  and  the  man 
Js  pointed  out  to  him,  yut  he  cannot 
be  supposed  to  have  the  posse  comita- 
tus  always  with  him;  and  on  the  same 
principle,  it  was  held  in  Clarfi's  Cast; 


Cro.  Eliz.  873,  that  the  sheriff  shall 
be  excused  in  all  cases  of  mesne  pro- 
cess. So  where  he  is  sued  for  an 
escape  on  mesne  process,  if  he  plead 
a  rescue  he  is  not  bound  to  shew  that 
the  rescue  was  returned.  Gorges 
V.  Gore,  3  Lev.  46. 

An  escape  occasioned  by  fire,  or 
by  the  king's  enemies,  will  excuse 
the  sheriff,  but  not  where  the  prison 
is  broke  by  rebels  or  traitors,  for 
against  them  he  may  raise  the  posse 
comit.  33  Hen.  VI.  1.  Elliot  v.  Nor- 
folk, 4T.  Rep.  789. 

A  recaption  upon  a  fresh  suit  is 
also  a  ground  of  excuse  for  th^ 
sheriff.  Ridgway's  Ca.  3  Co.  52.  But 
it  must  be  before  action  brought. 
Whiting  V.  Reynall,  Cro.  Jac.  657. 
for  a  recaption  on  the  same  day  the 
action  was  brought,  will  not  do. 
Harxcy  wlicynall,  W.Jones,  145. 

After  a  voluntary  escape,  gaoler 
cannot  retake  his  prisoner,  but  the 
plaintiff  may  by  an  escape  warrant, 
and  proceed  to  judgment  against 
cither  the  defendant  or  the  gaoler, 
but  this  is  confmed  to  a  case  of 
mesne  process  only.  Ravenscroft  v. 
Eyles,  2  Wils.  295.  Key  v.  Briggs, 
Skin.  582,  S.  P.for  all  writs  on  mesne 
process  must  be  returnable  in  the 
same  or  the  next  term.  Shirley  v. 
Wright,  2  Salk.  700.  But  in  the 
case  of  an  execution  plaintiff  may 

retake 
t 
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Ill  the  retura  of  a  rescous,  it  is  not  necessary  to  aver  the  place  where 
the  rescpus  wj^s  made,  if  the  place  of  the  arrest  be  shewn,  for  the  res- 
cous  shall  be  intended  to  be  in  the  same  place. — It  seems  as  if  such  a 
return  is  traversable.  Rex  y.  Clark  ei  aJ.  T.  29  Car.  2.  Dy.  212. 
5.  P. 

Seie  more  of  the  misbehavior  and  liability  of  sheriffs  and  their  of- 
ficers, in  cases  of  escape  under  execution,  in  the  next  chapter. 


(SSi^ 


retake  him  twelve  months  after  with- 
out u  set.  fa.  Lentkall  v.  Gardener , 
post,  6'9.  And  so  though  the  plaiu- 
tiff  has  recovered  against  the  gaoler, 
if  he  did  not  recover  the  whole  of 
his  debt.     Collop  wBra^d/cy,  Ibid. 

But  after  an  involuntary  escape, 
if  the  party  return,  and  surrender 
before  action  lM;oUght,  the  officer 
shall  be  excused.  CAambcr^  s.Gam- 
iier,  Corny.  55k  ^onafous  v.  IVal- 
^rr,  2  T.  i^p.  126. 


After  a  negligcnf  escape,  the  gaoler 
may  retake  the  prisoner  at  any  time, 
but  if  after  the  escape  plaintiff  sends 
a  discharge  before  recaption,  the 
gaoler  canuot  retake  him  for  his 
fees.     Willmg  v.  Goad^  2  Stra.  908. 

For  the  escape  of  a  prisoner  in 
execution,  the  law  has  provided  an- 
other remedy,  viz.  by  action  of  debt 
on  the  statute  of.  Westmn  2.  (13- JSirf.  I, 

n.)  and  I  Ri£,  1.  r;2t 
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ANOTHER  action  which  may  be  brought  for  an  injury  affecting  a 
pan's  personal  property,  is  trespass ;  but  as  that  lies  likewise  for  an 
injury  affecting  his  real  property,  I  shall  defer  what  I  have  to  say  upon 
it  to  the  next  book,  and  proceed  in  the  present  place  to  take  notice  for 
what  misbehaviour  in  an  office,  trust,  or  duty,  an  action  on  the  case 
will  lie. 

As  to  sheriffs  and  other  judicial  und  ministerial  officers. — It  is  the  pro- 
j)er  remedy  for  all   false  returns  by  a  sheriff  fa^     Ba^'s  Case,  T.  13 

Jac, 


(fl)  The  office  of  sheriff  is  both 
Jtt4icial  VLud  mi/jisferial,  but  in  his 
Judicial  capacity  no  action  will  lie 
against  him  for  misconduct.  Metcalfe 
V.  Hodgson^  Hut.  120.  But  it  will 
lie  for  a  false  return,  an  escape,  or 
rescue,  and  for  extortion,  and  so  for 
an  informal  or  improper  execution. 

And  so  it  will  for  default  in  exe- 
auting  writs. 

So  tor  fuppre^o  veri,  as  well  as 


allcgatio falsi.  R.  v.  Lyme  Regis  Cor- 
poration; 1  Doug.  145.  (149). 

_An  action  for  piisbehaviour  in  the 
office  of  sheriff'  must  be  brought 
against  the  high  sheriff,  though  th« 
under  sheriff  or  bailiff  be  the  per- 
son actually  guilty.  Cameron  y.  Rei/' 
nolds,  Cowp.  403. 

No  action  lies  against  a  sheriff 
upon  a  promise  to  execute  a  bill  of 
sale  to  tlje  plaintiff^'s  nominee?,  for 

it 
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Jac.  I.  1 1  Co.  38.  So  if  a  mayor,  ^c.  return  a  good  cause  to  a  manda* 
mils,  the  matter  of  which  is  false ;  though  now  by  9  Aim.  c.  20.  s.  2.  the 
party  may  in  many  cases  traverse  the  return,  and  is  not  put  to  his  action. — 
Walker  v.  Griffiths,  M.  26  Geo.  2. 

(Note;  an  action  for  a  false  return  ought  to  be  laid  either  in  the 
county  of  Middlesex,  where  the  return  is,  or  in  the  county  where  it  wasf 
made.) 

So  for  a  wilful  misbehaviour  in  a  ministerial  ofike,  by  which  the  party 
is  damnified;  as  denying  a  ooll  to  one  who  stands  candidate  for  an  elec- 
tive office  (such  as  bridge-master;)  and  it  need  not  be  averred  iu  the  de- 
claration, that  he  would  have  been  chosen  if  the  poll  had  been  taken. 
So  for  refusing  to  take  his  vote  at  an  election.  So  for  not  returning  him 
vpho  is  duly  chosen. — Turner  v.  Sterling,  M.  23  Car.  II.  2  Vent.  25. 
2  Lev.  50.^  S.C.  nom.  Starling  v.  Turner,  {a) 

If  my  servant  be  robbed,  and  he  go  to  a  justice  of  peace,  and  pray 
to  be  examined  touching  the  robbery,  and  the  justice  refuse  to  examine 
him,  so  that  I  am  thereby  damnified,  and  cannot  proceed  against  the 
hundred,  I  may  have  an  action  against  the  justice. — Green  v.  Buckle 
Church  Bund.  T.  32  Eliz.  1  Leon.  323. 

If  a  sheriff  or  any  other  officer  suffer  any  person  who  is  arrested,  or 
taken  in  execution,  to  escape,  the  party  at  whose  suit,  8fc.  may  have  a 
.special  action  on  the  case  against  him;  (Dr.  D/Mrj/'s  Ca.  E.  1610. 
8  Co.  241.)  and  it  is  necessary  to  set  forth  all  the  formalities  required  by 
law  in  other  cases;  {Gold  v.  Strode,  T.  2  W.  &  M.  Carth.  148.)  and 
therefore,  if  upon  a  judgment  by  a  testator,  his  executor  bring  a  sci.fa. 
and  have  judgment,  whereupon  a  c«.  sa.  issues  and  the  person  is  taken 
and  escapes ;  iu  an  action  against  the  sheriff  the  plaintiff  may  declare 
briefly  upon  the  judgment  in  the  sci.  fa.  {Jones  v.  Pope,  M.  18  Car.  II. 
[  *65  1  1  Saund.  37.)  But  if  he  declare  that  he  sued  out  a  writ  of  *  execution, 
without  setting  forth  any  judgment,  it  will  be  an  incurable  fault ;  for  by 
this  means  the  defendant  loses  the  benefit  of  pleading  nul  tiel  record. 
{Burton  \.  Eyre,  M.  l6ll.  Cro.  Jac.  289.)  But  though  error  be  in 
the  process,  the  sheriff  cannot  take  advantage  of  it.— Mar/j/«  v. 
Hendeye,  Sty.  232. 

(Yet  where  an  action  was  brought  against  the  marshal  of  K.  B.  for 
not  receiving  a  copy  of  a  declaration  against  a  prisoner  per  quod  he  lost 


it  is  no  part  of  the  office  of  sheriff  liciously  suspending   him   from  his 

to  execute  a  bill  of  sale  at  an  ap-  office,  without  a  reasonable  cause. 

praised  value.     S.C.  Sutherland  y.  Murray y  cited  iu  1  T. 

(a)  Case  lies  by  a  judge  in  the  U.  538. 


colonics  against  the  sovernorfor  ma- 


his 
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his  suit ;  it  appearing  that  the  declaration  was  tendered  at  the  prison, 
before  the  bill  was  filed,  the  plaintiff  was  nonsuited,  though  it  was 
stron'»ly  insisted  that  an  officer  could  only  take  advantage  of  process 
being  void,  and  not  of  its  being  voidable. —JSAww  v.  Ashton,  Mid.  1752, 
per  Lee,  C.J. 

And  where  a  ca.  sa.  was  executed  on  a  judgment  given  in  an  inferior 
court  in  debt  upon  a  bond  made  extra  jurisdictionem,  and  an  escape,  the 
court  held  no  action  would  lie  for  the  escape ;  because  coram  non 
judice.—Jnon.  1689.  Mar.  8.  (a) 

Case  will  lie  for  the  party  against  the  sheriff",  for  an  escape  suffered 
upon  an  outlawry  or  mesne  process;  for  though  the  party  is  in  custody 
merely  at  the  suit  of  the  king,  and  the  plaintiff  has  no  interest  in  his 
body,  yet  he  cannot  have  his  outlawry  reversed  without  security  first 
given  to  appear  to  a  new  original.^ — Cook  v.  Champness,  E.  4  Geo.  2. 
Fitzg.  265.  Bonnet  v.  Stokeley,  Cro.  Eliz.  652.  S.  P. 

If  the  plaintiff  declare  that  he  had  J.  S.  and  his  wife  in  execution, 
and  that  the  defendant  suffered  them  to  escape,  and  the  jury  find  specially, 
that  the  husband  only  was  taken  in  execution  (it  being  a  debt  due  from 
the  wife  before  coverture),  and  that  he  escaped,  he  shall  have  judgment ; 
for  the  substance  of  the  issue  is  found. — Roberts  V.Herbert,  M.  166Q. 
iSid.  5. 

So  if  both  baron  and  feme  be  taken  in  execution,  and  the  feme  be 
suffered  to  escape,  an  action  will  lie,  though  the  baron  continue  in  pri- 
son.—1  Rol.  Mr.  810,  (F.)  pi.  5. 

So  if  the  jury  find  that  J.  S.  was  taken  by  the  former  sheriff,  and  that 
he  was  legally  in  the  custody  of  the  defendant,  who  suffered  him  to  es- 
cape. {King  V.  Andrews,  M.  16 15.  Cro.  Jac.  S80.)  So  if  they  find  he  was 
taken  on  an  alias  ca.  sa.  where  the  plaintiff  declares  on  ca.  sa.     {Foster 
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(a)  So  where  A.  levied  a  plaint 
in  the  sheriff's  court  against  one  who 
was  •then  in  the  counter  upon  a  for- 
mer plaint,  and  the  sheriff  permitted 
him  to  escape,  A.  may  bring  this  ac- 
tion against  the  sheriff,  for,  by  enter- 
ing the  plaint,  and  charging  the  de- 
fendant in  the  counter,  he  is  actually 
in  custody  of  the  sheriff.  Jackson 
V.  Humphreys,  Salk.  273. 

And  so  will  this  action  lie  where 
a  court  not  having  jurisdiction,  or- 
ders an  officer  to  discharge  a  pri- 
soner. As  where  the  county  justices 
order  the  discharge  of  an  insolvent 
debtor  at  an  improper  adjournment 


of  the  general  quarter  sessions  under 
the  act  of  3?  Geo.  3.  c.  112,  the 
court  (agreeable  to  the  rule  laid 
down  in  i\\Q  Mar shulsea  Case,  10  Co. 
76)  held  the  proceeding  coram  non 
Jiidice,  and  that  the  prisoners  dis- 
charged was  an  escape,  for  which  the 
officer  was  held  liable  at  the  suit  of 
a  creditor.  Broxvn  v.  Cov  pton,  8  T. 
Rep.  424,  by  which  decision  the 
case  of  Orbi/  v.  Hales,  I  Ld.  itaym.  3, 
was  over-ruled;  the  creditor,  how- 
ever, in  such  case  may  retake  the  pri- 
soner on  an  escape  warrant.  Vide 
Anon.  Salk.  273. 

I  V.  Jacksoti, 
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V.  Jackson,  Hob.  55.)     So  if  the  escape  be  proved  on  another  day,  if 
it  be  before  the  action  commenced.-^K/«g  v.  Andrews,  sup. 

So  if  it  be  alledged  that  the  prisoner  was  surrendered  to  hinoi  in  the 
parish  of  B.  and  it  is  proved  to  be  in  the  parish  of  A.  for  the  surrender 
is  the  material  thing,  and  it  differs  from  trespass,  where  every  part  of  the 
declaration  is  descriptive. — Oats  v.  Machin,  T.  9  Geo.  2,  per  Haym^ 
1  Stra.  595. 

The  plaintiff  need  neither  produce  the  ca.  sa.  nor  the  copy  of  it, 
but  the  return  of  it  is  sufficient,  and  the  ca.  sa.  need  not  be  set  forth  in 
the  declaration.  (Tildar  v.  Sutton,  E.  2  Ann.  per  Holt,  Guildhall.  Salk. 
MSS.)  But  if  it  be  set  forth  with  a  scilicet,  that  it  issued  on  such  a 
day,  it  may  be  doubtful  whether  he  ought  not  to  prove  the  ca.  sa.  with 
the  true  teste '^  otherwise  against  the  sheriff,  the  warrant  is  sufficient 
evidence,  though  it  would  not  be  so  for  him.— Jb/<«so«  v.  Gibbs,  Exon. 
mSy  per  Holt.  Salk.  MSS.  (a) 

The  confession  of  the  under-sheriff  is  evidence  against  the  sheriff,  be- 
cause in  effect  it  charges  himself. — Yabsley  v.  Doblei/,  T.  9  VV.  III. 
1  Raym.  190. 

If  it  appear  in  evidence  that  the  prisoner  was  taken  upon  a  void  judg- 
ment, the  plaintiff  cannot  recover ;  but  it  is  otherwise  in  the  case  of  au 
erroneous  judgment. — Gold  v.  Strode,  T.  2  W.  &  M.  Carth.  148,  ante 
64,  S.  C.  (b) 

Note ;  where  the  court  in  which  judgment  was  obtained  had  cogni- 
zance of  the  cause,  the  judgment  is  only  erroneous;  but  if  the  court  had 
no  jurisdiction,  it  is  void. 

So  where  the  defendant  is  taken  on  a  ca.  sa.  issued  after  the  year,  and 
escapes,  debt  will  lie  against  the  sheriff,  though  the  process  erroneously 
awarded;  for  the  sheriff  may  justify  in  an  action  of  false  imprison- 
ment, and  therefore  may  not  set  him  at  large. — Bushe's  Case,T.  1590, 
Cro.  Eliz.  188. 

Note ;  that  if  ^.  be  in  custody  at  the  suit  of  B.  and  a  writ  be  de- 
livered to  the  sheriff  at  the  suit  of  D.  the  delivery  of  the  writ  is  an  arrest 
in  law ;  and  if  A.  escape,  D.  may  bring  debt  against  the  sheriff  for  an 
escape. — Jackson  v.  Humphreys,  T.  5  Ann.  Salk.  274.  (c) 

If 


(a)  The  indorsement  of  the  non 
est  inv.  upon  a  ca.  sa.  is  sufficient 
evidence  of  its  delivery  to  the  sheriff. 
Blotchy.  Archer,  Cowp.  6'3. 

And  it  seems  the  indorsement  of  a 
bailiff's  name  on  the  writ  is  sufficient 
evidence  that  there  was  a  warrant  to 


him  in  an  action  against  the  sheriff 
for  an  escape.     Ibid. 

(l>)  Vide  Bvrtoii  v.  Eyre,  Cro.  Jac. 
289.  Shirley  v.  Wright,  Ld.  Raym. 
775.  Salk.  700. 

(c)  So  where  a  ca.  sa.  against  A. 
at  the  suit  of  jB.  is  delivered  to  the 

sheriff, 
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If  the  plaintiff  declare,  That  whereas  he  had  a  good  cause  of  action 
against  J.  S.  and  sued  out  a  latitat  against  him,  that  the  defendant  ar- 
rested him,  and  suffered  him  to  escape  ;  he  must  prove  a  cause  of  action, 
else  he  will  be  nonsuited ;  though  the  cause  of  action  need  not  be  for 
the  same  sum  mentioned  in  the  declaration  :  but  if  the  declaration  be  on 
a  latitat  in  a  plea  of  trespass,  and  the  writ  produced  be  in  a  plea  of 
trespass,  ac  etiam  iilla  £Q0,  it  will  not  support  the  declaration. — Gunier 
V.  Cleyton,  E,  25  Car.  II.  £  Lev.  80.  (a) 

if  the  prison  take  fire,  or  be  broken  open  by  the  king's  enemies,  by 
means  whereof  the  prisoners  escape,  this  will  excuse  the  sheriff,  (1  Rol. 
Abr.  808,  pi.  5.);  but  it  is  otherwise  if  the  prison  be  broken  open  by  the 
king's  subjects.  (6) — Southcotes  Case,  E.  43  Eliz.  .4  Co.  84. 

If  a  prisoner  in  execution  escape  without  the  assent  of  the  sheriff, 
and  he  make  fresh  suit  and  retake  him  before  any  action  brought  against 
him,  this  will  excuse  him :  (c)  but  by  8  &  9  fV.  3.  c.  £6.  s.  6.  he  cannot 
give  this  in  evidence,  but  *  must  plead  it,  and  must  likewise  make  oath,  [  *67  J 
that  the  prisoner  made  such  escape  without  his  consent,  privity,  or  know- 
ledge. 

If  the  plaintiff  in  his  declaration  set  forth  a  voluntary  escape,  the 
defendant  may  plead  that  he  retook  him  upon  fresh  suit,  without  tra- 
versing the  voluntary  escape ;  for  the  alledging  it  is  in  no  wise  necessary 
to  this  action,  but  should  come  in  in  the  replication. — Boveyh  CasCf 
E.  24  Car.  11.  1  Vent.  ^U.  (d) 

Note ;  For  a  voluntary/  escape  an  action  will  lie  against  the  gaoler  as 
well  as  against  the  sheriff,  because  he  is  a  wrong-doer;  but  for  a 
negligent  escape  it  will  only  lie  against  the  sheriff. — Lane  v.  Cotto??, 
E.  l^W.IU.  Salk.18.  (e) 

And 

sheriff,  and  a  warrant  issues  thereon,  (b)  Traitors  or  rebels,  for  against 

and  before  the  return  A.  is  taken  in  them  he  may  raise  tha  posse  comita- 

execution  by  C.  and  then  escape,  B.  tus,  33  Heii.  VI.  1. 

jpay  sue  the   sheriff  for  an  escape,  (c)  As  to  this  point,  see  the  cases 

though  ^.  was  never   taken   at  the  collected  in   the   last    chapter,    pa. 

suit  of  B.  Benton  v.  Sutton,  1  Bos.  &  63  a.  n.  {b). 

Pull.  24.  (^(1)  On  the  authority  of  this  case 

(«)  The  sheriff  is  not  bound  to  it  vi'as  ruled  in  Bonafous  v.  Walker, 

carry  a  person  arrested  on  ?^iS?je  pro-  2  T,  R.  12fj,  that  under  a  count  for 

cess  to  prison  at  the  return  of  the  a  to/Mw^cr^/ escape,  plaintiff  may  give 

writ,  but  may  keep  him  in  his  cus-  evidence  of  a  negligent  escape, 

tody  without   subjecting  himself  to  (e)  A  roluntary  escape    must    be 

an  action  by  the  plaintiff,  provided  with  the  consent  of  the  gaoler,  ^irf^e- 

that  the  plaintiff  be  not  thereby  do-  Tvai/'s  Ca.  3  Co,  52.     But  a  negligent 

layed   or   prejudiced    in     his    suit,  escape  must   be  without  his  know- 

Planck  V.  Anderson,  5  T.  II.  37.  ledge  or  consent.     Alsept  v.  Eylcs, 

I  2                                                    2  11. 
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And  note,  that  to  prove  a  volwitan/  escape  the  party  escaping  may  be 
a  witness,  because  it  is  a  thing  of  secrecy,  a  private  transaction  between 
the  prisoner  and  the  gaoler. — Rex  v.  Warden  of  the  Fleet,  Salk.  MSS. 

If  a  man  escape  in  Essex,  and  be  seen  at  large  in  Hertfordshire,  the 
plaintiff  may  lay  his  action  in  Hertfordshire. — Walker  v.  Grijfiths,  M. 
25  Geo.  2. 

If  the  defendant  plead  no  escape,  he  cannot  give  in  evidence  no  ar- 
rest ;  for  he  admits  an  arrest  by  his  plea. 
,  If  the  prisoner  being  out  on  bail  come  and  surrender  himself,  entering 
reddidit  se  in  discharge  of  his  bail  on  the  judge's  book,  and  the  plaintiff's 
attorney  accept  him  in  execution,  and  file  a  conimittitur,  and  the  prisoner 
escape,  the  marshal  is  not  chargeable  without  notice,  either  by  serving 
him  with  a  rule,  or  entering  a  committitur  also  in  his  book,  without 
proving  the  party  actually  in  prison.— ^fa^sow  v.  Sutton,  M.  1707.  Salk, 
272. 

If  a  sheriff,  by  colour  of  an  habeas  corpus,  suffer  the  prisoner  to  go  at 
large,  it  is  an  escape  : — So  it  is,  according  to  Fitz-Jefferiess  Case,  1  Sid. 
]  3,  if  the  prisoner  being  in  execution  be  brought  upon  an  habeas  corpus 
ad  testificandum.  However  this  does  not  seem  a  point  intirely  settled : 
About  the  11  of  Geo.  2.  all  the  judges  met,  and  seven  inclined  against 
allowing  the  writ,  and  five  for  it ;  but  they  came  to  no  fixed  resolution ; 
and  in  fact,  such  an  habeas  corpus  is  frequently  granted. — Boston's  Case, 
M.  lo93.  3  Co.  44.  («) 

According  to  a  MSS.  report  of  MosedeWs  Case,  E.  26  Car.  II.  1  Mod. 
116.  The  court  of  K.  B,  held,  that  if  a  judge  of  that  court  granted  such 
an  habeas  corpus  for  a  prisoner  in  execution  in  the  Marshalsea,  it  would 


2  n.  Bla.  108.  Furtliermorc  as  to 
the  distinction  between  a  xolunlary 
and  a  negligent  escape,  vide  Feather- 
sto7ie  V.  Atkinson,  Barnes,  373,  and 
Atkinso7i  v.  Jameson,  5  T.  Rep.  25, 
which  was  determined  on  that  autho- 
rity. 

And  so  strict  is  the  writ  of  execu- 
tion, that  even  a  moment's  liberty  will 
fix  the  gaoler.  Sheriff  of  Notting- 
l/am's  Ca.  Nov.  72.  and  that  too, 
though  the  writ  be  not  returnable. 
Hawkins  v.  Tlomer,  2  Bla.  1048,  or 
though  the  defendant  be  accompanied 
at  large  by  the  bailiff's  follower. 
Benton  v.  Sutton,  1  Bos.  &:  Pull. 
24. 

(c)  Undetermined  however  as  this 
point  might  have  been  when  the 
judges  so  met  and  divided,  it  seems 


there  was  a  resolution  of  the  justices 
in  1625,  that  though  it  was  not  jus- 
tifiable in  law  to  grant  a  ha.  cor.  to 
a  gaoler  to  have  his  prisoner  (under 
execution)  appear  before  them  at  a 
day  certain  the  next  term,  and  un- 
der colour  thereof  to  let  him  go  at 
large  with  the  keeper  in  the  vacation, 
or  in  term  time,  and  then  to  return 
to  prison  at  the  day  appointed  ;  yet 
the  gaoler  shall  have  a  reasonable 
time  to  bring  up  his  prisoner  on  a 
ha.  cor.  which,  if  he  exceed,  it  shall 
be  deemed  an  escape  ;  and  in  /fnoii. 
Cro.  Car.  14,  it  seems  that  the  jus- 
tices admonished  the  warden  of  the 
Fleet  that  he  should  not  suffer  any 
person  to  go  at  large  under  colour  of 
a  habeas  corpus  upon  peril  of  being 
charged  with  an  escape. 

be 
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be  a  good  justification  for  the  marshal,  because  the  prisoners  there  are 
under  the  government  of  the  court  o(  K.  B.  But  Lord  C.  J.  Hales 
doubted  if  such  an  ha.  cor.  were  granted  by  another  court,  than  that  to 
v/hich  the  prisoner  belonged. — S.  C.  3  Keh.  305 .  nomine  Lutterell  v . 
Mosedall. 

If  tlie  sheriff  arrest  the  party  on  mesne  process,  and  he  is  rescued  in  [  63  ] 
going  to  gaol,  it  will  be  a  good  excuse  for  the  sheriff;  but  if  he  be  once 
within  the  walls  of  the  prison,  a  rescue  from  thence  by  any  but  common 
enemies,  will  be  no  excuse.  If  a  company  of  rebels  break  the  prison, 
and  let  out  the  prisoners,  the  sheriff  is  answerable :  So  if  the  prisoner  be 
rescued  in  bringing  him  to  a  judge's  chambers  (or  elsewhere)  upon  an 
habeas  corpus. — Crompton  v.  Ward,  E.  7  Geo.  I. ,  1  Str.  435. 

Note  ;  By  an  equitable  construction  of  West. 9..  (13  Ed.  I.e.  11.)  and 

1  JR.  2.  c.  12,  an  action  of  debt  lies  for  an  escape  in  execution ;  {a)  but 
if  one  have  execution  on  a  statute,  of  lands,  goods,  and  body,  and  the 
prisoner  escape,  yet,  because  the  lands  remain  in  execution,  debt  will 
not  licj  but  only  an  action  on  the  case. — Whiting  y.  Reynel,  H.  1623. 

Cro.Jac.657.  (&) 

And  note,  That  it  has  been  holden,  that  if  the  plaintiff  in  an  action 
against  an  hundred  be  nonsuited,a  nd  judgment  be  entered  for  the  costs, 
and  the  party  bj'taken  in  execution  on  a  ca.  sa.  and  escape,  the  hundred 
may  bring  debt  against  the  sheriff  for  the  escape.— .Lawress  Hundred 
V. ,  T.  5  Geo.  II.  Fitzg.  296.  (c) 

By  8  &  9  W.  3.  c.  26.  s.  8.  If  the  keeper  of  any  prison,  after  one 
day's  notice  in  writing,  refuse  to  shew  any  prisoner  committed  in  execu- 
tion, to  the  creditor  or  his  attorney,  such  refusal  shall  be  deemed  an  escape. 
And  (be  sec.  90  if  any  person  desiring  to  charge  another  with  any  action 

(a)  Before  these  statutes  a  creditor  discretionary   damages,    which  are 

had  no  remedy  against  a  sheriff,  or  often  very  small,   in  cases   of  great 

6ther  gaoler  fot  an  escape,  except  by  hardship    on    the  gaoler.      Jones  v. 

action  ou  the  case  grounded  on  the  Pope,  1  Saund  44;   but  in  an  action 

tort.     As  to  these  statutes,  see  also  on  the  above  statutes,  the  jury  must 

2  Inst.  3S2,  where  it  is  said  that  a  give  the  sum  indorsed  on  the  writ, 
bill  of  debt  lies  also  by  the  equity  of  with  the  charges  of  the  levy.  Bona- 
these  statutes.  So  in  Plurnmer  v.  Jous  v.  Walker,  ante. 
WIdtchcott,  2  Lev.  159,  it  was  said  Though  the  statute  of  1  Ric.  2. 
arguendo,  that  after  the  statute  of  seems  confined  to  the  warden  of  the 
13  Ed.  l,au(l  before  that  of  1  Pdc.  2,  Fleet,  yet  all  other  gaolers  and  she- 
ftclions  of  debt  were  brought  in  other  riffs  have  been  held  within  the  equity 
cases  besides  account.  And  per  of  it.  Vide  Piatt  v.  London  Sherijf's^ 
Puller,  J.  in  Bonafous  v.  Walker,  Plowd.  35.  For  actions  of  debt  on 
2  T.  Rep.  132,  the  statute  13  Ed.  1.  these  statutes,  see  Selw.  N.P.  Ab.  tit. 
has   been  holden    by  a   liberal  con-  Debt,  s.  ix. 

Mruction  to  extend  to  all  cases.  Vide  (c)  For  actions  on  the  statute  of 

etiam  Whiting  v.  Reynell,  sup.  Hue  and  C/7/,   vide  post,  part  III. 

(6)  In  which  the  jury  may  give      ch.  I. 

or 
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or  execution,  shall  desire  to  be  informed  by  the  keeper  of  the  prison* 
whether  such  person  be  a  prisoner  or  not,  the  keeper  shall  give  a  true 
note  in  writing  thereof  to  such  person  upon  demand  at  his  office  for  that 
purpose,  and  such  note  shall  be  sufficient  evidence  that  such  person  was 
at  that  time  a  prisoner  in  actual  custody.  And  in  such  case  delivering 
the  writ  to  the  sheritf  will  be  sufficient  to  charge  the  prisoner  with  the 
action,  and  to  subject  the  sheriff  in  case  of  an  escape. 

Where  a  new  sheriff  is  appointed,  his  predecessor  ought  to  deliver 
over  all  the  prisoners  in  his  custody,  charged  with  their  respective  exe- 
cutions ;  and  if  he  omit  any,  it  is  an  escape ;  but  if  a  sheriff  die,  the  new 
one  must  at  his  peril  take  notice  of  all  persons  in  custody,  and  of  the 
several  executions  with  which  they  are  charged. — Westbys  Case,  M, 

1598.  3  Co.  71.  Ca; 

And  by  3  Geo.  1.  c.  15.  s.  8.    The  under-sheriff  is  answerable  till  a 
new  sherifF  is  appointed. 
[  69  ]  Note.  That  an  assignment  of  prisoners  by  an  under-sheriff  to  the  suc- 

ceeding high  sheriff,  (though  not  by  indenture)  is  a  good  assignment.— 
Poulter  v.  Greenwood,  1  Barnes,  259.  367.  (4to.  ed.) 

If  a  man  in  execution  escape,  and  return  again,  and  afterwards  be 
made  over  with  other  prisoners,  and  then  make  a  second  escape,  the  se- 
cond sheriff  shall  be  chargeable. — Lenthall  v.  Lenthallf  T.  26  Car.  IL 
2  Lev.  109.  (b) 

In  an  action  on  the  case  against  the  warden  of  the  Fleet,  it  appeared 
in  evidence  that  the  plaintiff  knew  of  the  escape,  yet  proceeded  in  his 
action  to  judgment,  but  had  not  charged  the  defendant  (who  had  returned 
to  the  gaol)  in  execution,  and  on  a  case  made  it  was  holden,  that  the 
plaintiff  had  not  by  such  proceedings  waved  his  right  of  action  against 
the  warden. — Ravenscroft  v.  Eyles,  6  Geo.  3.  C.  B.  2  Wils.  294. 

If  a  writ  come  to  the  sheriff,  and  he  make  out  his  mandate  to  the 
bailiff  of  a  liberty,  who  takes  the  party,  and  afterwards  suffers  him  to 
escape ;  the  action  lies  against  the  bailiff,  and  not  against  the  sheriff. — 
Backwell  v.  Htint,  Noy.  107.  Sheriff  of  Nottingham's  Case,  Ibid.  72.  (c) 

m  I  ■  I  ■  « ■  ■  ,    ,.     . 

CaJ  So  where  there  are  two  she-  to  a  new  sheriff',  and  afterwards  es- 

riffs  defendants,  and  one  dies  before  cape,  the   new  sheriff  is  liable,  and 

the    trial,    the    action    will    remain  thh  case  denies  The  Sherif  of  Essex's 

against  the  survivor,  for  the  tort   is  Case,  Hob,  202,  to  be  law. 

both  joint   and    several.  Bcnnion  v,  ^cj  Because  he  is  not  the  sheriff" 's 

Sheriffs  of  York,  Cro.  Eliz.  625.  officer,  nor  does  he  give  any  security 

(bj  So  m  James  V.  Pierce,  1  Vent,  to  the  sheriff".     Ackicortk  v.  Kemp, 

269,  it  was  held,  that  if  a  prisoner,  1  Dougl.  42.    Vide  etiam  Boothman 

after   a    voluntary  escape,    return,  \' Surrey  Earl,  2  T.  Rep.  5,  and  the 

plaintiff  may  admit  him   to   be  in  other  cases  on   S.  P.  referred  to  by 

execution,  and  if  he  be  turned  over  Dougl. 

It 
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It  will  not  be  improper  here  to  take  notice,  that  if  he  who  is  in  exe- 
cution escape  (though  it  be  with  the  consent  of  the  gaoler  or  sheriff,) 
yet  the  plaintiff  may  retake  him,  and  that  after  a  twelvemonth,  without 
a  sci.  fa.  for  he  is  in  upon  the  first  execution.  (Lenthall  v.  Gardiner^ 
H.  26  &.  27  Car.  2.  per  Hales,)  (a)     And  this  even  though  he  have 

brought 
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(a)  Recaption  of  a  man  in  exe- 
cution may  be  made  where  he  has 
escaped    by    the    negligence   of  the 
gaoler.    JF.  A\   B.    130.   or  of   the 
plaintiff.     AUanson  v.  Butler,  1  Sid. 
330.    or   if    the    plaintiff    recovers 
against  the  sheriff  for  an  escape  the 
sheriff  may  bring   case  against  the 
S  ,$h^ff  for  his  damages.  F.N.  B.  130. 
^  But  if  the  escape  be  with  the  assent 
©f  the  gaoler,  he  cannot  retake  the 
prisoner,  for  that  would  be  a  volun- 
tary escape.     Vide  ante,  p.  Gj,  n.  {d) 
Yet  as  the  judgment  remains,  plain- 
tiff may  either  bring  debt,  as  mBux- 
ton  v.Home,  1  Show.  174.  or  a  sci. 
Ja.  on  the  j  udgment,  as  in  AUanson  v. 
■     Butler f   1  Lev.  211,  and  Allen  v.  Vin- 
tcr,  T.  Jo.  21,  or  sue  out  another. cc. 
sa.  as  in  Anon.  1  Vent.  4.  or  2l.  ji.  fa. 
as  in  Basset  v.  Salter,  2  Mod.  136', 
and  if  the  plaintiff'  die  his  represen- 
tatives may  have  a  sci.  fa.  as  in  Sudall 
V.  JVitham,  2  Lutw.  1264. 

Before  the  late  statute  of  41  Geo.  3. 
c.  64.  s.  1.  it  was  a  rule  of  the  com- 
mon law,  that  if  a  prisoner  in  exe- 
cution was  permitted  to  be  at  large 
with  the  consent  of  the  plaintiff,  he 
could  never  afterwards  resort  to  his 
judgment,  though  the  prisoner  has 
been  releasc<l  on  terras  which  were 
not  complied  with,  as  upon  an  under- 
taking to  pay  the  debts  by  instal- 
ments. {Vigers  v.  Aldrich,  4  Burr. 
2482.)  or  to  surrender  himself  at  a 
future  day  (Clark  v.  Cleriient,  6  T.  R. 
525.)  or  to  pay  at  a  future  period  ; 
{Tanner  v.  Hague,  7  T.  R.  420.)  and 
on  failure  that  he  should  again  be 
taken  in  execution.  {Blackburn  v. 
Stupart,  2  East,  243.)  So  where  plain- 
tiff consented  to  discharge  one  of  se- 
veral defendants  taken  on  a  joint  ca. 
sa.  he  cannot  afterwards  take  another 
of  the  defendants.  (CYa/7;  v.  ClcniC7it, 


supra)  but  where  one  joint  defendant 
is  dischai-ged  by  the  act  of  the  law 
(as  under  an  insolvent  act)  that  shall 
not  operate  to  the  discharge  of  the 
action.  {Nadin  v.  Batfie,  5  East,  147.) 
So  where  a  prisoner  was  discharged, 
on  giving  a  new  security  to  satisfy 
the  judgment  (which  was  afterwards 
defeated  for  informality)  it  was  held, 
that  the  judgment  was  satisfied,  and 
could  not  be  set  off  against  a  de- 
mand of  the  prisoner.  Jacques  v. 
JFithi/,  1  T.  R.  557.  So  where  de- 
fendants agreed  with  plaintiff  on  his 
discharge,  that  the  judgment  should 
stand  revived  for  12  months,  the 
agreement  was  held  void.  Thompson 
V.  Bristow,  Barnes,  205.  And  so 
where  defendant  on  his  discharge,  en- 
tered into  a  bond,  conditioned,  that 
he  should  surrender  on  a  certain 
day,  to  be  again  taken  in  execu- 
tion, it  was  held  void.  Da  Costa  v. 
Davies,  1  Bos.  &  Pul.  242. 

Upon  the  principle  of  these  deci- 
sions, founded  as  they  were  upon  the 
common  law,  the  creditors  were  de- 
prived of  every  remedy  as  well  by- 
action  of  debt  upon  his  judgment, 
{Vigers  v.  Aldrich,  sup.)  as  by  writ 
of  execution  against  the  goods  or 
person  of  his  debtor.  {Tanner  v. 
Hague,  7  T.  R.  420.)  until  the  sta- 
tute 41  Geo.  3.  c.  64.  s.  1.  whereby 
it  was  enacted,  "  that  any  creditor, 
"  at  whose  suit  any  debtor  is  in  pri- 
"  son,  and  taken  or  charged  in  exe- 
"  cution  for  any  sum  of  money,  may 
"  declare  his  consent  by  writing, 
"  signed  to  the  discharge  of  such 
"  debtor,  and  shall  not  lose  the  be- 
"  nefit  of  the  judgment,  but  may 
"  take  out  execution  thereon  against 
*'  land  or  goods  (except  the  necessary 
"  apparel  and  bedding  of  the  pri- 
"  «oner  or  his  family,  not  exceeding 

"  in 
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brought  an  action  against  the  gaoler  or  sheriiF  and  recovered,  if  the  sum 
recovered  were  less  than  the  debt ;  as  where  the  judgment  was  for  ^2000, 
and  the  damages  recovered  were  only  ^1000. — Collop  v.  Brandlei/,  T. 
31  Car.  II.  K.  B.  Thes.  Brev.  282. 

In  the  case  in  Thes.  Brev.  282.  the  whole  debt  was  recovered  against 
the  sheriflF;  but  the  defendant  pleaded  to  the  sci.  fa.  that  the  plaintiff 
had  taken  a  less  sum  of  the  sheriffs  in  satisfaction  of  the  several  sums 
of  money  and  judgment  aforesaid,  and  on  demurrer,  that  plea  was  held 
to  be  bad.  I  suppose  on  the  stale  ground  that  a  less  sum  could  not  be 
a  satisfaction  of  a  greater,  (a) 

This  action  being  founded  in  maleficio,  and  given  by  the  statute,  is 
not  within  the  statute  of  limitations. — Jones  v.  Pope^  M.  18  Car.  2. 
1  Lev.  191.  1  Saund.  34.  1  Sid.  305. 


As  to  Carriers,  (b) — For  misbehaviour  in  a  trust  or  duty,  an  action  on  the 
case  will  likewise  lie ;  for  whosoever  undertakes  to  do  a  thing  for  another 
ought  to  do  it  faithfully,  else  he  is  answerable  for  the  damages  arising 
from  his  negligence  or  misbehaviour :  therefore  if  a  man  deliver  goods 
to  a  common  carrier  to  carry,  and  the  carrier  lose  them,  an  action  on 
the  case  will  lie  against  him  ;  but  if  there  appear  to  be  no  default  in  the 
defendant,  the  plaintiff  shall  be  nonsuited;  (c)  as  if  an  action  were  brought 

against 


"  in  value  <£  10,)' or  bring  any  action  "  deemed  guilty  of  a  devastavit,  op 

"  on  the  judgment,  or  use  any  remedy  "chargeable  with   the  debt  due  to 

"  for  recovery  of  his  demand  against  '*  the  person  discharged." 

*'  any  other  person  liable  to  satisfy  faj  See  more  of  the  cases  of  cs- 

"  the  same,  in  the  same  manner  as  cape  in  the  last  chapter,  Ut.Rescous, 

*'  he  might  have  done  in  case  such  (in  its  second  sense)  together  with 

"  debtor   had  never  been  taken  or  the  present  editor's  notes  thereto  sub- 

"  charged    in  execution  :    Provided  joined. 

"  always  that  no  debtor  discharged  ("bj  Connected  with  the  cases  of 

**  in  pursuance  of  this  act,  shall  at  carriers,  and  their  liability  to  their 

"  any  time  afterwards   be   taken  or  employers,    the   whole    law  of  bail- 

•'  charged  in  execution,  or  arrested  metits  is  to   be   considered,  the  doc- 

"  upon  the  judgment,  or  in  any  ac-  trincs  of  which,  and  more  especially 

"  tion  brought  thereon,  and  that  no  the  learned  arguments  of  Lord  Hu/t, 

*'  proceedings  shall   be   had   against  in  Coggs  v.  Barnard,  as  reported  by 

"  the  bail."   And  by  s.  2.  it  is  enact-  Lord  Ray7nond  (post  p.  71,)  gave  rise 

ed,  "  that  tlie  personal  represcnta-  to  the  well  known  elegant  enlightened 

"  tive  of  the   creditor  may  consent  essay  on  that  subject  by  the  late  Sir 

*'  to  the  discharge  of  the   debtor  in  William  Jones,  to  which,  in  justica 

"  the  same   manner,  and   with   the  to  the  reader,  he  is  referred. 

"  same  advantages  as  the  creditor  if  (c)    The   common   mode    of  de- 

"  living  mifiht  have  done;  and  such  daring  against  a  carrier  now,  is   in 

"  personal  representative  shall   not,  assumpsit,  to  which  trover  cannot  be 

*'  by  reason  of  such  discharge,  be  joined.     But  if  plaintiff  declare  on 

the 
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against  a  carrier  for  negligently  driving  his  cart,  so  that  a  pipe  of  wine 
burst  and  was  lost,  it  would  be  good  evidence  for  the  defendant,  that 
the  wine  was  upon  the  ferment,  and  when  the  pipe  burst  he  was  driving 
gently. — Farrar  v.  Adams,  E.  10  Ann.  Per  Holt,  dX  Guildhall,  Salk. 
MSS. 

So  where  the  defendant's  hoy  coming  through  bridge,  by  a  sudden 
gust  of  wind  was  drove  against  the  bridge  and  sunk,  *Pratt,  C.  J.  held  [*  70] 
the  defendant  not  liable ;  the  damage  being  occasioned  by  the  act  of 
God,  which  no  care  of  the  defendant  could  foresee  or  prevent:  and  as 
to  the  evidence  given  by  the  plaintiff,  that  if  the  hoy  had  been  better  it 
would  not  have  sunk  with  the  stroke  received,  the  C.  J.  said,  no  carrier 
was  obliged  to  have  a  new  carriage  for  every  journey ;  it  is  sufficient  if 
he  provide  one  which  without  any  extraoidinary  accident  (such  as  this 
was)  will  probably  perform  the  journey.  {Amies  v.  Stevens,  M.  5  Geo.  1. 
Stra.  128.)  But  nothing  is  an  excuse  except  the  act  of  God  and  the 
king's  enemies,  (a)  and  therefore  in  an  action  against  such  a  carrier, 
where  the  goods  were  spoiled  by  water,  the  defendant  proving,  that  whea 
the  goods  were  put  on  board,  the  ship  was  tight,  and  that  the  hole  through 
which  the  water  came  had  been  made  by  a  rat  eating  out  the  oakum. 


the  custom  of  the  realm,  a  count  in 
trover  may  be  joined.  Per  Buller,i.\n 
in  Brown  \.  Dixon,  1  T.  1^.274;  and 
and  it  is  a  rule,  that  where  the  same 
pica  may  be  pleaded,  and  the  same 
judgment  given  on  two  counts,  they 
may  be  joined  in  the  same  declara- 
tion. Ibid. 

(fl)  The  act  of  God  means  some- 
thing in  opposition  to  the  act  of  man. 
The  law  presumes  against  the  car- 
rier, unless  he  shews  the  loss  was 
occasioned  by  the  king's  enemies,  or 
by  such  act  as  could  not  happen  by 
the  intervention  of  man,  as  storms, 
lightening,  ^c. 

But  the  king's  enemies  here  meant 
are  public  enemies,  and  not  traitors 
or  felons.  Morse  v.  Slue,  2  Lev.  69. 
Barclay  v.  Higgens,  cited  1  T.  Rep. 
33. 

So  are  the  acts  of  God  generally 
confined  to  storms,  tempest,  and 
Ughtening.  Jrnies  v.  Stevens,  Stra. 
128.  Case  of  Gravcsend  Barge,  1  Rol. 
Kep.  79- 

But  even  these  will  not  excuse  a 
hoynian  who  puts  to  sea  in  tempes- 


tuous weather.  Ainies  v.  Stevens, 
sup. 

Therefore  a  carrier  is  liable  for 
goods  burnt  in  his  warehouse  at 
Weyhili  fair,  it  being  stated  in  the 
case  that  the  fire  did  not  happen  by 
lightening.  Forward  v. Pittard,  1  T. 
Rep.  27. 

So  where  common  carriers  from 
A,  to  B.  charged  and  rect-ived  cart- 
age of  goods  from  a  warehouse  at 
£.  (where  they  usually  unloaded)  to 
the  house  of  the  consignee  in  B.  but 
whilst  they  remained  in  the  ware- 
house at  B.  tliey  were  burnt,  the 
carriers  were  held  liable,  thou<:;h  the 
profits  of  the  cartage  were  allowed 
to  another,  and  the  consignee  knew 
it.  Hyde  v.  Trent  and  Mersey  Navi- 
gation,  5  T.  Rep.  389.  But  where 
the  goods  arc  not  in  defendant's  cus- 
tody as  a  carrier,  and  are  left  after 
their  arrival  in  defendant's  ware- 
house for  plaintiff's  convenience,  till 
forwarded  (without  reward)  defend- 
ant will  not  be  liable,  though  the 
goods  are  burnt.  Garside  v.  Same, 
4  T.  Rep.  301. 

was 
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was  holden  to  be  no  excuse. — Dale  v.  Hally  M.  24  Geo.  II.  1  Wil- 

les,  281. 

If  I  send  my  servant  with  the  goods  on  board  the  vessel,  and  they 
are  lost,  the  carrier  is  not  liable  ;  for  they  are  to  be  considered  not  in 
the  possession  of  the  carrier  but  of  the  servant. — East  India  Company 
V.  Pullen,  H.  12  Geo.  I.  Stra.  69O.  (a) 

If  a  carrier  having  convenience  to  carry  goods,  being  offered  his  hire 
refuse  to  carry  them,  an  action  will  lie  against  him. — Jackson  v.  Rogers, 
M.  35  Car.  II.  2  Show.  3^7.  (b) 

Note.  All  persons  carrying  goods  for  hire,  come  under  the  denomina- 
tion of  common  carriers  :  (c)  but  if  the  driver  of  a  stage  coach,  which 
only  carries  passengers  for  hire,  lose  the  goods  of  his  passengers,  the 
master  is  not  liable;  (d)  for  no  master  is  chargeable  with  the  act  of  his 


(a)  In  this  case  the  company  had 
taken  a  whole  lighter,  and  put  their 
locks  upon  the  hatches,  and  sent  a 
particular  person,  called  a  guardian, 
according  to  their  usual  custom. 
Sed  vide  Robinson  v.  Dunmore,  2  Bos. 
&  Pull.  416".  So  if  I  take  my  passage 
in  a  ferry  boat,  and  a  tempest  aris- 
ing, to  save  the  lives  of  the  passen- 
gers several  goods  are  cast  over 
board,  amongst  which  are  mine,  I 
have  no  action  against  the  bargeman. 
Bird  V.  Jstcoc/c,  2  liulst.  280. 

{b)  By  the  law  of  the  land  all 
common  carriers  are  bound  to  re- 
ceive and  carry  the  goods  of  the  sub- 
ject for  a  reasonable  reward.  1  Rol, 
Jbr.  2.  (C)  pi.  1.  but  if  the  waggon 
be  full,  and  goods  are  forced  on  the 
carrier,  he  shall  not  be  answerable. 
Loictt  V.  Hobbs,  2  Show.  127;  car- 
riers must  also  take  due  care  of 
goods  in  transitu  ;  they  must  deliver 
them  safely,  and  in  as  good  condi- 
tion as  they  were  received,  or  in  de- 
fault they  must  make  compensation 
for  any  loss  or  damage  to  them 
while  in  their  custody.  1  RoL  Ab. 
sup.  Golden  v.  Manning,  3  Wils. 
425).   2  Bla.  916. 

,  ((•)  Persons  usually  denominated 
common  carriers  are  masters  of 
ships.  (Morse  v.  Shte,  2  Lev.  69. 
Barclay  v.  Iliggins,  cited  1  T.  l\.  33.) 
owners  of  ships,  hoymcn,  lightermen, 
and  barge  owners.  (Ric/i  v.  Knee- 
land,  Cro.  Jac.  330.  Hob.  IJ.)  Pro- 
prietors of  waggons,  stage-coaches, 


4-c.  {Lovett  v.  Hobbs,  2  Show.  127. 
Bastard  v.  Bastard,  2  Show,  81.) 
and  so  are  all  persons  undertaking 
to  carry  goods  indifferently  for  hire. 
Gisborne  v.  Hurst,  1  Salk,  249. 

Therefore,  if  one  who  is  not  a  com- 
mon carrier,  takes  hire,  he  may  be 
charged  on  a  special  assumpsit,  for 
when  hire  is  taken  a  promise  is  im- 
plied. Rogers  v.  Heady  Cro.  Jac. 
262. 

But  stage-coacJvnen  have  been  ex- 
cepted as  common  carriers,  unless 
they  take  a  distinct  price  for  luggage 
as  well  as  the  passenger.  Vide  Mid- 
dleton  v.  Fotukr,  Salk.  282.  Quaere 
tamen  et  vide  Clarke  v.  Gray,  4  Esp. 
N.  P.  C.  177,  w'hcre  Ellcnboroug/i, 
C.  J.  held,  that  there  was  no  distinc- 
tion between  a  parcel  sent  to  be 
carried,  and  a  passenger's  luggage. 

Furthermore  as  to  coach  owners 
it  has  been  held,  that  they  are  not 
liable  for  injuries  to  passengers  from 
inevitable  accidents,  as  from  the 
horses  taking  fright,  and  upsetting 
the  carriage.  Alston  v.  Heaven,  2 
Esp.  N.  P.  C.  533.  Sed  sccus,  if  there 
be  negligence  or  misconduct  in  the 
driver.  White  v.  Boulton,  Peake's 
N.P.  C.  81.  Christie  v.  Griggs,  2 
Camp.  79. 

(d)  Hachicy-coachmen  also  are 
not  common  carriers,  and  therefore 
not  chargeable  for  goods  lost,  unless 
by  special  agreement,  and  carriage 
hire  paid.  Upshare  v.  Aidee,  Corny. 
25. 

servant. 
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servant,  but  when  he  acts  in  execution  of  the  authority  given  him  by  his 
master ;  (a)  and  then  the  act  of  the  servant  is  the  act  of  his  master ; 
and  la  such  case  the  action  may  be  brought  against  either  the  master  or 
the  servant ;  and  as  the  action  may  be  brought  against  either  the  master 
or  the  servant,  so  either  may  bring  assumpsit  for  the  money  for  the  car- 
tkgc.—Middkton  v.  Fowler,  M.  10  W.  II f.  Salk.  282. 

Note.  In  the  case  in  Salk.  it  is  holden,  that  if  the  action  be  brought 
against  the  masters,  it  must  be  brought  against  them  all;  and  if  brought 
against  one  only,  advantage  may  be  taken  of  it  on  evidence.  But  ac- 
cording to  later  determinations,  that  matter  can  only  be  pleaded  iu 
abatement.— iiice  v.  Shute,  B.  R.  E.  10  Geo.  III.  5  Burr.  26 1 1.  2  Bla. 
692. 

If  the  carrier  ask  what  is  in  the  box,  and  is  told  silk  ;  yet  in  truth  if 
there  be  money,  he  shall  be  answerable  for  it  if  lost,  unless  he  made 
special  acceptance ;  but  this  intended  cheat  upon  the  carrier  will  be  a 
good  reason  for  the  jury  to  give  less  damages. — Drinkwater  v.  Quefmel, 
T.  11  &  1£  Geo.  II.  C.  B.  Sed  vide  post,  Kenrig  v.  Eglestoii,  M. 
*>4  Car,  II.  Aleyn,  93. 

If  a  bag  sealed  be  delivered  to  a  carrier,  and  said  to  contain  o£'200,     [  71  J 
and  the  carrier  give  a  receipt  for  so  much,  (b)  when  in  fact  it  contains 
^400,  if  the  carrier  be  robbed,  he  shall  be  answerable  only  for  cfSOO, 
for  his   reward  extends  no  further,  and  it  is  that  makes  him  liable. — 
Tj/lej/v.  Mortice,  4  W.  111.  Carth.  485.  (c) 

Aa 

(a J  Goods  were  delivered  to  a  cepts  it  provided  there  be  no  money 
person  standing  at  a  warehouse-door  in  it,  the  carrier  is  not  liable.  Tick-. 
in  an  inn-yard,  who  was  employed  borne  v.  White,  Stra.  145.  Et  vide 
in  loading  another  waggon  at  the  Gibbons  v.  Poi/toti,  sup. 
time,  but  the  deliverer  did  not  know  The  taking  of  hire  by  a  common 
even  the  name  of  such  person.  This  carrier  is  an  implied  undertaking,  for 
was  held  not  a  sufficient  delivery  to  the  safe  custody  and  delivery  of  the 
charge  the  waggoner,  although  the  goods,  and  he  shall  therefore  be  re- 
deliverer  told  the  person  whom  be  saw,  sponsible  for  their  value  if  he  is 
by  what  waggon  the  goods  wcr(S  to  go,  robbed  of  them,  I  Inst.  89;  and 
and  asked  the  owner's  name.  Per  equally  so,  though  he  be  neither  a 
Ld,  Kenyan,  at  Westminster  Sittings  carrier  or  take  reward,  if  he  under- 
after  Mich.  Term,  30  Geo.  3.  MS.  Ca.  take   to   carry  safely  and   securely. 

(b)  Which  in  fact  amounts  to  a  Coggs  v.  Barnard,  Raym.  909.  Aiid 
special  acceptance.  so  though  plaintiff,  for  greater  cau- 

(c)  But  if  a  box  be  delivered  to  a  tion,  send  a  servant  with  the  goods, 
carrier  generally,  and  he  so  accepts  it,  who  pays  a  person  to  guard  them, 
he  is  answerable,  though  the  party  Robinson  v.  Dunjjiore,  2  kos.  6c  PuU. 
did  not  inform  him  there  was  money  41 G-  Sed  vide  East  India  Company  v. 
in  it;    if,  however,  the  carrier  en-  Pw/Zen,  sup.  p.  70. 

quires,  and  the  owner  says  there  is  In  Ilutton  v.  Osborne,   M.  1730, 

00  money  in  it,  or  if  the  carrier  ac-     MS.  Ca.  plaintiff  declared  specially 

that 
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An  action  was  brought  against  the  proprietors  of  a  stage-coach,  fof 
not  safely  carrying  of  100,  delivered  to  their  book-keeper  in  a  bag,  front 
B.  to  L.  and  on  the  trial  it  appeared  that  the  money  was  put  into  a  bag,' 
and  carried  by  the  plaintiff's  servant  to  the  defendant's!  house,  and  there 
delivered  to  their  book-keeper,  M'ho  asked  no  questions  about  the  con- 
tents of  the  bag,  but  took  it  as  a  common  parcel,  and  was  paid  for  it  as 
such  by  the  servant,  who  gave  him  no  information  about  it;  the  money  was 
lost ;  and  the  servant,  on  his  cross  examination  on  the  trial,  swore  that 
he  received  no  particular  instructions  from  his  master  about  the  carriage, 
but  only  to  deliver  the  parcel  to  the  book-keeper,  and  pay  what  was  de- 
manded of  him  for  the  carriage :  the  defendants  proved  that  an  adver- 
tisement had  been  put  into  the  country  newspaper  once  every  month  for 
two  years  together,  concerning  the  carriage  of  parcels  by  this  stage-coach, 
with  a  N.  B.  at  the  bottom  of  it,  that  the  proprietors  would  not  be  an- 
swerable for  any  money,  plate,  jewels,  writings,  or  other  valuable  goods, 
Unless  they  were  entered  as  such,  and  paid  for  accordingly ;  and  that  this 
paper  was  taken  in  at  the  house  where  the  plaintifif  lodged,  who  was 
frequently  seen  with  it  in  his  hand,  and  appeared  to  be  reading  it :  (a) 

thft 


that  defendant  had  undertaken  to 
carry  a  hare,  but  he  carried  it  so 
negligently  that  it  was  lost.  De- 
fendant demurred,  1st,  for  that  plain- 
tiff had  not  declared  on  the  general 
custom  of  the  realm  relating  to  car- 
riers, and  therefore  defendant  must 
be  deemed  a  private  person,  and  if 
so,  there  being  no  consideration,  it 
WHS  nudum  pactum  ;  and,  2dly,  that 
plaintiff  had  not  set  forth  a  delivery  of 
the  hare, upon  which  the  promise  was 
made,  and  for  the  breach  of  which  the 
action  was  brought.  The  court  ad- 
mitted first  that  defendant  was  a  pri- 
vate person,  but  said,  if  he  voluntari- 
ly undertake,  he  must  answer  for  his 
negligence  ;  and,  2dly,  that  the  de- 
livery of  the  hare  was  implied,  from 
the  statement  that  it  was  carried  part 
of  the  way,  and  as  to  the  breach  of 
promise,  the  action  was  brought  for 
the  loss  of  the  hare,  and  the  promise 
was  only  inducement.  Judgment  for 
plaintiff. 

faj  The  general  responsibility  of 
common  carriers  in  all  cases  (except 
as  the  acts  of  God  and  the  king's 


public  enemies)  has  induced  them  to 
make  special  contracts  for  the  car- 
riage of  goods  beyond  a  certain  va- 
lue, at  a  premium  proportionate  to 
the  risk,  the  basis  and  extent  of 
which  special  contracts  are  declared 
by  public  notices,  which  carriers 
themselves  have  generally  given,  to 
limit  their  responsibility,  and  hence 
they  seem  to  have  laid  down  a  law 
for  themselves ;  but  as  their  notices 
differ  in  form,  and  some  of  them  arc 
written  in  very  ambiguous  terms,  no 
general  rule  can  be  laid  down  as  a 
guide  to  the  public,  and  put  all  fu- 
ture questions  on  this  subject  at  rest 
by  one  solemn  decision  of  the  court. 
Until  the  legislature,  therefore,  shall 
in  its  wisdom  declare  what  sort  or 
form  of  notice  shall  be  considered 
as  the  standard  between  carriers 
and  the  public,  every  case  must  ne- 
cessarily be  determined  upon  its  own 
peculiar  circumstances,  and  upon 
the  construction  of  the  court  upon 
each  distinct  form  of  notice.  At 
present  it  is  the  practice  of  carriers 
to  insert  their  notices  in  the  public 

papers, 
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the  court  of  K.  B.  held  that  the  defendants  were  not  liable  to  answer  for 
this  money ;  for  a  carrier  is  only  liable  in  respect  of  the  reward  which  he 

receives : 


710 


papers,  to  distribute  hand-bills,  to 
put  up  painted  boards  in  their  own 
offices,  and  otherwise,  in  the  most 
fonspicuous  manner,  to  declare  to 
what  extent  they  will  hold  tlieni- 
sclves  liable,  in  order  that  the  pub- 
lic may  be  generally  informed  of  the 
nature  of  their  special  acceptances 
and  undertakings;  but  these  notices 
unfortunately  are  too  variant ;  they 
are  not  uniform,  nor  framed  by  tlie 
common  consent  even  of  the  carriers 
themselves,  for  the  provisions  of 
some  go  entirely  to  discharge  the  li- 
abilityof  the  carrier,  unless  the  terms 
of  the  notice  are  complied  with,  as 
inClai/  V.  JFillan,  1  H,  Bla.  2P8. 
Hutton  V,  Bolton,  ibid.  299  ("•)  5  and 
others  limit  the  responsibility  of  the 
carrier  to  a  certain  sum,  if  the  con- 
ditions are  not  complied  with,  as  in 
Clarke  v.  Gray,  6  East,  564. 

The  validity  of  these  notices,  how- 
ever, was  questioned  in  Nicholson  v. 
Willan,  5  East,  307,  where  it  was 
insisted  that  they  were  contrary  to 
the  policy  of  the  common  law,  and 
that  it  was  the  duty  of  carriers,  if 
jheir  reward  was  not  adequate  to 
their  risk,  to  make  special  acceptances 
of  the  goods  in  such  cases,  at  a  rate 
proportionate  to  their  value.  But 
Lord  Elleriborough,  C.J.  considering 
the  long  time  during  which  the  prac- 
tice of  making  special  acceptances 
had  prevailed,  and  been  countenanced 
by  the  courts,  and  the  legislature 
having  also  sanctioned  them  by  re- 
jecting a  bill  proposed  to  narrow  the 
carrier's  responsibility  in  certain 
cases,  the  house  having  deemed  such 
a  measuue .unnecessary,  in  regard  that 
carriers  were  competent  to  limit  their 
own  responsibility,  and  considering 
also  that  there  was  no  case  in  which 
the  right  of  a  carrier  thus,  to  limit 
his  own  responsibility  by  special  con- 
tract, had  ever  been  denied  by  ex- 
press decision,  his  lordship  said  the 
court  could  do  no  otherwise  than 
sustain  such  a  right,  however  subject 


to  abuse  or  productive  of  inconveni- 
ence, leaving  it  to  the  legislature  to 
apply  such  a  remedy  as  the  evil  may 
require. 

it  is  submitted,  however,  that 
though  the  house  may  not  entertain 
a  bill  to  limit  the  responsibility  of 
carriers  under  theirspecial  contracts, 
yet  it  would  be  a  salutary  measure 
if  all  carriers  were  compelled  bylaw 
to  adopt  one  and  the  same  form  of 
notice. 

In  an  action  against  the  proprie- 
tor of  a  stage-coach,  for  the  value 
of  a  broach  and  ring,  value  ^1.  12s. 
the  delivery  at  the  office,  the  proper 
packing,  and  the  non-arrival  were 
proved.  The  defendant  proved  a  no- 
tice, written  on  a  large  board  in  his 
office,  that  he  would  not  be  answer- 
able for  plate  or  jewels,  of  however 
small  a  value,  unless  entered  and 
paid  for  as  such.  The  plaintiff  thea 
proved  that  the  defendant  had  circu- 
lated hand-bills,  containing  a  list  of 
his  several  coaches,  and  concludins; 
with  a  memorandum,  "  that  he  would 
not  be  answerable  for  any  article 
above  the  value  of  £,5,  unless  entered 
as  such  and  paid  for  accordingly." 
And  Lord  Ellenborough  said,  that  the 
circulation  of  these  papers  dispensed 
with  any  necessity  to  attend  to  the 
notice  in  the  office,  and  plaintiff  re- 
covered. Cobden  v.  Bolton,  2  Camp. 
108.  Vide  Nicholson  V.  JFillan,  and 
Clarke  v.  Gray,  sup.  S.  P. 

Again,  in  an  action  against  a  car- 
rier for  the  loss  of  a  trunk,  the  de- 
fence was,  that  the  trunk  was  above 
the  value  of  £5,  and  had  not  been 
entered  and  paid  for  as ^uch,  accord- 
ing to  a  notice  for  that  purpose.  The 
notice  was  by  a  hand-bill,  stating  ia 
large  print  the  advantages  to  be  de- 
rived from  the  defendant's  waggon, 
and,  in  a  small  character  at  the  bot- 
tom, that  the  owner  would  not  be 
answerable  for  goods  above  the  va- 
lue of  £5,  unless  entered  as  such, 
and  paid  for  accordingly.  Per  El- 
lenborough, 
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receives  :  and  in  the  present  case  there  was  a  clear  fraud  committed  by 
the  plaintiffs.  And  per  Yates,  J.  here  is  a  full  proof  of  a  special  accept- 
ance, and  a  deceit  on  the  part  of  the  plaintiffs ;  for  it  is  not  necessary 
that  there  should  be  a  personal  communication  in  order  to  make  a  spe- 
cial acceptance.  The  reason  of  a  personal  communication  is  that  each 
party  may  know  the  other's  mind  ;  and  therefore  if  they  know  each  other  a 
mind  in  any  other  manner,  that  is  sufficient. — Gibbons  v.  Pat^ton  and  an-* 
•ther,  E.  9  Geo.  III.  4  Burr.  2298.  2  H.  Bla.  299. 


As  to  Bailment. — If  a  common  carrier  be  robbed,  yet  he  is  answerable ; 

for  nothing  will  excuse  him  but  the  act  of  God,  or  of  the  king's  enemies  j 

[  *72  J  but  he  who  has  a  particular  employment  (as  a  *  bailiff  or  factor)  though 

he  have  a  reward,  yet  he  is  not  bound  against  all  events,  if  he  do  to  the 

best  in  his  power. — Coggs  v.  Bernard,  T.  1704.   Raym.  909. 

And  it  is  to  be  kjiown  that  there  are  six  sorts  of  bailments,  which  lay 
a  care  and  obligation  on  the  party  to  whom  goods  are  bailed,  and  which 
consequently  subject  him  to  an  action,  if  he  misbehave  in  the  trust  re- 
posed in  him.     Per  Holt,  C.J,  in  S.C 

1.  A  bare  and  naked  bailment  to  keep  for  the  use  of  the  bailor,  which 
is  called  depositum,  and  such  bailee  is  not  chargeable  for  a  common 
neglect,  but  it  must  be  gross  one  to  make  him  liable. — Mi/tton  v.  CocK, 
12  Geo.  II.   2  Stra.  1099-  S.  F.(a). 

2.  A  delivery  of  goods  which  are  useful  to  keep,  and  they  are  to  be  re- 
turned again  in  specie,  which  is  called  accommodatum,.  which  is  a  lending 


lenhorovgh,   C.  J.      "  Tiiis   is    not  the  limits  to  which  he  confines  it. 

enough  to  limit  the  defendant's  com-  Butler  v.  HeaaCy  2  Camp.  415.     The 

men  law  liability  ;  there  is  not  suffi-  notice  in  a  carrier's  office  ought  to  be 

cient  evidence  of  any  special   con-  in  such  large  characters  that  no  per- 

tvact.     The  jury  ought   to   believe  sons  delivering  goods  there  can  fail 

that,  at  the  time  of  the  delivery  of  to  read  it  without  gross  negligence; 

the  trunk  at  the  waggon  office,  the  and   if  a  carrier's   servant   receives 

plaintiff  or  his   agent   saw,  or  had  goods  at  a  distance  from  the  office, 

ample  means  of  seeing,  the  terms  on  the  special  terms  on  which   he  deals 

which   the   plaintiff  carried   on   his  ought  to  be  communicated   through 

business.     How  can  this  be  inferred  some    other    medium.     Clayton   v. 

from    the   hand-bill    nailed   on    the  Hunt,  3  Camp.  27. 
door,  which  called  the  attention  to  (a)  If,  therefore,  a  bailee  receives 

every  thing  that  was  attractive,  and  goods  to  keep  safely,  and  he  is  robbed, 

concealed  what  was  calculated  to  re-  he  shall  answer  for  them  in  detinue, 

pel  customers  ?"    Mis  lordship  added,  Sed  seats  if  he  undertake  to  keep  them 

if    a  common   carrier  is  to  be  al-  as  his  own  goods,  though  in  that  csise 

lowed  to  limit  his  responsibility,  he  he  would  be  answerable  for  damage 

must  take  care  that  everyone  who  arising   from    his    own    negligence, 

deals  with  hira  is  fully  informed  of  Kettle  y.Bromsall,  WiWcs,  121. 


gratis 
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gratis ;  and  in  such  case  the  borrower  is  strictly  bound  to  keep  them : 
for  if  he  be  guilty  of  the  least  neglect,  he  shall  be  answerable,  but  he 
shall  not  be  charged  where  there  is  no  default  in  him.  (a) 

S.  A  delivery  of  goods  for  hire,  which  is  called  locatio  or  conduction 
and  the  hirer  is  to  take  all  imaginable  care,  and  to  restore  them  at  the 
time ;  which  care  if  he  so  use  he  shall  not  be  bound,  (b) 

4.  A  delivery  by  way  of  pledge,  which  is  called  vadium  ;  and  in  such 
goods  the  pawnee  has  a  special  property ;  and  if  the  goods  will  be  the 
worse  for  using,  the  pawnee  must  not  use  them  ;  otherwise  he  may  use 
them  at  his  peril ;  as  jewels  pawned  to  a  lady,  if  she  keep  them  in  a  bag 
and  they  are  stolen,  she  shall  not  be  charged  ;  but  if  she  go  with  them  to 
a  play  and  they  are  stolen,  she  shall  be  answerable,  (c)  So  if  the  pawnee 
be  at  a  charge  in  keeping  them,  he  may  use  them  for  his  reasonable 
charge ;  (d)  and  if  notwithstanding  all  his  diligence  he  lose  the  pledge, 
yet  he  shall  recover  the  debt.  {Manhy  v,  Weslhrookey  19  Geo.  2.  K.  B.)  (e) 
But  if  he  lose  it  after  the  money  tendered,  he  shall  be  chargeable,  for  ' 

he  is  a  wrong-doer  ;  after  money  paid  (and  tender  and  refusal  is  the  same)      L^ 
it  ceases  to  be  a  pledge,  and  therefore  the  pawnor  may  either  brbg  an 
action  of  assumpsit,  and  declare  that  the  defendant  promised  to  return 
the  goods  upon  request ;  or  trover,  the  property  being  vested  in  him  by 
tlie  tendeu—RatcIiffev.  Davies,  T.  18  Jac.  J.  Yelv.  178. 

5.  A  delivery  of  goods  to  be  carried  for  a  reward,  of  which  enough 
bas  been  already  said ;  only  I  will  here  add,  that  the  plaintiff  ought  to 
prove  the  defendant  used  to  carry  goods,  and  that  the  goods  were  de- 
livered to  him  or  his  servant  to  be  carried.  (J)     And  if  a  price  be  al- 

ledged 


Ca)  As  if  a  man  lend  another  a 
horse  to  go  westward,  or  for  a 
month,  and  be  goes  northward,  or 
Slays  more  than  a  month,  he  shall  be 
answerable.  Bract,  lib.  iii.  c.  2. 
99,  {b)  But  if  the  bailee  iiad  put 
this  borrowed  horse  in  his  stable,  and 
it  was  stolen,  he  shall  not  be  answer- 
able. Sed  secus  if  he  or  his  servant 
had  left  the  stable  door  open.  A 
bailee  also  shall  not  be  liable  in  case 
of  irresistible  force.     Ibid. 

(b)  Vide  Brant.  62,  (b)  ;  and  the 
degree  of  diligence  here  required  is 
such  as  the  most  discreet  father  of  a 
family  would  use,  but  as  no  man  can 
guard  against  robbery,  no  bailee  shall 
be  responsible  for  that.  Buchnyrv. 
Darnall,  2  Raym.  1087. 


(c)  And  to  this  effect  is  Mores  v. 
Cox/iam,  Ow.  123. 

(d)  As  a  horse  or  cow,  which  he 
may  ride  or  milk.  Bract.  99,  {^) 

(r)  Agreeable  to  this  is  '29  Assisar. 
28  ;  and  so  is  Sout/icofc's  Ca.  4  Co. 
S3;  though  the  reason  g\vc%.\n South' 
cote's  Case  is,  because  the  pawnee 
hath  a  special  property  in  the  pawn  ; 
but  that  is  not  the  true  reason,  for 
the  true  reason  is  given  in  Lib.  Assis. 
sup.  fiz.  that  the  law  requires  no- 
thing extraordinary  of  the  pawnee, 
nor  more  than  tJiat  he  shall  use  ordi- 
nary care. 

(f)  This  point,  however,  is  appli- 
cable to  two  sorts  of  persons,  viz. 
those  who  are  in  public  and  those 
who  arc  in  private  employ,  the  first 

of 
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ledged  in  the  declaration,  it  ought  to  be  proved  the  usual  price  for  such 

[  73  ]  a  stage ;  and  if  the  price  be  proved,  *  there  need  no  proof,  the  defendant 
being  a  common  carrier ;  but  there  need  not  be  a  proof  of  a  price  cer-i 
tain. — Per  Holt,  C.  J.  at  Horsham,  13  W.  3. 

6.  A  delivery  of  goods  to  do  some  act  about  them  (as  to  carry)  without 
a  reward,  which  is  called  by  Bracton,  (lib.  iii.  300.)  mandatum,  in  Eng' 
lish,  an  acting  by  commission ;  and  though  he  be  to  have  nothing  for  his 
pains,  yet  if  there  were  any  neglect  in  him,  he  will  be  ariswerable,  for 
his  having  undertaken  a  trust  is  a  sufficient  consideration ;  but  if  the 
goods  be  misused  by  a  third  person  in  the  way  without  any  neglect  of 
his,  he  would  not  be  liable,  being  to  have  no  reward,  (a) 

If 


of  whom,  namely,  common  carriers, 
are  only  considered  in  the  text.  But 
as  to  the  second  sort  of  persons,  tiz. 
bailees,  factors,  agents,  and  such 
Tike,  though  they  have  a  reward  for 
their  management,  they  are  only  to 
do  the  best  they  can,  and  though 
they  be  robbed,  it  is  a  good  account. 
Vere  v.  S7mt/i,  1  Vent.  121.2  Lev.  5. 

s.  c. 

(a)  That  the  obligation  to  restore 
a  deposit  flows  from  the  nature  and 
definition  of  the  contract  is  clear, 
yet  i  n  Ricfies  v.  Brigges,  Yel v.  4.  Cro. 
Eliz.  883,^  where  it  was  held  that 
case  lay  against  a  man  who  had  not 
perfonn(d  his  promise  of  re-deliver- 
ing things  bailed  to  him,  the  judg- 
ment was  leversed  ;  and  soon  after, 
in  a  simihir  case,  judgment  for  the 
plaintiff  was  arrested.  Vide  Pickas 
V.  Guilt,  Yelv.  128.  The  reversal, 
however,  was  said  to  be  a  bad  reso- 
lution, and  the  contrary  was  after- 
wards solemnly  adjudged  in  Wheatley 
V.  Low,  Cro.  Juc.  667  ;  and  yet  in 
that  case  there  was  no  benefit  to  the 
defendant,  nor  any  consideration  but 
the  having  the  money  in  his  posses- 
sion, and  being  trusted  with  it ;  that, 
however,  was  held  to  be  a  good  con- 
sideration ;  therefore  a  bare  being 
trusted  with  another  niatTs  goods 
must  be  taken  to  bi  a  sufficient  con- 
sideration, if  the  bailee  once  enter 
upon  the  trust,  and  take  the  goods 
into  his  possession.  Vide  Morse  v, 
,Slite,  2  Lev.  69,   in  which  case  the 


arguments  of  the  judges,  in  deliver- 
ing judgment,  are  very  elaborate  and 
full  of  learning,  well  worthy  the  at- 
tention of  the  reader  ;  and  in  that 
case  it  was  laid  down  that  a  general 
bailment  is  not,  nor  can  be  taken  to 
be  a  special  undertaking  to  keep  the 
goods  bailed  safely,  at  all  events;  but 
if  a  man  does  undertake  specially  to 
keep  goods  safely,  that  is  such  a  wai'- 
ranty  as  will  oblige  him  to  keep  them 
safely  against  all  perils,  where  he 
has  his  remedy  over,  but  not  against 
those  where  he  has  no  such  remedy. 
It  is  also  to  be  observed,  that  ia 
Morse  V.  Slue,  the  declaration  was 
drawn  by  the  ablest  man  in  England, 
in  which  (as  it  always  was  in  such 
cases)  it  was  considered  prudent  to 
insert  that  a  reward  was  to  be  paid 
for  the  carriage,  and  so  it  has  been 
usual  to  put  it  in  the  writ  where  the 
suit  is  by  original ;  and  Lord  Holt 
said  thus  much,  that  the  law  on  this 
point  should  be  settled,  though  he 
would  not  take  upon  himself  to  say 
he  had  so  settled  it. 

The  learned  Sir  William  Jones,  m 
his  Essay  on  the  Law  of  Bailments, 
(p.  55)  differs  in  some  degree  from 
the  doctrine  of  Lord  Holt,  for  he  says 
that  Lord  Holt's  division  of  bail- 
ments into  six  sorts  is  inaccurate,  for 
in  truth  his  fifth  is  only  a  branch  of 
his  third  ;  and  he  might  with  equal 
reason  have  added  a  seventh,  since 
the  fifth  is  capable  of  a  sub-division. 
Sir  William  Jones  acknowledges  but 

five 
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If  the  goods  of  a  guest  be  stolen  out  of  an  inn,  the  innkeeper  is  an- 
swerable; but  the  plaintiff  must  prove  that  the  defendant  kept  a  common 
jnli,  and  that  he,  his  son,  or  servant,  was  a  guest  at  the  time,  and  that 
the  goods  were  brought  within  the  inn,  and  remained  under  the  care 
of  the  defendant.— i5ea//e  v.  Morris,  T.  I610.  Cro.  Jac.  22].  :Mo. 
117.  (a) 

If  a  man  come  to  the  inn  with  an  horse,  and  leave  the  horse  there  for 
several  days,  and  in  his  absence  his  horse  be  stolen,  the  owner  is  a  suffi- 
cient guest  to  maintain  an  action  ;  but  it  would  be  otherwise  if  he  had 
left  a  trunk  or  other  dead  thing,  by  which  the  innkeeper  would  have  no 
gain.  {Gellet/  v.  Clerk,  M.  I6O8.  Cro.  Jac.  188.)  If  he  desire  the 
host  to  put  his  horse  to  grass,  and  the  horse  be  stolen,  the  innkeeper  is 
not  liable ;  for  by  law  he  is  only  bound  to  answer  for  those  things  that 
tire  inj'ra  hospitiiim.  {Calyes  Ca.  E.  26  Eliz.  8  Co.  32.)  So  if  the 
innkeeper  refuse  to  receive  him  because  his  house  is  full,  whereupon 
he  says  he  will  shift,  and  then  is  robbed,  the  host  shall  not  be  charged  ; 
but  without  such  cause  he  cannot  discharge  himself  by  words  only. —  Bird 
V.  Bird,  1  Anders.  29-     Anon.  M.  7  Eliz.  Mo.  78. 
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five  sorts,  which  he  thus  enume- 
rates : 

1 .  Dcposihim,  which  is  a  naked 
bailment  (without  reward)  of  goods 
to  be  kept  for  the  bailor  ;  and  on  this 
doctrine  Benion's  Ca.  Mayn.  Ed.  II. 
5275.  Fitzh.  (Detinue)  59,  is  the 
(earliest  decision;  but  Sir  W.  Jones 
says  that  case  is  wholly  incompre- 
hensible :  and  then  he  proceeds  to 
condcmu  the  doctrine  of  Lonl  CoAe, 
in  Soiitkcote'sCa.  4  Rep.  83,  and  af- 
terwards introduced  into  llnst.  89, 
that  there  is  no  difference  between  a 
■special  acceptance  to  keep  safely,  and 
a  general  one  to  keep,  which  Lord 
Ho/t  equally  reproiiatcs  in  Coggs  v. 
Barnard,  alter  havinsx  examined  all 
the  aiitecx'dent  authorities. 

'2.  Mandatum,  ov  commission, \\'\\ic\\ 
is  where  the  mandatory  undertakes, 
without  rccom pence,  to  do  some  act 
■about  the  thuigs  bailed,  or  simply 
to  carry  them  ;  and  hence  Sir  H. 
Finch  divides  bailment  into  two 
sorts,  to  keep  and  to  employ. 

3.  Commodatum,  or  loan  for  use, 
is  where  goods  are  bailed  without 
pay,  to  be  used  for  a  certain  time 
for  the  ba.ilee ;  and  this  is  one  of  the 


most  useful  and  convenient  species 
of  bailment  in  society. 

4.  Pignori  accept um,  which  is 
where  a  thing  is  bailed  by  a  debtor 
to  his  creditor  in  pledge  to  secure  the 
debt. 

5.  Locatnm,  or  liiring,  which  is 
always  for  a  reward  ;  and  this  is 
either  locatio  rei,  by  which  the 
hirer  gains  the  temporary  use  of  the 
tiling ;  or  locatio  operis  faciendi,  when 
work  and  labour,  or  care  and  pains, 
are  to  be  done  or  bestowed  on  the 
thing  delivered  ;  or  locatio  operis 
merciurn  rchendanat^^whcn  goods  are 
bailed  for  the  purpose  of  being  car- 
ried from  place  to  place,  either  to  a 
public  carrier  or  to  a  private  per- 
son. 

CaJ  If  a  servant  come  into  an  inn, 
and  ask  to  leave  his  master's  goods  till 
the  next  market-day,  and  the  inn- 
keeper refuses  because  his  house  is 
full  of  parcels,  and  the  servant  then 
sit  down,  and  drink  as  a  guest,  and 
put  the  goods  behind  him,  and  they 
are  lost,  the  innkeeper  is  liable  to 
the  master.  Bamet  v.  j^iQlJen,  5  T.  R. 
273. 

K  la 
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In  Yielding  v.  Fai/,  T.  1587.  Cro.  Eliz.  569,  it  was  liolden,  that 
^vhere  by  custom  the  parson  ought  to  keep  a  bull  and  a  boar,  every  in- 
habitant who  hath  prejudice  by  his  not  keeping  them  may  have  an  action, 
and  that  Kot  Guilty  is  no  good  plea  to  such  an  action^  upon  this  dis- 
tinction that  it  is  a  good  plea  ta  an  action  for  a  misfeasance,  aliter  to  an 
action  for  non-feasance ;  for  they  are  two  negatives,  which  cannot  make 
an  issue  any  more  than  two  aflSrmatives. 

And  note,  That  in  all  cases  where  a  damage  accrues  to  another  by  the 
negligence,  ignorance,  or  misbehavior  of  a  person  in  the  duty  of  his  trade 
or  calling,  an  action  on  the  case  will  lie  ;  as  if  a  farrier  kill  my  horse  by 
bad  medicines,  or  refuse  to  shoe  him,  or  prick  him  in  the  shoeing,  £fc. 
8fc.  (Mufgrave  v.  Ogden,  T.  1591.  Cro.  Eliz.  219-)  («)  But  it  is 
otherwise  where  the  law  lays  no  duty  upon  him  ;  as  if  a  man  find  gar- 
ments, and  by  negligent  keeping  they  be  spoiled.  (6) 


faj  So  if  a  surgeon  injure  his  pa-  liorse.       Deane    v.    Keate,   Esq.    3 

tient  by  his  want  of  profcsbional  skill,  Camp.  4, 

this  action  lies.     Stare  v.  Prentice^  (b)  In  assumpsit  against  a  warc- 

8  East,  348.    Et  vide  67c?cr  v.  UaAer,  houseman  for  negligently  keeping  a 

2  Wils.  359.  S.  P.  quantity  of  gentian,  whcicby  it  was 

If  one  who  has  hired  a  horse,   in-  spoiled.     Defendant  proved  that  he 

stead  of  calling  in  a  farrier  to  the  had  taken  all  possible  care  of  it;  and 

horse  when   ill,   undertakes   to  pre-  Lord  Kenyan  held   that  he  was  not, 

scribe  himself,  and  prescribes  so  im-  like  a   common  carrier,  answerable 

properly  that  the   horse   dies,  he  is  to  all  losses,  and  that  having  exerted 

guilty  of  a  breach  of  the  implied  un-  due  and  common  diligence,  he  should 

dertaking  to  exercise  that  degree  of  not  be  liable  to  a  damage  he  could 

care  which  might  be  expected  from  not  prevent.   CaiVi^v.Dawi'crs,  Peak*^ 

a  prudent   man   towards  his    own  N.  P.C.I  14. 
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OF    CASE    FQR    CONSEQUENTIAL    DAMAGES. 

AN  action  upon  the  case  will  likewise  lie  for  consequential  damages 
where  the  act  itself  is  not  an  injury. 

As  if  a  man  who  ought  to  mclose  against  my  land,  do  not  inclose, 
by  which  the  cattle  of  his  tenants  enter  into  my  land  and  do  damage  to 
me.  (1  Rol.  Ahr.  105.  c.  11.)  fa^  So,  till  Q  Ann.  c.  31,  (which  enacts 
that  no  action  shall  be  had  against  any  person  in  whose  house  or 
chamber  any  fire  shall  accidentally  begin,  for  any  damage  occasioned 

(a)  In  which  case  the  action  must  but  the  terre-tenant.  Chettham  v. 
be  brought,  not  against  the  landlord,      llawpson,  4  T.  R.  318. 

therebv, 
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thereby,  with  a  proviso  that  it  shall  not  extend  to  defeat  or  make  void 
any  contract  or  agreement  between  landlord  and  tenant)  if  a  fire  broke 
out  in  the  house  of  B.  which  burnt  the  house  of  J.  A,  might  bring  an 
action. — Pantam  v.  Ishaniy  E.  1701.  Salk.  19. 

It  has  been  holden  that  if  a  lessee  for  years  under  a  contract  to  be 
answerable  for  fire,  lease  to  B.  at  will  without  such  covenant,  yet  he 
may  have  an  action  against  his  under-lessee,  because  he  is  answerable  over : 
and  this  is  not  within  the  act :  tamen  quare,  for  he  had  it  in  his  own 
power  to  make  him  covenant  to  be  careful. — S.  C. 

Right  of  Way  and  Water-course. — A  right  of  way  may  be  extinguished 
by  unity  of  possession,  unless  it  be  a  necessary  one,  and  then  it  shall 
not.  (a)  But  a  right  of  water-course  does  not  seem  to  be  extinguished 
by  miity  of  possession  in  any  case. — Suny  \.  Pigot,  II.  1G2.5.  Latch. 
153.    Poph.  166.  3Bulst.  339.    Noy.  84.  W.Jones,  145.    Palm.  444. 

s.  cr^*; 
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(fl)  A  right  of  vtay  arises  from  a 
i^rant  by  the  owner  of  the  soil,  or 
from  a  proscription  which  supposes 
a  grant,  or  from  the  operation  of 
law.     Fi/ich's  Law,  60.  Co.  Lit.  56. 

(6)  Because  it  is  a  thing  of  neces- 
sity ;  but  a  right  of  way  may  be  ex- 
tinguished by  unity  of  possession. 
Vide  21  Ed.  III.  5.  1 1  Hen.  IV.  12. 
3  Hen.  VI.  21.  Bro.  Chcmin.  pi.  13  ; 
but  Doddridge,  J.  in  Surry  v.  Pigot, 
Poph.  166'.  took  a  distinction  between 
mere  private  ways  and  ways  of  ne- 
cessity, as  to  church  or  market,  and 
held  that  the  latter  were  not  extinct 
by  unity  of  possession.  See  also 
Clarke  v.  Cogg,  Cro,  Jac.  170.  Beaud' 
ley  V.  Brook,  ibid.  1 89-  Bury  v.  Pope, 
Cro.  Eliz.  118.  Bowry  v.  Pope,  1 
Leon.  168.  R.  v.Roseuell,  Salk.  459- 

If  a  man  has  a  right  to  a  private 
way  over  the  land  of  another,  and 
that  way  is  obstructed,  an  action 
liis  for  the  obstruction.  Cantrel  v. 
Church,  Cro.  Eli«.  845.  Allston  v. 
Famp/iin, Cro.  Eliz.  466".  In  an  indict- 
ment for  obstructing  an  highway, 
Ellcnborovgh,  C.  J,  said,  if  the  owner 
of  a  soil  throws  open  a  passage,  and 
neither  marks  by  any  visible  distinc- 
tion that  he  means  to  preserve  all  his 
rights  over  it,  nor  excludes  persons 
by  positive  prohibition,  he  shall  be 
presumed  to  have  dedicated  it  to  the 
public.     Rex  v.  Lloyd^  I  Camp.  26O. 


And  in  Roberts  v.  Karr,  ib.  in  notis, 
where  a  bar  luid  been  put  up  across 
a  street,  and  been  afterwards  knock- 
ed down,  it  was  held  that  the  putting 
up  of  the  bar  rebutted  the  presump- 
tion of  a  dedication  to  the  public. 
And  that  there  conld  not  be  a  par- 
tial dedication  to  the  public,  though 
there  might  be  a  graw^  of  a  footway. 
Also  in  Lethbridge  v.  Winter,  ib.  in 
notif,  twelve  years  elapsing  between 
the  absence  of  one  gate  and  the  put- 
ting up  of  another,  was  held  no  de- 
dication to  the  public. 

Where  the  thing  hath  its  being  by 
prescription,  unity  will  extinguish 
it,  but  where  the  thing  hath  its  be- 
ing ex  jure  naturce,  it  shall  not  be 
extinguished.  Per  Whitlock,  C.J.  in 
Surry  V.  Pigot,  Poph.  170.  And  a 
water-course  is  vx  jure  naturce,  and 
therefore  shall  not  be  extinguished 
by  unity;  but  away  or  common  shall, 
because  they  are  part  of  the  profits 
of  land.  Ib.  For  the  case  of  a  xvay 
duitiuguendum  est,  for  if  it  should 
be  a  way  which  is  only  for  casement, 
it  is  extinguished  by  unity  of  pus- 
session  ;  but  if  it  be  a  way  of  neces- 
sity, as  a  way  to  market  or  church, 
there  it  is  not  extinguished  by  unity 
of  possession,  because  it  is  matter  of 
necessity.  Per  Doderidge,  J.  Ibid. 
172. 
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If  A.  have  Black  Acre  and  C.  have  White  Acre,  and  A.  has  a  way  over 
White  Acre  to  Black  Acre,  and  then  purchases  White  Acre,  the  way 
will  be  extinct;  and  if  A.  afterwards  enfeoff  C.  of  White  Acre  without 
excepting  the  road,  it  is  gone. — 11  IIen.W.5.  21  £</. Ill, 2.  2  Sheph. 
Abr.  156. 

J.  had  four  closes  of  land  together,  and  sold  three  of  them,  reserving 
tlie  middle  close,  to  which  he  had  no  way  but  through  that  which  he 
sold ;  and  it  was  holden  that  though  he  did  not  reserve  the  way,  yet  it 
should  be  reserved  for  him. — Clarke  v.  Cogg,T.  1607.  Cro.  Jac.  170. 
Bcaudleij  v.  Brook,  M.  1607.  ib.  189,  190.  Co.  Lit.  155. 

If  a  man  has  a  way  by  prescription  over  ^.'s  ground  to  Black  Acre, 
he  can't  by  virtue  of  this  drive  his  cattle  over  ^.'s  ground  into  Black  Acre, 
aiid  so  into  other  places  beyond  Black  Acre. — Howell  v.  King,  M.  26 
Car.  II.  1  Mod.  190.  Saunders  v.  Mose,  1  Rol.  Abr.  391,  pi.  3. 

In  an  action  for  obstructing  a  way,  the  plaintiff  proved  that  Fozdet' 
was  seised  of  the  plaintiff's  tenement,  and  the  defendant's  close,  and  in 
1753  conveyed  the  tenement  to  the  plaintiff  with  all  ways  therewith 
used,  and  that  this  way  had  been  used  with  the  tenement  as  far  back  as 
memory  could  go.  The  defendant  produced  a  subsisting  lease  from 
[  *7o  ]  Fowler  for  three  lives,  made  in  *  1723,  by  which  Fouler  demised  the  field 
in  question  in  as  ample  a  manner  as  one  Hock  a  former  tenant  held  it ;  and 
in  this  lease  there  was  no  exception  of  a  way  over  the  close.  Yates,  J. 
held,  that  by  the  lease  without  any  reservation  the  way  was  gone,  and 
therefore  could  not  pass  under  the  words  all  ways,  &lc.  But  as  there 
Avere  thirty  years  intervening  between  the  defendant's  lease,  and  the 
plaintiff's  conveyance,  and  the  way  had  been  used  all  the  time,  that  was 
sufficient  to  afford  a  presumption  of  a  grant  or  licence  from  the  defend- 
ant so  as  to  make  it  a  way  lawfully  used  at  the  time  of  the  plaintiff's 
conveyance,  and  then  the  words  of  reference  would  operate  upon  it, 
and  the  way  would  pass.— Xe7/wi€r  v.  Summers,  Heref.  Sum.  Assizes, 
1769.  Qiiare  tamen,  and  vide  Finch's  Law,  63.  (a) 

In  an  action  for  diverting  a  water-course,  the  defendant  pleaded  that 
he  was  seized  of  two  closes  through  which,  Sic.  and  that  he  and  all  those, 
£iC.  had  used  to  water  their  cattle  in  the  said  water ;  and  for  the  con- 
veniency  of  watering,  to  dig  a  ditch  near  the  said  water-course,  8fc.  and 
the  court  held  that  one  prescription  cannot  be  pleaded  against  another 
without  a  traverse,  (ilfwrga^;o/Jv.  Law,  E.2  &  3  W.  &  M.  Garth.  117.) 
but  if  upon  the  general  issue  it  had  been  proved,  that  the  water  wag 

(c)  But  where  a  way  is  claimed      usage  after  gives  no  right.     Rex  y,^ 
by   prescription,  if  a  grant  appear      Hudson,  2  Stra.  9O9. 
the  prescription  is  at  end,  and  mere 

usually 


Chap.  VII.]        consequential  damages.' 

usually  drunk  up  by  the  cattle  of  the  defendant,  the  plaintiff  would  have 
failed  in  his  prescription. —  Brown  v.  Best,  20  Geo.  II.  1  Wils.  124.  («) 
Ancient  lights. — If  a  man  have  an  ancient  house,  and  another  build  so 
near  as  to  darken  his  windows,  he  may  have  an  action  upon  the  case, 
(Jldred's  Ca.  M.  I6l0.  9  Co.  58.)  So  if  a  man  build  a  new  house  on 
part  of  his  land,  and  afterwards  sell  the  house  to  another,  neither  the 
vendor,  nor  any  other  claiming  under  him,  may  stop  the  lights.  {Palmer 
V.  Fletcher y  M.  15  Car.  II.  1  Lev.  22.)  But  if  he  sell  the  vacant  ground 
to  another,  and  keep  the  house  without  reserving  the  benefit  of  the 
lights,  the  vendee  may  hmU.—Vide  S.  C.  Raym.  3Q2.  Salk.  459-  Carlh. 
434.  (6) 

if 


75  « 


(a)  The  owner  of  land  through 
which  a  river  runs  cannot,  by  en- 
larging a  channel  through  which 
the  water  had  before  run,  divert 
more  of  it  to  the  prejudice  of  an- 
other land  owner  down  the  river, 
who  had,  previous  to  such  enlarge- 
ment, appropriated  to  himself  the 
surplus  water  which  did  not  escape 
the  former  channel.  Bealy  y.Shaw, 
6  East,  208. 

Twenty  years  exclusive  enjoyment 
of  water  in  any  particular  manner 
affords  a  conclusive  presumption  of 
light  in  the  party  so  enjoying  it. 
Balston  v.  Bcnsted,  1  Camp,  46'3.  Et 
vide  Bealy  v.  Shaw,  sup. 

(b)  Case  lies  for  stopping  lights  on 
the  presumption  that  they  are  an- 
ticnt  lights  ;  if  it  be  shewn  that  they 
have  continued  thirty  years  without 
interruption,  it  may  be  left  to  the 
jury  as  conclusive  evidence  that  they 
are  antient  lights.  Vide  Darzviii  v. 
Upton,  M.26  Geo.  3.  post,  where  the 
court  said  twenty  years  possession 
was  such  a  decisive  presumption 
of  a  right  by  grant  or  otherwise, 
that  the  jury  ought  to  believe  it. 
Vide  ctiam  Lewis  v.  Price,  Esp. 
N.  P.  Dig.  636.  S.  P.  But  it  is  said 
to  have  been  formerly  held,  that 
plaintiff  must  aver  the  house  to  be 
of  immemorial  standing,  for  if  two 
men  have  land  adjoining,  and  one 
building  on  his  own  land,  makes 
xvindows  to  overlook  that  of  the 
ether,  though  his  house  may  have 


stood  forty  years,  yet  may  the  other 
build  on  his  own  land  and  obstruct 
his  neighboui"'s  new-made  windows. 
Bury  or  Bowry  v.  Pope,  Cro.  Eliz. 
118.  1  Leon.  l68,  and  against  this 
prescription  a  contrary  prescription 
cannot  be  alledgcd,  for  each  is  sup- 
posed to  be  coevally  immemorial. 
Aldred's  Ca.  sup. 

But  if  the  period  of  enjoyment 
fall  short  of  twenty  years,  other  cir- 
cumstances must  be  brought  in  aid 
of  the  plaintiff's  right.  Dougal  v. 
Wilson,  C.  B,  and  Darwin  v.  Upton^ 
B.  R.  2  Wms.  Saund.  175  (a),  n.  2. 
Et  vide  Hubert  v.  Groves,  1  Esp. 
N.  P.  C.  148.  And  the  same  rule 
holds  as  to  other  casements.  Vide 
Campbell  V.  Wilson,  3  East,  2^4. 

This  action  may  be  maintained  by 
a  lessee  for  years,  for  the  prescription 
goes  with  the  house.  Symonds  v. 
Seahourne,  Cro.  Car.  325.v  And  so 
for  the  reversioner.  .Tessar  v.  Giffard^ 
4  Burr.  2141.  Bidingfield  v.  Onslow^ 
3  Lev.  209.  Leader  v.  Moxon,  3  Wils. 
461.  2  Bla.  924. 

If  a  house  has  for  twenty  years  en* 
joyed  light  enough  for  a  malt  house, 
the  owner  may  up  to  that  extent  re- 
quire light  to  beadmitted  into  it,  and 
no  further.  Therefore  he  can  only 
maintain  an  action  for  a  niisance  in 
diirkcning  his  windows  so  much. 
Martin  v.  Goble,  1  Camp.  320. 

A  landlord  cannot  be  concluded 
by  his  tenant's  non  opposiuon  to  the 
enjoyment  of  certain  windows  by  the 

tenant 
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If  A'  recover  damage  against  B.  for  stopping  his  lights,  and  afterward 
B.  assign  the  lands  in  which  the  nusance  was  erected,  A.  may  bring  an- 
other action  against  B.  for  the  continuance  of  the  nusance,  for  before  the 
assignment  B.  was  answerable  for  all  the  consequential  damages,  and  it 
shall  not  be  in  his  power  to  discharge  himself  by  granting  it  over : 
Yet  A.  may  bring  the  action  against  the  assignee.  (Roswell  v.  Prior,  M. 
12  VV.3.  12  Mod.  635.  2  Salk.  459.)  (a)  Though  formerly  a  distinc- 
tion was  taken,  viz.  where  the  continuance  occasions  a  new  nusance, 
and  where  the  first  erection  has  done  all  the  mischief;  that  in  the  first  case 
the  assignee  is  liable  to  an  action,  but  not  in  the  second. — Rippon  v. 
Bowles,  T.  1616.  Cro.  Jac.  373.  (b) 

All  these  dases  go  upon  this  principle,  that  every  man  should  so  use 
his  own  as  not  to  damnify  another.  But  if  a  new  school  be  set  up  in  a 
town,  where  an  ancient  school  has  been  time  out  of  mind,  by  which  the 
old  school  receives  damage,  yet  no  action  lies,  and  this  is  founded  upon 
public  convenience,  and  comes  within  the  description  of  damnum  sine 
injuria. — 1  Rol.  Abr.  107.  (c) 
(  76  )  Right  of  Ferry. -^A  man  possessed  of  an  ancient  ferry  may  bring 

an  action  against  one  who  sets  up  a  new  ferry  near  to  it :  for  if  it  be  an 
ancient  ferry,  he  is  compellable  to  keep  boats,  ^"c— JB/me^  v.  Haitf 
>I.  18  Geo.  2.  C.  B.  Willes,  508.  {d) 

Patent  Rights. — If  the  king  grant  a  patent  for  the  sole  use  of  a  newr 
invention,  and  the  patent  is  good  in  law,  an  action  lies  against  any  per- 
son who  infringes  upon  it ;  but  the  invention  must  be  new,  and  must  be 
fully  and  fairly  discovered,  (e) 

tenant  of  the  adjoining  premises  un-  (c)  For  it  must  not  be  understood 

less  there  be  evidence   of  the  know-  that    an    action   will     lie     for   any 

]edge  of  the  landlord   sufficient  to  thint^;  that  may  merely  inconvenience 

found   a   presumption    of   a   grant,  another. 
Daniel  v.  North,  11  East,  372.  {d)  And  if  he  does  not,   he  shall 

It  seems  that  an  action  for  open-  be  amerced,   1  Rol.  Abr.  140.     The 

ing  a  window  to  disturb  the  privacy  owner  of  a  ferry  by  prescriptive  right 

of  the  plaintiff  cannot  be  maintain-  however  shall  only  havehis  action  for 

cd  ;  and  that   the  only  remedy  is  to  direct  injuries,  therefore  where  a  man 

build   on    the    adjoining    land   op-  claimed  a  right  to  ferry  persons  over 

positc  to  the  oftensive  window.    Per  from  Hull  to  Barton,  that  right  shall 

Lc  Blanc,  J.  Shrewsbury  Ass.  Chand-  not  extend  to  carrying  persons  to  a 

ler  V.  Thompson,  3  Camp.  80.  different  place,  unless  it  was  colour- 

(a)  After   a  request   made   to  re-  ably  done  to  prevent  the  use  of  the 

move  the  nusance.    Penrnddock's  Ca.  regular  ferry,  as  by  landing  passengers 

3  Co.  101.  within  a  short  distance  of  the  regul»r 

(0)  In  the  first  action  for  a  nusance  ferry.  Tripp  v,  Frank,  4  T.  R.  666. 
it  is  usual  to  give  nominal  damages  (e)  By  the  specification,  as  that 
only,  but  with  costs,  if  it  be  con-  when  the  patent  has  expired,  the 
tinucd,  however,  (even  by  an  alienee)  public  may  have  the  benefit  of  thein- 
atier  notice,  exemplary  damages  will  vention  without  further  instructions. 
be  given.    Penruddock's  Ca.  sup.  Liardet  v.  Jo/snson,  post,  p.  76,  b. 

By 
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By  21  Jac.  I.  c.  3.  which  declares  all  monopolies  illegal,  it  is  enacted 
in  s.  6.  that  that  act  shall  not  extend  to  any  letters  patent  and  grants  of 
privilege  for  14  ^ears  or  under,  thereafter  to  be  made  of  the  sole  working 
or  making  of  any  manner  of  new  manufactures  within  this  realm  to  tlie 
true  and  Jirst  inventor  of  such  manufactures,  which  others  at  the  time  of 
making  such  letters  patent  shall  not  use,  so  as  also  they  be  not  contrary 
to  law,  nor  mischievous  to  the  state  by  raising  the  prices  of  commodities 
at  home,  or  hurt  of  trade,  or  generally  inconvenient. 

A  manufacture  newly  brought  into  the  kingdom  from  beyond  sea, 
though  not  new  there,  is  within  this  exception :  and  whether  learned  by 
travel  or  by  study  it  is  the  same  thing. — Edgehury  v.  Stephens,  Salk.  447. 
1  Hawk.  233. 

No  new  invention  concerning  the  working  of  any  manufacture  is  with- 
in this  exception,  unless  it  be  substantially  new,  and  not  barely  an  ad- 
ditional improvement  of  an  old  one. — 3  Inst.  184.  I  Hawk.lSS. 

No  old  manufacture  in  use  before  can  be  prohibited  by  the  grants  of 
the  sole  use  of  a  new  invention. — 5.  C. 

Respecting  patents  the  following  general  rules  were  laid  down  by  Lee, 
C  J.  1st.  Every  false  recital  in  a  thing  not  material  will  not  vitiate  the 
grant,  if  the  king's  intention  is  manifest  and  apparent. — J^ex  v.  Mussary, 
M.  12  Geo.  2. 

2d.  If  the  king  is  not  deceived  in  his  grant  by  the  false  suggestion  of 
the  party,  but  from  his  own  mistake  upon  the  surmise  and  informatioh  of 
the  party,  it  shall  not  vitiate  or  avoid  the  grant. 

3d.  Although  the  king  is  mistaken  in  point  of  law  or  matter  of  fact,  if 
that  is  not  part  of  the  consideration  of  the  grant,  it  will  not  avoid  it. 

4th.  Where  the  king  grants  ex  certa  scientia  et  mero  motu,  those 
words  occasion  the  grant  to  be  taken  in  the  most  liberal  and  bene- 
ficial sense  according  to  the  king's  intent  and  meaning  expressed  in  his 
grant. 

oth.  Although  in  some  cases  the  general  words  of  a  grant  may  be 
qualified  by  the  recital,  yet  if  the  king's  intent  is  plainly  expressed  ift 
the  body  of  the  grant^  the  intent  shall  prevail  and  take  place. 

A  writ  of  scire  facias  to  repeal  letters  patent  lies  in  three  cases, 
Ist,  When  the  king  doth  grant  by  several  letters  patent  one  and  the 
self  same  thing  to  several  persons,  the  first  patentee  shall  have  a  sci.Ja. 
to  repeal  the  second.  2d!y,  when  the  king  doth  grant  a  thing  upon  a  false 
suggestion,  he  prarogativa  regis,  may  by  sci.  fa.  repeal  his  own  grant. 
3dly,  when  the  king  doth  grant  any  thing  which  by  law  he  cannot  grant. 
4  Inst.  S8. 

W- here  a  patent  Is  granted  to  the  prejudice  of  a  subject,  the  king  of 

riiiht 
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right  is  to  permit  him  upon  his  petition  to  use  his  name  for  the  repeal  of 
\X.—ButWs  Ca.  H.  3 1  &  32  Car.  II.  2  Vent.  344. 

A  grant  of  the  sole  making  of  playing  cards  is  void,  because  it  is  to 
restrain  trade  and  traffick.— Case  of  Monopolies,  T.  41  Eliz.  1 1  Co, 
84. 

When  upon  false  insinuations  or  pretences,  the  king  makes  any  grant, 
as  of  a  monopoly,  SjC.  which  in  truth  is  to  the  prejudice  of  the  king  and 
the  commonweahh,  the  kingjwre  regis  shall  avoid  such  grant,  and  such 
letters  patent  by  judgment  of  law  shall  be  cancelled.  And  it  may  be 
said  that  perpetuities,  monopolies,  and  patents  of  concealment,  Mere 
born  under  an  unfortunate  constellatipn,  for  as  soon  as  tbey  have  been 
brought  in  question,  judgment  has  always  been  given  against  them,  and 
none  at  any  time  given  for  them ;  and  all  of  them  have  two  inse- 
parable qtialities,  viz.  to  be  troublesome  and  fruitless.— iegfl/e's  Ca. 
M.  lOJac.  I.  10  Co.  113. 

There  are  three  inseparable  incidents  to  every  monopoly  against  the 
commonwealth.  1st,  the  price  of  the  commodity  will  be  raised;  for  he 
who  has  the  sole  selling  of  any  commodity  may  and  will  make  the  price  as 
he  pleases.  2dly,  the  commodity  is  not  so  good,  3dly,  it  tends  to  the 
impoverishment  of  artificers. — Case  of  Monopolies j  11  Co.  86. 

Tlie  general  questions  on  patents  are,  1st,  whether  the  invention  were 
known  and  in  use  before  the  patent.  2d,  whether  the  specification  is 
sufficient  to  enable  others  to  make  it  up.  The  meaning  of  the  specifica- 
tion is,  that  others  may  be  taught  to  do  the  thing  for  which  the  patpnt  is 
granted;  and  if  the  specification  is  false,  the  patent  is  void;  for  the 
meaning  of  the  specification  is,  that  after  the  term  the  public  shall  have 
the  benefit  of  the  discovery. — Liardet  v.  Johnson,  sittings  at  Westminster 
after  Hil.  1778.  cor.  Lord  Mnmjield.  (a) 

"  In  a  patent  for  trusses  for  ruptures,  the  patentee  omitted  what  was 
very  material  for  tempering  steel,  which  was  rubbing  it  with  tallow,  and 
for  want  of  that.  Lord  Mansfield  held  it  void. — .S.  C. 

"  Inventions  are  of  various  kinds,  some  depend  on  the  result  of  figur- 
ing, others  on  mechanism,  ^c.  others  depend  on  no  reason,  no  theory,  but 
a  lucky  discovery :  water  tabbies  were  discovered  by  a  man's  spitting  on 
the  floor.  This  must  in  the  nature  of  the  thing  depend  on  experiments, 
and  those  must  depend  on  the  proportions  of  the  things  used  in  the  com- 
position."— S.  C. 


(rt)  This  case,  as  also  R.  v.  Ark-      Laiv  of  Patents,  ch.  ix.  sec.  2.  and 
tLrig/it,  sup.  arc  reported  in  Collier's     ch.  x.  sec.  1. 


In 


Chap.  VII.]        consequential  damages.  "^^^ 

In  Morris  v.  Branson,  sittings  at  Westminster  after  Easier,  1770.  The 
question  was,  whether  an  addition  to  an  old  stocking  frame  was  the  sub- 
ject of  a  patent  ?  Lord  Mansfield  said,  if  the  general  question  of  hiw, 
viz.  that  there  can  be  no  patent  for  an  addition,  be  with  defendant,  that 
is,  open  upon  the  record,  he  may  move  in  arrest  of  judgment,  but  that 
objection  would  go  to  repeal  almost  every  patent  tliat  was  ever  granted. 
There  was  a  verdict  fpr  plaintiff  and  £500  damages,  which  was  ac- 
quiesced in, 

On  a  scire  facias  to  repeal  a  patent,  four  issues  were  joined  on  the  re- 
cord. 1st,  that  the  patent  was  inconvenient  to  his  majesty's  subjects  in 
general,  2dly,  that  the  invention  at  the  time  of  granting  the  patent  was, 
not  a  new  invention  as  to  the  public  use  and  exercise  of  it  in  England. 
pdly,  that  it  was  not  invented  and  found  out  by  defendant.  4thly,  that 
the  defendant  had  not  by  his  specification  particularly  described  and  as- 
certained the  nature  of  the  invention,  and  in  what  manner  it  was  to  be 
performed. — The  King  v.  Arkwright,  sittings  at  Westminster  after 
T.  1785.    Collier'' s  Law  of  Patents,  ch.  x.  sec.  1. 

Bullcr,  J.  held,  tliat  the  1st  issue  was  merely  a  consequential  one,  it 
stated  no  fact  which  could  be  tried  by  a  jury,  or  which  the  defendant 
eould  come  prepared  to  answer,  and  therefore  refused  to  hear  aoy  evi- 
dence but  what  applied  to  the  three  last  issues ;  and  he  laid  down  the  fol- 
lowing rules. 

1st,  A  man  to  intitle  himself  to  the  benefit  of  a  patent  of  monopoly 
must  disclose  his  secret  and  specify  his  invention  in  such  a  way  tliat  others 
of  the  same  trade  w  ho  are  artists  may  be  taught  to  do  the  thing  for  which 
the  patent  is  granted  by  following  the  directions  of  the  specification  with- 
out any  new  invention  or  addition  of  their  own. 

2dly,  He  must  so  describe  it  that  the  public  may,  after  the  expiration 
of  the  term,  have  the  use  of  the  invention  in  as  cheap  and  beneficial  a 
way  as  the  patentee  himself  uses  it ;  and  therefore  if  the  specification  de- 
scribes many  parts  of  an  instrument  or  machine,  and  the  patentee  him-  , 
self  uses  only  a  few  of  them ;  or  does  not  state  how  they  are  to  be  put 
together  or  used,  the  patent  is  void, 

Sdly,  If  the  specification  be  in  any  part  of  it  materially  false  or  de- 
fective, the  patent  is  against  law  and  cannot  be  supported. 

4th,  That  as  to  the  invention,  the  rule  of  law  was  very  different  from 
what  it  was  on  the  specification :  for  as  on  the  specification  if  any  one 
part  of  the  invention  were  not  sufiiciently  described,  tlie  patent  is  void  ; 
so  on  the  invention,  if  any  one  part  of  it  be  new  and  useful,  that  is  suf- 
ficient to  sustain  a  patent  for  the  particular  object  of  the  invention  :  but 
if  the  invention  consists  of  an  addition  or  improvement  only,  and  the 

patent 
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patent  goes  to  the  whole  machine,  it  would  be  a  very  diflferent  question, 
whether  such  a  patent  could  be  supported.  But  it  was  not  necessary  to 
give  a  precise  opinion  on  that  point,  because  no  material  part  of  the  in- 
vention was  new,  or  made  by  the  defendant.  The  jury  found  for  the 
crown  on  all  the  issues. 

The  patent  must  not  be  more  extensive  than  the  invention ;  therefore 
if  the  invention  consist  in  an  addition  or  improvement  only,  and  the 
patent  is  for  the  whole  machine  or  manufacture,  it  is  void. — Per  Ld. 
Mansfield  in  different  cases>  and  by  Buller,  J.  in  The  King  v.  JE/se, sittings 
at  Westminster,  after  M.  1783. 

Hight  of  Common. — In  an  action  on  the  case  by  a  commoner  for  dis- 
turbing him  in  his  common,  he  must  prove  his  right  to  the  common,  and 
yet  in  such  case  it  is  not  necessary  to  set  it  forth  in  the  declaration,  for 
possession  is  sufficient  against  a  wrong-doer,  {Strode  v.  Byrt,  4  Mod. 
424.)  (a)     But  if  he  were  to  set  up  a  title  to  a  different  kind  of  common 

*  from  that  to  which  he  had  a  right,  he  would  not  be  intitled  to  recover ;  for 

he  must  prove  himself  possessed  of  the  common,  for  the  being  disturbed 
in  which  he  brings  his  action,  though  he  need  not  prove  tlie  same  title  as 
he  has  set  out  in  his  declaration  ;  for  tlie  disturbance  is  the  gist  of  the 
action,  and  the  title  is  only  inducement,  and  cannot  be  traversed,  {Mar- 
vin V.  Maynard,  M.  Io9o.  Cro.  Eliz.  419.  Ferrer  v.  Johnsan^  Cro. 
Eliz.  So5,  and  post.)  It  is  true  if  the  defendant  set  up  a  title,  and  justify, 
the  plaintiff  in  his  replication  must  shew  a  title. — Strode  v.  Byrt,  sup. 

For  every  feeding  by  the  cattle  of  a  stranger,  the  commoner  shall  not 
have  an  action  ;  but  the  feeding  ought  to  be  such  per  quod  the  commoner, 
ifc.  common  of  pasture,  ^c.  for  his  cattle,  ^c.  in  tarn  amplo  rnodo  habere 


{a)  If  to  this  action  by  a  com-  If  the   right  of  common   be  par- 

moner,  defendant  plead  that  he  dug  ticularly    injured,     the     commoner 

turf  under  licence  from  the  lord,  he  ought  not  to  abate  the  cause  of  in- 

should   add  that  suflicient  common  jury,   if  in  so   doing  he  must  inter- 

v/as  left  for  the  commoners,  or  if  he  fere  with  the  right  of  soil ;  therefore 

do  not  plaintiff  is  not  obliged  to  re-  in  Cooper  v,  Marshall,   1  Burr.  259, 

ply  that  there  is  not  sufficient  com-  it  was  held,  that  a  commoner  could 

mon  left,  which  is  the  gist  of  the  ac-  not  justify  digging  up  the  soil,  and 

tion.  Greei}howv.Iliilei/,\\'i\les,6\9.  destroying   the  coney  burrows  made 

In  this  action  plaintiff  must  state  by  the  lord  who   had  a  free  warren 

an  injury  sustained,  though  ever  so  there.     So   where  tlie   lord   planted 

smali,   as   taking  away  the  manure  trees,    and    a   commoner   cut    them 

dropped    by   the    cattle.    Pinder  v.  down,   the  lord  may  maintain   tres- 

ffadsworth,  2  East,  154,  otherwise  a  pass,  and  the  commoner  cannot  jus- 

•wroi  g-doer  might,  by  repeated  torts,  tify    the   abatement     of    the    trees, 

establish  aright  of  common.  Patrick  Sadgrove  v.Kirbi/,  6  T.  Rep.  483  ; 

V.  Gz-eaiflzta^,  1  Saund.  346,  (b).  n.2,  affirmed   in  Cam.  Scacc.   1  Bos.  & 

in  Williams  notes  to  Mdhr  v.  Spate-  Pull.  13. 
man. 

non 
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von  potuit,  sed  prqficuum  suum  inde  per  totum  tempus  amisit,  ^c.  So  that 
if  the  trespass  be  so  small  that  he  has  not  any  loss,  but  sufficient  in  ample 
jnanner  remain  for  him,  the  commoner  shall  not  have  any  action  for  it; 
but  the  tenant  of  the  land  may  in  such  case  have  an  action. — Marifs 
CV«e,  T.  1612.  9  Co.  llS.aO 

liight  of  Few. — It  has  been  said  that  in  case  for  disturbing  the  plain- 
tiff in  the  seat  of  a  church,  the  plaintiff  ought  to  prove  usage  to  repair, 
though  it  be  not  alledged  in  the  declaration.  (Stevens  Ca.  26  Car.  IT. 
1  Sid.  203.)  But  the  true  distinction  seems  to  be  between  prohibi- 
tions or  actions  against  the  ordinary,  and  actions  against  a  wrong-doer. 
Where  it  is  to  oust  the  ordinary  of  his  jurisdiction  you  must  prove  re- 
pairs ;  but  it  is  not  necessary  to  prove  them  in  -an  action  against  a 
wrong-doer,  which  is  founded  upon  possession. — Kendrick  v.  Taylor, 
T.  26  Geo.  2.  K.  B.   1  Wils.  326.  (b) 

liight  of  Office. — If  case  be  brought  for  disturbing  the  plaintitf  in 
taking  the  profits  of  an  office,  it  is  sufficient  to  prove  the  value  com- 
munibns  annis,  without  proving  every  particular  sum  received  by  the 
defendant.— Mo/2^o^Me  v.  Preston,  E.  2  W.  &  M.  2  Vent.  171.  T^-; 

In  case  for  disturbing  him  in  an  office,  the  plaintiff  made  a  special 
title  to  it ;  a  special  verdict  found  a  title  variant  in  part  from  that  which 


l6t 


(a)  Formerly,  where  one  com- 
TOoner  had  surcharged  the  common 
with  his  cattle,  the  party  aggrieved 
might  have  a  writ  of  admeasurement 
of  pasture.  But  now  the  mode  is 
for  the  complaining  commoner  to 
bring  his  action  on  the  case  against 
the  surcharging  commoner,  even 
though  the  former  has  been  guilty 
of  the  same  offence.  Hohson  v.  Todd, 
4  T.  Rep.  71.  And  plaintiff  need 
not  set  forth  the  defendant's  right 
of  common,  and  shew  how  he  ex- 
ceeded that  right,  by  putting  too 
many  or  improper  cattle,  for  the 
disturbance  may  be  alledged  gene- 
rally. Atkinson  v.  Tcasdale,  3  \Vils. 
278,  2  Bla.  8 17.  Neither  is  it  ne- 
cessary the  plaintiff  should  state  that 
he  was  exercising  his  right  at  the 
time  of  the  surcharge.  JFells  v. 
Watting,  2  Bla.  1233.  But  from 
Smith  V.  Fetcrell,  2  Mod.  6 ;  and 
from  a  dictum  in  Ilassard  v.  Caii' 
trel,  Lutw.  107,  it  should  seem  that 
in  an  action  against  the  lord  a  par- 
pcular  surcharge  must  be  shewn. 


fb)  As  this  right  is  prima  facie 
in  the  ordinary,  the  plaintiff,  in  case 
of  disturbance,  must  shew  his  title 
either  against  the  ordinary  or  the 
wrong-doer,  either  by  prescription, 
as  appurtenant  to  a  messuage,  or 
under  a  faculty  from  the  ordinary. 
Stocks  V.  Booth,  I  T.  Rep.  428. 
Vide  Gibs.  Cod.  221. 

The  presumption  of  a  right  by 
prescription  to  a  pew,  founded  ou 
long  enjoyment,  may  be  rebutted, 
by  shewing  when  the  pew  was  built. 
And  pcrBidler,].  a  scat  in  a  church 
may  be  annexed  to  a  messuage 
either  by  a  faculty  or  prescription, 
or  by  long  usage  a  faculty  may  be 
presumed.  Griffith  v.  Matthews,  5 
T.  Rep.  296. 

(c)  But  the  plaintiff  in  such  ac- 
tion must  shew  it  was  an  office  iij 
fee,  and  had  fees  annexed  to  it, 
otherwise  they  can  be  no  injury  to 
sustain  the  action.  Harvey  wKeW' 
hjn,  Cro.  Eliz.  809. 


vas 
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was  alledged ;  and  after  divers  arguments  the  plaintiff  had  judgment,  for 
setting  out  a  title  in  this  action  was  superfluous. — Ferrer  v.  Johnson, 
M.  35  Eliz.  Cro.  Eliz.  335.  (a) 
r  77  ]  Dogs  mischievous. — An  action  upon  the  case  will  lie  for  keeping  a 
dog  used  to  bite  sheep,  and  which  has  killed  sheep  belonging  to  the 
plaintiff;  (b)  but  in  such  case  it  must  be  proved  that  the  defendant 
knew  that  he  would  bite  sheep ;  and  killing  sheep  twice  before  is  suffi- 
cient proof  of  usage,  (c) 

In  Smith  v.  Pelah,  (H.  20  Geo.  2.  Stra.  1254.)  Lee,  C.  J.  ruled. 
That  if  a  dog  have  once  bit  a  man,  and  the  owner  having  notice  thereof 
keep  the  dog  and  let  him  go  about,  and  he  bite  another  person,  case  will 
lie  against  him  at  the  suit  of  the  person  bit  (though  it  happened  by  his 
treading  on  the  dog's  toes ;)  for  the  owner  ought  to  have  hanged  him  oa 
the  first  notice. 

If  one  knowingly  keep  a  dog  accustomed  to  bite  sheep,  and  the  dog 
bite  an  horse,  it  is  actionable ;  because  the  owner  after  notice  of  the 
first  mischief  ought  to  have  destroyed  or  hindered  him  from  doing  any 
more. — Jenkins  v.  Turnery  M.  1696.  1  Raym.  110.  Mason  v.  Kee- 
ling, M.  1 1  W.  III.  12  Mod.  335.  (d) 

Note ;  There  is  a  difference  between  things  ferae  natura,  as  lions;, 
bears,  ^c.  which  a  man  nmst  keep  up  at  his  peril,  and  beasts  that  are 
mansueta  natureCf  and  break  through  the  tameness  of  their  nature ;  in 
the  latter  case  the  owner  must  have  notice ;  in  the  former  an  action  lies 
against  the  owner  without  notice. — Rex  \.Huggins,  M.  1730.  2  RayTn, 
1583.  (e) 

Carelessness  culpable. — The  servant  of  A.  with  his  cart  ran  against 
the  cart  of  B.  in  which  was  a  pipe  of  sack,  and  overturned  it,  and  the 
wine  was  spilt,  an  action  was  brought  against  the  master,  and  it  was 
holden  good.    (Anon.  1  Raym.  739.  int.  Holt's  Points.)  (jT^     And  note. 


(a)  The  principal  officers  of  the  (e)    Et  vide  Mason    v.  Keeling, 
court   have   no   power    to   remove  1  Ld.  Raym.  6o6. 

their  clerks,   unless  for  misconduct,  (fj    Alleging    that    the   plaintiff 

therefore   this  action   lies  against  a  neo;ligently  did  such  an  act  may  be 

custos  brevium,   at    the   suit   of    his  followed   up    by  proof,    that   it  was 

under-clork,   who  was   turned   away  done   by  his   servant  in  his  employ 

■whihonlca.M'iC.  Whitechurch  s. Paget,  in   the  absence  of  the  master,   ac- 

1  Sid.  74.  cording     to   Michael  v.  Alestree.   2 

(b)  Vide  Bolton   v.  Banks,-  Cro.  llaym,    1402,    and  Brucker  v.  FrO' 
Car.  254.  mont,    6  T.  Rep.   6'59.     Per  Law- 

(c)  Kinnion  v.  Davis,   Cro.  Car.  rence,  J.  in  Leame  v.  Bray,    3  East, 
487.  601. 


(d)   Et  vide  Buxentin   v.  Sharpe, 
2  Salk.  662.  3  Salk.  12. 


where 
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where  such  an  action  is  brought  against  the  master  for  consequential 
tkmages  occasioned  by  the  neglect  of  his  servant,  the  servant  charged 
with  the  neglect  cannot  be  a  witness  to  prove  it  no  neglect.  (H.  \0  Ann. 
per  Holt.  Salk.  MSS.)  But  in  an  action  for  so  negligently  managing 
his  barge  that  he  run  down  the  plaintiff's,  Lee,  C.  J.  (at  Guildhal/, 
1 744,)  permitted  the  defendant  to  produce  every  one  of  the  men  oa 
board  his  vessel  to  prove  there  was  no  neglect,  he  being  himself  at  that 
time  asleep  on  board.  And  in  case  against  the  master,  for  his  carman's 
negligently  driving  his  cart,  per  quod  the  plaintiff  was  flung  off  a  ladder 
and  bruised ;  on  shewing  a  release  from  the  master,  the  servant  was 
allowed  to  be  examined. — Jarvis  \.  Hayes,  M.  11  Geo.  II.  2  Stra. 
1083. 

In  case  for  digging  a  pit  in  a  common,  per  quod  his  mare  being 
straying  there  fell  into  it  and  perished :  After  verdict  for  the  defendant 
on  Not  Guilty,  the  plaintiff,  to  save  costs,  moved  in  arrest  of  judgment 
that  the  declaration  was  not  good,  he  not  shewing  any  right  why  his 
mare  should  be  in  the  common,  and  therefore  it  is  damnum  absque  in- 
jurid,  and  of  *  that  opinion  was  the  whole  court :  Wherefore  it  was  [  *  78  j 
adjudged  that  the  bill  should  abate.  {Blythe  v.  Topham,  E.  l608.  Cro. 
Jac.  158.)  Yet  it  seems  unjust  in  such  case  to  deprive  the  defendant  of 
his  costs,  merely  because  the  action  brought  against  him  was  erroneous 
as  well  as  wrongful :  Though  doubtless  the  objection  to  the  declaration 
was  good,  and  ought  to  have  availed  in  case  the  verdict  had  been  for 
the  plaintiff.  It  is  a  good  reason  why  the  plaintiff  should  not  have 
judgment;  but  it  seems  to  be  no  reason  why  the  defendant  should 
not.  (a) 

If  a  man  dig  a  ditch  in  the  highway,  into  which  my  servant  falls  and 
l)reaks  his  thigh,  by  which  I  lose  his  service,  I  may  have  an  action  on 
the  case  for  this  loss  of  service.  (Everard  v.  Hopkins,  H.  12  Jac.  I. 
1  Rol.  Abr.  88.)  So  for  beating  him  by  which  I  lose  his  service ;  and  ia 
such  case  the  servant  may  be  a  witness.  And  the  defendant  may  give  in 
evidence  upon  the  general  issue,  that  the  plaintiff  did  not  lose  his  service, 
for  that  is  the  gist  of  the  action.  (Per  Raym.  C.  J.  in  Duel\.  Harding,  ' 
^  Geo.  I.    1  Stra.  595.)  (b)     But  if  the  servant  die  of  the  battery,  the 

master 


(a)  If  a  man  set  dangerous  traps,  injured,  this  action  will  lie.    Towns- 

baited  with  flesh,  in  his  own  ground,  end  v.  Wuthen,  .9  E,ast,  277- 
so  near  to  a  highway,  or  to  the  pre-  (b)  If  a  lad  (under  age)  be  living 

mises  of  another,    diat   passing    or  with   his   father  in  his  family,  and 

neighbouring  dogs  may  be  attracted  under  his  protection,  it  is  not  ncces-; 

by  their  instinct  into  the  traps,  and  sary  in  an  action  for  an  assault,  per 


quod 
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master  cannot  have  an  action  for  the  loss  of  his  service,  for  the  private 
offence  is  drowned  in  the  felony ;  and  the  defendant  might  give  this  in 
evidence  on  the  general  issue ;  for  as  this  action  arises  from  the  special 
damages,  any  thing  may  be  given  in  evidence  on  the  general  issue  that 
destroys  the  right  of  action;  (Osborne's  Ca.  M.  11  Jac.  I.  10  Co.  133. 
Higgins  V.  Butcher,  M.  4  Jac.  1.  Yelv.  890  as  in  case  for  beating  his 
horse,  per  quod  he  totally  lost  the  use  of  him,  the  defendant  may  prove 
the  beating  lawful. — Slater  v.  Swaji,  T.  4  Geo.  2.   Stra.  872.  (a) 

Miscellanea. — ^The  plaintiff  declared  that  he  exercised  the  trade  of 
a  wheeler,  and  was  possessed  of  several  tools  that  related  to  the  trade, 
viz.  an  axe,  S^c.  and  being  so  possessed  gained  a  livelihood,  S^c.  and  by 
the  licence  of  the  defendant  deposited  them  in  his  house,  and  that  he 
had  detained  them  two  months  after  request,  by  which  the  plaintiff  had 
lost  the  benefit  of  his  trade ;  after  verdict  it  was  moved  in  arrest  of  judg- 
ment, because  the  plaintiff  ought  to  have  brought  detinue  or  trover. 
But  the  court  held  the  action  well  brought,  for  if  he  have  had  the  goods 
again,  detinue  is  not  proper;  and  though  a  detainer  upon  request  is 
evidence  of  a  conversion,  yet  it  is  not  a  conversion,  and  the  damages 
he  demands  in  this  case  being  special,  tlie  action  ought  to  be  special. — 
Kettle  v.  Hunt,  M.  27  Car.  2.  C.  B. 


quod  servitiiiin  amisit  to  prove  he 
was  employed  about  his  father's  bu- 
siness. Per  Kenyon,  C.  J.  in  Jonts 
V.  Brown,  cited  in  5  East,  49,  (n-) 
Pcake's  Ca.  233. 

So  in  case  of  seduction ;  if  a 
daughter  be  a  minor,  the  action  is 
maintainable,  though  she  be  not 
resident  at  the  time  in  her  father's 
house;  but  if  she  be  of  age  and 
non-resident,  then  it  is  not  main- 
tainable. Ptr  Wilson,  J.  in  Booth  v. 
Charlton,  and  Johnson  v.  Macledair, 
cited  argutndo  in  Dean  v.  Peel,  5 
East,  47. 

Where  a  daughter,  under  age, 
lives  with  a  brother-in-law,  and  acts 
in  his  service,  though  not  under 
any  contract,  and  is  seduced  whilst 
there, 'but  previous  to  such  seduc- 
tion intends  not  to  return  to  her 
father's  house,  the  father  can  main- 
tain no  action,  there  being  no  ani- 
mus revertcndi.  Dean  v.  Peel,  5 
East,  45. 

So  an  action  on  the  case,  for  se- 
ducing, and  getting  with  child,  the 
adopted  daughter  and  servant  of  the 


plaintiff,  per  quod  he  lost  her  ser- 
vice, is  maintainable,  for  the  plain- 
tiff stands  in  loco  parentis.  So  also 
an  aunt,  for  the  seduction  of  her 
niece,  living  with  her,  may  maintain 
this  action.  Edmonson  v.  Machell, 
2  T.  Hep.  4. 

The  plaintiff  cannot  give  evidence 
of  the  chastity  of  his  daughter,  ex- 
cept in  answer  to  evidence  on  the 
other  side.  Bumjield  v.  Massey,  1 
Camp.  460. 

If  the  plaintiff  has  been  guilty  of 
gross  misconduct,  he  cannot  main- 
tain his  action  for  the  seduction  of 
his  daughter.  Reddie  \.  Scoolt,  Pea. 
Ca.  240. 

(aj  Declaration  against  defendant 
for  driving  his  cart  against  plaintiff's 
horse  with  force  and  violence,  alleg- 
ing it  to  have  been  done  through 
mere  negligence,  and  want  of  pro-, 
per  care  in  the  defendant.  Defend-- 
ant  demurred;  for  that  trespass 
should  have  been  brought,  but  the 
court  held  the  declaration  good, 
Rogers  V.  Imbleton,.  2  Bos.  &  Pul. 
N.  R.  J 17. 

The 
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The  plaintiff  declared  that  his  wife  unlawfully  and  without  his  con- 
sent departed  and  continued  absent,  and  during  that  time  a  large  estate 
real  and  personal  was  devised  for  her  separate  use,  and  thereupon  she 
was  desirous  of  being  reconciled  and  cohabiting  with  hhn,  but  the 
defendant*  persuaded  and  inticed  her  to  continue  absent,  by  means  of  L  '^  J 
which  she  continued  absent  till  her  death,  whereby  he  lost  tiie  comfort' 
and  society  of  his  wife,  and  the  advantage  which*he  ought  to  have  had< 
from  such  real  and  personal  estate.  After  verdict  for  the  plaintiff  for? 
^3000  damages,  it  was  moved  in  arrest  of  judgment,  that;  tiiis  was  an 
action  prima;  impressionis.  But  the  court  said  that  every  special  acliou 
■on  the  case  was  in  itself  a  novelty;  {fVinsmore  v.  Greenbank,  M.  19 
Geo.  2.  C.  B.  Willes,  577.)('«^  no  action  lieS  without  damages,  and 
t\\e  per  quod  will  not  alone  be  sufficient,  unless  the  act  done  be  illicit; 
but  though  a  bare  inticement  to  depart  may  not  be  actionable,  yet  the 
jury,  under  the  direction  of  the  judge,  are  judges  of  the  legality:  i\nd  as 
receiving  a  servant  scienter  is  a  ground  for  an  action  for  the  master, 
a  fortiori  for  the  husband;  and  injuries,  that  are  in  their  nature  of 
spiritual  conusance,  if  attended  with  a  temporal  damage,  are  a  ground 
of  action. — Fazccet  v.  Beawes,  T.  24  Car.  II.  2  Lev.  63.  Skinner  v. 
Jndreus,  M.  20  Car.  II.  2  Saund.  l69.  2  Sid.  370.  Vide  Vidians 
JEntr.  85. 

So  shooting  off  a  gun,  per  quod  the  plaintiff's  decoy  was  damaged, 
was  holden  to  be  actionable  in  HickeringaFs  Ca.  11,  5  Ann. 

General  Rules. — It  is  impossible  to  set  down  all  the  cases  in  which 
an  action  upon  the  case  will  lie  for  consequential  damages :  I  shall 
therefore  conclude  this  head  with  referring  to  the  fifth  chapter  of  the 
first  book,  and  repeating  the  rule  already  taken  notice  of  in  that  chapter, 
viz.  Where  the  immediate  act  itself  occasions  a  prejudice,  or  is  an  in- 
jury to  the  plaintiff's  person,  house,  land,  ^c.  trespass  vi  et  armis  will 
lie ;  but  where  the  act  itself  is  not  an  injury,  but  a  consequence  of  that 
act  is  prejudicial  to  the  plaintiff's  person,  (b)  house,  lands,  8^c.  trespass 
vi  et  armis  will  not  lie :  but  the  proper  remedy  is  an  action  upon  the 


Ca)  Vide  eUa.m  Chapmaft  v.  Pick-  again,  for  that  torts  were  so  infinite 

ersgill,  2  Wils.  1 16\  which  whs  an  and  various,   that  there, was  scarce 

action   for  maliciously  suing   out  a  any  thing  in  nature  which  could  not 

commission  of  bankrupt  against  the  be  converted  into  an  instrument  of 

plaintiff,    and   in   which    an   objcc-  mischief. 

tion  was   also   made   to   the  novelty  fbj  If  a  man  sustain  any  damage 

of  the  action;  but  Pratt,  C.J.  said,  in  his   vigour  or  constitution,  from 

that    though    the    same    had    been  having  bad  provisions  or  wine  sold 

urged  in  Ashbi/  v.  White,  Ld.  Raym.  liim,  assumpsit  lies.  1  Rol.  Mr,  ^5. 
.957>  he  did  not  wish  ever  to  hear  it 

case. 
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case.  {Ueynolds  \.  Clarice,  T.  1734.  Raym.  1399-  1  Stra.  G35.  S.  P.) 
The  case  of  Pitts  v.  Guince  and  Foresight,  (E.  1700.  Salk.  10.)  may 
serve  to  illustrate  this  rule.  There  the  plaintiff  declared  in  an  action 
upon  the  case,  for  that  he  was  master  of  a  ship,  and  that  it  was  laden 
with  corn  ready  to  Sail,  and  that  the  defendant  seized  the  ship  and  de- 
tained her,  per  quod  impeditus  fuit  in  viagio.  It  was  objected  that  it 
should  have  been  trespass,  and  some  cases  cited  ;  but  Holt,  C.J.  said, 
that  in  the  cases  cited  the  plaintiff  had  a  property  in  the  thing  taken, 
but  here  the  ship  was  not  the  master's  but  the  owner's ;  the  master  only 
declares  as  a  particular  ofHcer,  and  can  only  recover  for  his  particular 
loss ;  though  he  said  he  niiglit  have  brought  trespass,  declaring  upon  his 
possession,  which  in  trespass  is  sufficient,  (a) 


Ca)  Trespass  for  running  defend- 
ant's ship  against  plaintiff's  in  the 
river  Thames:  plea,  Not  Guilty. 
When  the  accident  happened,  the 
defendant  himself  was  on  board  his 
ship,  and  stood  at  the  helm,  but  he 
wished  lo  steer  clear  of  the  plaintiff, 
and  the  mischief  only  happened 
through  his  ignorance  and  unskil- 
fulness.  Lord  Ellenburough  (after 
adverting  to  the  doubts  expressed 
by  others  on  tlie  subject)  said,  his 
own  opinion  had  always  been  uni- 
form, "  whether  the  injury  com- 
plained of  arises  directly,  or  follows 
consequentially  from  the  act  of  the 
defendant,"  he  had  always  thought, 
the  only  just  criterion  between  tres- 
pass and  case.  If  in  the  dark  I  ride 
against  another  man  on  horseback, 
this  is  undoubtedly  trespass,  al- 
though I  was  not  aware  of  his  pre- 
sence till  we  came  into  contact;  it 
makes  no  difference,  that  the  parties 
•were  on  ship-board ;  the  defendant 
was  at  the  helm,  and  guided  the 
motion  of  his  vessel :  the  winds  and 
waves  were  only  instrumental  in 
carrying  her  along  in  the  direction 
which  he  communicated:  that  force 
therefore  proceeded  from  him,  and 
the  injury  whicli  the  plaintiff  sus- 
tained was  the  immediate  effect  of 
that  force.  Covell  \. Laming,  1  Camp. 
497,  and  the  cases  cited  in  p.499-(".) 

Trespass  for  driving  defendant's 
ship  over  plaiptiff's  boat;   the  de- 


fendant was  on  board  at  the  time, 
but  the  order  was  given  by  the 
plaintiff,  the  vessel,  however,  would 
not  obey  her  rudder ;  the  accident 
was  not  owing  to  any  design  or  wil- 
ful act  of  any  person  on  board  ;  the 
jury  thought  the  accident  was  occa- 
sioned by  negligence,  and  found  for 
the  plaintiff.  But  the  court  of  C.  P. 
decided,  that  the  action  should  have 
been  case,  and  granted  a  new  trial. 
Huggctt  v.  Montgomery,  '2  Bos.  tk 
Pul.  N.  R.  446.  Et  vide  Sdw.  N.  P. 
Abr.  tit.  (Conseq.  Dam.)  355. 

But  where  the  defendant  drove 
against  the  plaintiff's  chaise  by  ac- 
cident, and  not  wilfully,  it  was  held, 
that  trespass  was  not  the  proper  ac- 
tion ;  that  ■wilfulness  is  not  necessary 
for  maintaining  trespass:  that  if  one 
put  in  motion  a  dangerous  thing, 
and  leave  it  to  the  hazard  of  what 
may  happen,  and  mischief  ensue  to 
any  person,  such  person  is  answer- 
able in  trespass.  The  only  rule  is 
where  the  injury  arises  from  an  im- 
mediate act  of  force  of  the  defend- 
ant, there  it  is  trespass.  And  if 
one  put  an  animal  or  carriage  in 
motion,  which  causes  an  immediate 
injury  to  another,  he  is  the  actor, 
the  causa  causans.  The  true  cri- 
terion, therefore,  is,  whether  the 
plaintiff  received  an  injury  by  force 
from  the  defendant.  Leame  y.Braj/, 
3  East,  599. 

Trespass   will   not  lie  against  a 

master 
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master  for  the  wilful  act  of  his  ser- 
vant, in  driving  his  master's  car- 
riage agrainst  another's  carriage, 
against  the  will  of  his  master.  Mac- 
tnamts  v.  Crickctt,    1  East,  10^. 

To  an  action  for  running  a  cart 
against  the  plaintiff's  chaise,  (in 
which  he  was  travelling  along  the 
highway),  and  killing  one  of  his 
horses  with  the  shafts  of  the  cart, 
not  guilty  was  pleaded.  Defend- 
ant's case  was,  that  the  accident 
happened  througli  plaintiff's  negli- 
gence, or  by  mere  accident,  without 
default  on  the  part  of  defendant. 
But,  per  Ellenhorough,  C.  J.  these 
facts  ought  to  have  been  pleaded 
specially.  The  only  thing  to  be 
tried  on  not  guilty,  is,  whether 
defendant's  cart  struck  plaintifi's 
chaise,  and  killed  his  horse,  that  is 
now  admitted,  and  the  intention  of 
defendant  is  immaterial.  This  is 
an  action  of  trespass,  if  what  hap- 
pened arose  from  inevitable  acci- 
dent, or  from  the  negligence  of  the 
plaintif!',  defendant  is  not  liable ; 
but  as  he  did  run  against  the  chaise, 
and  kill  the  horse,  he  committed 
the  acts  stated  in  the  declaration, 
and  he  ought  to  put  upon  the  re- 
cord, any  justification  he  may  have 
for  doing  so.  The  pleA  denying 
these  'acts  must  clearly  be  found 
against  him.  Knapp  v.  Salisbury, 
2'Camp.  300. 

So  if  the  defendant  has  a  general 
authority  from  the  plaintiff,  and  the 
act  complained  of  was  done  in  pur- 
suance of  that  authority,  or  if  the 
act  done  be  really  for  the  plaintiff's 
benefit,  or  there  had  been  an  inevit- 
able necessity  to  do  it,  in  conse- 
quence of  doing  a  rightful  act  for  a 
third  party,  still  it  is  matter  to  be 
pleaded,  and  is  not  evidence  of  not 
guilty  in  discharge  of  the  action. 
Mill/nan  v.  DolueU,   2  Camp.  578. 


Although  there  does  not  seem  at 
any  time  to  have  been  a  doubt,  as 
to  what  degree  of  improvident  con- 
duct, or  culpable  carelessness,  will 
render  a  man  liable  to  be  sued  for 
consequential  damages,  yet  a  ques- 
tioa  has  frequently  arisen  respect- 
ing the  form  of  action,  which  should 
be  adopted  by  the  person  who  has 
sustained  an  injury,  i.  e.  whether 
the  proper  remedy  is  by  action  of 
trespass  xi  ct  armis,  or,  trespass  on 
the  case ;  and,  as  in  order  to  avoid 
confusion,  the  judges  have  been  ever 
anxious,  that  the  boundaries  of  ac- 
tions should  be  jjrescrvcd,  it  may  be 
proper  to  notice,'  that  the  true  and 
settled  distinction  now  is,  that  if  the 
injury  be  occasioned  by  the  act  of 
the  defendant  at  the  time,  or  the  de- 
fendant be  the  immediate  cause  of 
the  injury,  trespass  li  et  armis  is  the 
proper  remedy ;  but  where  the  in- 
jury is  not  direct  or  immediate  on 
the  act  done,  but  consequential 
only,  there  the  remedy  is  by  action 
on  the  case,  or  as  it  is,  term  on  the 
case  for  consequential  damages. 
Vx^G  Leaine  v.Bray,  sup.  in  which 
case,  Gro^e,  J.  said,  that  such  was 
the  only  rule  and  principle  that 
could  be  drawn  from  an  examina- 
tion of  the  authorities  from  the  year 
book,  21/i.  VII.  c.  28,  to  the  latest 
decision  on  the  subject;  but  in  no 
case  is  this  doctrine  so  fully  dis- 
cussed and  laid  down  as  in  the  im- 
portant case  of  Scott  v.  Shepherd, 
2  Bla.  892.  3  Wils.  403  ;  which  de- 
cision Lord  Ellenborovgh  said,  in 
Leame  v.  Bray,  sup.  had  gone  to 
the  limit  of  the  law.  Sec  further 
on  this  point.  Turner  v.  Hawkins, 
1  Bos.  &  Pul.  472 ;  Reynolds  v. 
Clarke,  Raym.  1399;  Stra.  6'34 ;  and 
the  several  cases  before  referred  to 
in  this  chapter. 
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BOOK  III. 


FOR    WHAT    INJURIES    AFFECTING    A    MAN's    REAL    PROPERTY 
AN    ACTION    MAY    BE    MAINTAINED. 


INTRODUCTION. 

JL  HE  actions,  which  may  be  brought  for  injuries  aflfecting  a  man's 
real  property  are  of  three  sorts, 

First.  Such  in  vshich  damages  alone  are  to  be  recovered. 
Second.  Such  by  which  a  term  for  years  may  be  recovered. 
Third.  Such  by  which  a  freehold  may  be  recovered. 

The  actions  in  which  damages  alone  are  to  be  recovered  are  two, 

I.  Trespass. 

II.  Case ;  of  which  enough  has  been  already  said  in  the  last 
chapter  of  the  last  book. 

The  only  action  by  which  a  term  for  years  may  be  recovered  is 

Ejectment. 

Hie  actions  by  which  a  Freehold  may  be  recovered  are, 

1.  Writ  of  Right. 

2.  Formedon. 

3.  Dower. 

4.  Waste. 

5.  Assize. 

6.  Quare  Impedit. 

[8i:|  CHAPTER  I. 

OF   TRESPASS. 

JL  HE  action  of  Trespass  lies  for  an  injury  done  by  one  private  man  to 
another,  where  the  immediate  act  itself  occasions  the  injury  either  to 
his  person,  goods,  or  lands ;  and  though  in  this  place  I  ought  regularly 
to  treat  only  of  the  last,  yet  (as  1  before  promised)  I  shall  likewise  take 

into 
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into  tny  consideration  the  second,  having  already  spoken  of  the  first  as 

far  as  is  necessary,  (a) 

Where  entry,  authority,  or  licence  is  given  to  any  one  by  the  law,  and 
he  does  abnse  it,  he  will  be  a  trespasser  ab  initio ;  but  where  it  is  given 
by  the  party,  he  may  be  punished  for  the  abuse,  but  he  will  not  be  a 
trespasser  ab  initio.  But  the  not  doing  cannot  make  the  party,  who 
has  authority  or  licence  by  the  law,  a  trespasser  ab  initio,  because  not 
doing  is  no  trespass.- — The  Six  Carpenters  Ca.  8  Jac.  I.  S  Co.  I46:(b) 

Estray. 
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fa)  1.  To  entitle  a  man  to  bring 
tvoiacj.  the  plaintiff  must,  at  the 
time  xcheji  the  act,  which  constitutes 
the  trespass,  was  done,  either  have 
the  actual  possession  in  him  of  the 
thing  which  is  the  object  of  the 
trespass,  or  else  he  must  have  a 
constructive  possession,  in  respect 
of  the  right  being  actually  vested 
in  him.  Ver  Ashhurst,  J.  mHmith  v. 
Milks,   1  T.  Rep.  480. 

2.  But  he  in  whom  the  general  pro- 
perty of  a  personal  chattel  is,  may, 
although  he  has  never  been  in  the 
actual  possession  of  it,  maintain 
trespass  for  the  taking  or  injuring 
thereof  by  a  stranger ;  for  a  general 
property  always  draws  to  it  a  pos- 
.session  in  law,  which  possession,  in 
the  case  of  a  personal  chattel,  is,  by 
reason  of  the  transitoriness  of  its 
nature,  sufficient  whereon  to  found 
an  action  tor  the  trespass.  Bro.  Tres- 
pass,^03.  pi.  346.  Hudson  v.  Hudson, 
Latch.  214.  Fishcv  v.  Young,  2  Bulst. 
26"3.   S.  P. 

3.  In  real  property,  the  person  only 
who  has  possession  in  fact,  can  main- 
tain trespass  for  an  injury  done  to 
it ;  for  the  having  a  general  property 
in  realty,  does  not,  as  in  personalty, 
draw  to  it  a  possession  in  law.  Bro. 
Trespass,  pi.  3S.  303.  346.     Biding- 

Jeld  V.  Onslow,  3  Lev.  209.  Hod- 
son  V.  Hodson,  Latch.  263.  Fisher 
V.  Young,  sup. 

If  a  tenant  at  will  commit  volun- 
tary waste,  as  in  pulling  down 
houses,  or  felling  of  trees,  it  is  said, 
the  lessor  shall  have  an  action  of 
trespass  against  him;  Lit.  s.Jl- 
and   Lord  Coke  adds,   true  it  is  that 


trespass  vi  et  armis  lies,  for  the  tak- 
ing upon  him,  power  to  cut  timber, 
or  prostrate  houses,  concerneth  so 
much  the  freehold  and  inheritance, 
as  it  doth  amount  in  law  to  a  de- 
termination of  his  will.  Co.  Litt. 
57.  (a) 

4.  In  actions  which  arc  in  their 
nature  transitory,  though  arising 
out  of  a  transaction  abroad,  trespass 
will  lie  in  this  country,  but  not 
such  as  are  in  their  nature  local,  as 
for  entering  a  house  in  Canada,  and 
expelling  the  plaintiff.  Doulson  v. 
Mathews,  4  T.  R.  503. 

(b)  And  the  reason  of  this  dif- 
ference is,  that,  in  the  case  of  a 
general  authority  or  licence  of  law, 
the  law  adjudges  by  the  subsequent 
act  quo  animo,  or  to  what  intent  he 
entered,  for  acta  exteriora  indicant 
interiora  secreta.  But  when  the 
party  himself  gives  a  licence  or 
authority  to  do  any  thing,  he  can- 
not, for  any  subsequent  cause,  pu- 
nish that  which  is  done  by  his  own 
authority  or  licence. 

Not  doing  cannot  make  the  party, 
who  has  authority  and  licence  by 
law,  a  trespasser  ab  initio,  because 
not  doing  is  no  trespass ;  and  if 
lessor  distrain  for  his  rent,  and 
thereupon  the  lessee  tender  him  his 
rent  and  arrears,  and  requires  the 
beasts  again,  and  he  will  not  deliver 
them,  tins  will  not  make  him  a 
trespasser  ab  initio.  So  in  replevin 
after  tender,  he  shall  recover  da- 
magei;  only  for  the  detaining. 

Tender  upon  the  land,  before  the 
distress,  makes  the  distress  tortious, 
so  tender  after  distress,  and  before 
2  impounding, 
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Estrai/. — In  trespass  for  taking  a  gelding,  the  defendant  justified  the 
taking  of  him  as  an  estray,  the  plaintiff  replied  that  he  labouted  the  said 
gelding,  riding  upon  him  and  drawing  with  him,  whereby  he  was  much 
damnified-  the  defendant  demurred,  and  it  was  objected  that  the  first 
seizure  was  lawful  by  the  plaintiff's  own  shewing,  and  therefore  the  action 
should  not  have  been  brought  for  the  taking,  but  for  the  subsequent 
tort :  but  the  court  held  that  he  was  punishable  for  the  abuse  in  an 
action  of  trespass,  as  a  trespasser  ab  initio,  and  that  the  using  of  the 
estray  was  an  abuser ;  for  it  is  not  lawful,  except  in  case  of  necessity, 
and  for  the  benefit  of  the  owner ;  as  to  milk  milch  kine,  8fc. — Bagshmc 
V.  Goward,  H.  I6O7.  Cro.  Jac.  147.  Oxleyv.  Watts,  M.  26Geo:iII. 
S.  P.  (a) 

Damage-feasant. •—In  trespass  for  taking  away  hts  goods,  the  defend- 
ant justified  the  taking  nomine  districtionis  damage-feasant ;  the  plaintiff 
replied  quod  post  districtionem,  viz.  eodem  die,  S)'c.  he  converted  them  to 


impounding,  m'akes  the  detaining, 
and  not  the  taking,  wrongful ;  but 
tender  after  impounding  makes 
neither  wrongful. 

A  merely  accidental  involuntary 
trespass  may  be  justified,  but  a  vo- 
luntary trespass  cannot.  Defendant 
and  other  persons  came  into  one  of 
plaintiff's  closes,  and  one  of  de- 
fendant's dogs  killed  a  deer  of  plain- 
tiff's in  an  adjoining  close,  defend- 
ant calling  him  off;  held  that  tres- 
pass will  lie.  Rex  v.  Shordike,  4 
Burr.  2090.  But  where  plaintiff's 
sheep  were  originally  on  defendant's 
ground,  and  defendant  chased  them 
off  with  his  dog,  and  the  dog  pur- 
sued them  (though  called  off  by  de- 
fendant) after  they  got  on  plaintiff's 
grounds,  trespass  will  not  lie.  Mitten 
V.  Faudrj/e,  Poph.  161.  cited  in  Rex 
V.  Shordike,  sup. 

Plaintiff  was  landlord  of  a  house, 
which  he  let  to  M.  ready- furnished, 
and  the  lease  contained  a  schedule 
of  the  furniture.  An  execution  was 
issued  against  M.  and  the  sheriff 
seized  and  sold  the  goods,  after  no- 
tice of  property  in  plaintiff.  Per 
Kevyon,  C.  J.  the  distinction  be- 
tween trespass  and  trover  is  well 
settled,  the  former  is  founded  on 
possession,  the  latter  on  property  ; 
here  the  plaintiff  had  no  possession, 


his  remedy  was  by  action  of  trover, 
founded    on    his    property   in    the 
goods  taken ;   but  in  the  case  (put) 
of  a  carrier,  there  is  a  mi.xed  pos- 
session,   actual   possession    in    the 
carrier,  and    an  implied   possession 
in  the  owner.     Per  Buller,  J,  a  car- 
rier is  considered  in  law  as  the  ser- 
vant of  the  owner,  and  the  possession 
of  a  servant  is  the  possession  'of  the 
master.     Ward  v.  Macaulay,  4  T.  R. 
489.     But   in  Gordon   v.  Harper,  7 
T.  R.  11,  Lord  Kenyan  observes,  that 
what  he   had  said  in  Ward  v.  Ma- 
caulay, sup.  of  trover  being  the  pro- 
per    remedy   was    an    extrajudicial 
opinion  to  which  on  further  consi- 
deration he  could  not  subscribe;  his 
Lordship  declined  giving  any  opinion 
on  the  point,  but  said,  it  was  clear 
trover  would  not  lie  in  such  a  case. 
(a)  If  I  lend   my  sheep   to  dung 
A's  land,  or  my  oxen  to  plough  his 
land,  and  he  kills  my  cattle,  I  may 
well  have  trespass  against  him.  Litt. 
5.  71.     fhe    reason    is,     that   when 
the  bailee  having  but  a  bare  use  of 
them,  taketh  upon  him  as  an  owner 
to  kill  them,  he  loseth  the  benefit  of 
the  use  of  them,  or  in  these  cases  he 
may  have  an   action  of  trespass  svr 
If  case  for  the  conversion  at  his  elec- 
tion.    Co.  Lit.  57.  (a) 

hi? 
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his  own  use.  On  demurrer  it  was  holden  to  be  no  departure,  but  to 
make  good  the  declaration,  for  he  that  abuses  a  distress  is  a  trespasser 
ah  initio ;  and  it  would  be  of  no  avail  to  the  plaintiff  to  state  the  con- 
version in  his  declaration,  for  it  is  no  way  necessary  to  his  action  ;  and 
if  alledged,  need  not  be  answered  :  it  would  be  out  of  time  to  state  it 
in  the  declaration,  but  it  must  come  in  in  the  replication. — Gargrave  v. 
Smith,  H.  2  W.  III.  Salk.  221.  Sir  Ralph  Bovey's  Case,  T.  14  Car.  II. 
1  Vent.  217. 

Rent  Jt  rear. — But  in  trespass  for  breaking  and  entering  his  house,  and 
taking  an  excessive  distress,  after  judgment  by  default,  it  was  holden  on 
error  brought  that  trespass  would  not  lie;  for  the  entry  was  lawful,  and 
there  is  nothing  subsequent  to  make  it  a  trespass,  as  there  is  where  the 
distress  is  abused.  {Hutchings  v.  Chamber,  M.  31  Geo.  II.  Burr. 
580.)  (a)  At  common  law  the  party  might  take  a  distress  of  more  '_ 
value  than  the  rent,  (b)  therefore  that  did  not  make  him  a  trespasser 
<ib  initio,  but  the  remedy  ought  to  be  by  special  action  founded  upon 
the  statute  of  Markberge. — Li/nne  v.  Moody,  M.  34  Geo.  II.  Stra.  * 
851. 

And  nole,  lliat  in  distress  for  rent,  if  the  outward  door  be  open,  the 
Jistrainant  may  justify  the  breaking  open  an  inner  door  or  lock,  in 
order  to  find  any  goods  which  are  distrainable. — Brozvning  v.  Dann, 
9  Geo.  2. 

By  2  W^,  4r  M.  sess.  1.  c.  5.  Where  goods  are  distrained  for  rent  re- 
served, and  the  tenant  or  owner  of  the  goods  so  distrained  shall  not 
within  five  days  next  after  such  distress  taken,  and  notice  thereof  (with 
the  cause  of  such  taking)  left  at  the  chief  mansion-house,  or  other  most 
notorious  place  on  the  premises,  replevy  the  same  with  sufficient  surety 
to  the  sheriff,  then  after  such  distress  and  notice,  and  expiration  of  the 
said  five  days,  the  person  distraining  shall  and  may,  with  the  sheriff,  under- 
sheriff,  or  with  the  constable  of  the  hundred,  parish,  or  place  where 
such  distress  shall  be  taken,  cause  the  goods  to  be  appraised  by  two  suborn  - 
appraisers  (whom  such  sheriff,  under-sheriff,  or  constable  are  im powered 
to  su  ear)  to  appraise  the  same  truly  according  to  the  best  of  their  under- 

(a)    Unless    the   distress    be   ex-  measure  of  the  value  of  other  things, 

cessive  on  the  face  oF  it,  as  in  Moir  but  it  was  there  holden,   thai  in  all 

V.   Muiiday,  (cited    in  Hutchings  v.  other  cases  of  goods   and   things  of 

Chamhcr,)   where    0  ounces  of   g'^ld,  arbitrary    and    uncertain    valu-  ,    it 

and  100  ounces  of  Sliver,  were  taisen  must  be  an  action  on  the  statute  of 

fur  Os.  Sd.   but  that  appeared  on  the  Markberge. 

tace   ot    it    and    on    the     pleadings  (bj  So  as  to  make  it  more  eligible 

to  be  excessive ;  it  was  a  distress  of  to  the  party  to  redeem  the  goods  by 

gold  and  silver,  which  are  of  a  cer-  payment  of  the  rent, 
tain     known    value,    and    even    the 

.Standings, 
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staiidings,  and  after  such  appraisement  may  sell  the  same  for  the  best 
price  that  can  be  gotten,  towards  satisfaction  of  the  rent  and  the  charges> 
leaving  the  overplus  (if  any)  in  the  hands  of  the  sheriff,  under-sheriff, 
br  constable,  for  the  owner's  use.  (a) 

Notice  to  the  tenant  or  to  the  owner  of  the  goods  is  sufficient, —  TVal- 
ter  V.  Rumball,  H.  6  W.  8c  M.  4  Mod.  395. 

A  distress  taken  in  two  hundreds  (they  being  contiguous)  at  the  same 
time  and  for  the  same  rent,  is  but  one  distress,  and  ought  to  be  put  in 
one  pound,  and  the  constable  of  the  place  where  the  distress  was  driven 
is  the  proper  officer  within  the  statute. — S.  C. 

If  the  person  distraining  is  sworn  as  one  of  the  appraisers,  it  is  illegal, 
for  he  is  interested  in  the  business,  and  the  statute  says  that  he,  with  the 
sheriff,  ^~c.  shall  cause  the  goods  to  be  appraised  by  two  sworn  ap- 
praisers.— Ahdrezcs  v.  Riissel  et  at.  Sittings  at  Westminster  after 
Easter  1786. 

By  the  same  statute,  5.  5.  if  distress  and  sale  are  made  where  no  rent 
is  due,  the  owner  of  the  goods  by  action  of  trespass,  or  on  the  case, 
may  recover  double  the  value  of  the  goods  distrained  and  sold,  with 
full  costs. 

Sect.  3.  Corn,  grain,  and  hay  may  be  distrained,  and  shall  be  kept 
in  the  place  where  they  are  found  till  they  are  replevied  or  sold, 
r  82  ]  By  11  Geo.  2.  c.  19.  s.  8.  The  landlord  may  distrain  any  cattle  or 
stock  of  the  tenants  feeding  on  any  common  appendant  or  appurtenant, 
4rc.  and  all  sorts  of  corn,  grass,  or  other  product  growing  on  any  part 
of  the  estate,  and  may  cut  and  make  the  same,  and  lay  it  up  in  barns 
or  other  proper  place  on  the  prigmises  when  ripe ;  and  if  none  such, 
then  in  any  other  barn  or  proper  place  which  the  landlord,  ^c.  shall  hire 
for  the  purpose,  and  as  near  as  may  be  to  the  premises,  and  in  conve- 
nient time  to  appraise,  sell,  or  otherwise  dispose  of  the  same  towards 
satisfaction  of  the  rent,  and  of  the  charges,  appraisement,  and  sale: 
and  the  appraisement  to  be  made  when  cut,  gathered,  and  made,  and 

not  before,  (b) 

Sect. 


(a)  In  Gorton  v.  Falkncr,  4  T,  R.  (bj  Lord  Coke    (in  Co.  Litt.  47  a. 

;i567,    Lord  Kenyon  said,  he   could  b.)  says,  there  arc  five  things  not  dis- 

not  refrain  from  observing,  as  it  then  trainable.     1st.   Things   annexed    to 

siruck  him,  that  this  act  of  parlia-  the  freehold.     2d.   Things  delivered 

inent  has  not  taken  away  all  privi-  to  persons  exercising  their  trade,  as 

leges  from  distress,   but   has   merely  cloth    to  a    tailor.      S6.   Hops    and 

given    the    power    of    selling    those  corn.  4th.  Implements  of  ploughing, 

things  which  might  have   been   dis-  5th,  Implements  of  trade.    The  three 

trained  before.  first  were  absolutely  privileged,  the 

two 
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Sect.  9.  Notice  of  the  place  where  the  goodp  are  deposited  shall, 
within  a  week,  be  ^nen  to  the  lessee  or  tenant,  or  left  at  his  last  plac«; 
of  abode,  if  tlie  rent  and  charges  be  paid  before  the  corn,  S^'c.  is  cut, 
the  distress  shall  cease. 

Sect.  10.  Distresses  may  be  secured  and  sold  on  the  premises,  in 
such  place  or  on  such  part  as  may  be  most  fit  and  convenient,  (a) 

By  11  Geo.  2.  c.  19.  A  distress  for  rent  shall  not  be  deemed  unlaw- 
ful for  any  irregularity  in  the  disposition  of  it  afterward,  nor  tHe  party 
making  it  a  trespasser  ab  initio :  but  the  party  aggrieved  may  recover 
full  satisfaction  for  the  special  damage  he  shall  have  sustained  tliereby, 
and  no  more,  in  an  action  of  trespass,  or  on  the  case,  unless  tender  of 
ainends  have  been  made  before,  (b) 

By  17  Geo.  2.  c.  38.  ^Vhere  any  distress  is  made  for  money  justly  du^ 
for  the  relief  of  the  poor,  it  shall  not  be  deemed  unlawful;  nor  the  party 
making  it  a  trespasser,  on  account  of  any  defect  or  want  of  form  in 
the  warrant  of  appointment  of  such  overseers,  or  in  the  rate  or  assess- 
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two  last  sub  moclo,  as  to  the  first  they 
are  not  distrainable  to  this  day,  nor 
was  corn  distrainable  till  the  statute 
of  JV.  Sf  M.  this  was  so  because 
they  could  not  be  restored  in  the 
plight  they  were  when  taken.  Beasts 
of  the  plough  were  not  distrainable, 
in  favor  of  husbandry,  which  was 
for  the  general  good  of  the  nation, 
and  if  they  were  distrained,  a  per- 
son's livelihood  would  be  taken  away. 
The  last  reason  holds  for  instruments 
of  trade;  another  reason  is,  that 
when  it  is  in  the  custody  of  any  per- 
son in  actual  use,  it  cannot  be  taken 
away  without  a  breach  of  the  peace; 
there  is  a  plain  distinction  in  Bracton, 
and  all  the  .books  between  citalla 
o^io*«,|aiul  those  in  actual  use.  Fcr 
Butler,  J.  in  Gorton  v.  Falkncr,  4 
T.  Rep.  565,  in  which  case  Webb  v. 
Bell,  1  Sid.  440,  was  pxpressly.over- 
ruled,  it  being  there  said  that  an 
horse  mounted  may  be  distrained  da- 
magc-fcasant.  Vide  Story  v.  Robinson, 
6  T.  Rep.  139.  S.  P.  See  also  Mr. 
Ilargraves  notes  to  Co.  Lilt.  47, 
where  all  the  cases  on  this  point  are 
collected  together. 

(a)  By  Winterbourne  v.  Morgan, 
11  East,  404,  it  seems,  that  a  con- 
tinuance (by  one  who  has  made  a 
distress)  upon  the  premises   longer 


than  is  allowed  by  law,  may  be  the 
subject  of  an  action  of  trespass.  At 
all  events,  if  a  disturbance  of  pos- 
session be  added  to  such  continu- 
ance, trespass  will  lie.  5.  C. 

This  statute  however,  only  makes 
the  distrainer  a  trespasser,  for  that 
part  which  is  irregular;  but  allows 
the  injury  done  to  the  tenant  to 
be  a  trespass,  or  case,  according  to 
the  cause  of  action.  Per  Ellcnbo- 
rough,  C.  J.  in  Messing  v.  Kemble, 
2  Camp.  116. 

(bj  Trespass  for  breaking  and  en- 
tering plaintiff's  house,  and  seizing 
plaintiff's  goods,  plea  Not  Guilty. 
Evidence,  that  plaintitf  held  under 
defendant,  that  the  goods  were  seized 
as  a  distress  for  rent  arrear,  but 
were  sold  without  having  been 
previously  appraised  according  to 
2  W.  4'  M.  c.  5.  Held,  Per  tllen- 
borottgh,  C.J.  that  this  omission  W4\s 
not  a  trespass,  and  that  this  action ' 
was  misconceived.  And  that  plain- 
tiff must  in  these  cases  elect  to  pro- 
ceed by  case  or  trespass,  according 
to  the  nature  of  the  injury.  Mes- 
sing  V.  Kemble,  sup. 

If  tlie  distress  be  regular  in  other 
respects,  the  omitting  to  appraise  is 
no  ground  for  an  action  of  trespass 
upon  the  statute  11  Geo.  2.  c.  19.''5'.C. 

ments. 
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ments,  or  in  the  warrant  of  distress  thereupon ;  nor  shall  the  party  be 
deenjed  a  trespasser  nb  initio  on  account  of  any  irregularity  which  shall 
afterward  be  done  by  him ;  but  the  party  grieved  may  recover  for  the 
special  damage,  unless  tender  of  amends  have  been  before  made. 

^ote.  A  warrant  may  be  made  to  distrain  before  the  lime  for  which 
the  rate  is  made,  is  expired.- — Charlwood  v.  Best,  Westminster  1748. 

It  hath  been  determined  that  averia  carruc(B  may  be  distrained  for  the 
poor's  rate,  though  there  be  sufficient  goods  on  the  premises  inde- 
pendent of  them ;  and  the  law  seems  to  be  the  same  in  all  cases  where 
an  act  of  parliament  gives  remedy  by  distress  and  sale.  {Hut chins  v. 
Chamber  ct  al'  M.  3\  Geo. 2.  K.  B.  Burr.  580.)  And  though  where  a 
man  has  an  entire  duty,  he  shall  not  split  and  distrain  for  distinct  parts 
at  several  times,  yet  if  he  be  mistaken  in  the  sufficiency  of  what  he  has 
taken,  there  is  no  reason  or  law  that  he  should  not  distrain  again  for 
the  residue. — Vide  17  Car.  II.  c.  7.  s.  4. 

Where  the  subject-matter  of  the  suit  is  within  the  jurisdiction  of  the 
[  *  83  1  court,  but  the  want  of  jurisdiction  is  as  to  the  person  or  *  place,  unless 
the  want  of  jurisdiction  appear  on  the  process  to  the  officer  who  exe- 
cutes it,  he  is  not  a  trespasser:  (Papillon  v.  Backner,  M.  10  Car.  2. 
Hardr.  480.)  but  where  the  subject-matter  is  not  within  the  jurisdiction, 
there  every  thing  done  is  absolutely  void,  and  the  officer  a  trespasser. — 
'  Combe's  Case,  M.  11  Jac.  1.  10  Co.  76. 

Though  an  officer  may  justify  under  the  mesne  process  of  an  inferior 
court,  without  saying  that  the  cause  of  action  arose  within  the  jurisdic- 
tion, yet  when  he  justifies  under  process  of  execution  he  ought  to  make 
it  appear  that  the  cause  arose  within  the  jurisdiction  of  the  court,  or 
at  least  that  it  was  so  laid  :  (a)  but  that  would  not  be  sufficient  for  the 
plaintiff  himself;  he  ought  to  know  the  extent  of  the  jurisdiction  for 
which  he  applies  for  justice  ;  and  therefore  if  in  an  action  of  false  im- 
prisonment he  justified  under  the  process  of  an  inferior  court  the  plain- 
tlff  above  might  reply  that  the  cause  of  action  arose  out  of  the  juris- 
diction of  the  court;  and  a  rejoinder  praying  judgment  if  the  plaintiff, 
having  by  his  pleading  in  the  inferior  court  admitted  the  jurisdiction 
there,  shall  now  be  admitted  to  deny  it  here,  would  not  be  good. — 
Higginson  v.  Martin  and  Hadley,  M.  28  Car.  2.  Rot.  41 6. 

(a)   Trespass   li  ct  armis  lies  not      these  circumstances,  and   that  he  is 

against    nn   officer   who    by  process      entitled  to    be    discharged,  will   yet 

■     arrests  a  man  who  is  entitled    to    be      arrest  and  detain  him,  perhaps  case 

discharged    under  a   particular  slat-      may  lie.      Tarltanv.  Fmlicr,   Dougl. 

tutc,  but  if  the  ofliccr,  knowing  all      {666.)  6j I, 

But 
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But  by  24  Geo.  2.  (quod  vide  ante)  no  constable  will  be  answer abls  for 
obeviuii  a  justice's  warrant,  notwithstandiag  any  defect  of  jurisdiction  iu 
the  justice,  (a) 

Note.  That  warrant  ex  vi  termini  means  only  an  authority ;  therefore 
a  warrant  under  the  hand  of  the  justice  is  sufficient  without  being  under 
seal,  unless  particularly  required  by  act  of  parhament. — Padfield  v, 
Cabbel  etaC  T.  16  &  17  Geo.  2.  C.  B. 

And  note,  That  by  27  Geo.  2.  c.  20.  in  all  cases  where  any  justice  is 
im powered,  by  any  act  made  or  to  be  made,  to  issue  a  warrant  of  dis- 
tress, it  shall  be  lawful  for  him  in  such  warrant,  to  order  the  goods  dis- 
trained to  be  sold  within  a  certain  time  limited  by  such  warrant  so  that 
such  time  be  not  less  than  four,  nor  more  than  eight  days,  unless  the 


8S« 


(a)  'i  respass  for  cntoring  plain- 
tiff's  house,  defendant  justified  un- 
der   a    warrant   from    a    justice   of 
peace  to  search  for  nets  ;  the  warrant 
being  proved,    was  directed   to   the 
constable  of  Shipborn,  to  /.  S.   and 
all  other  officers  of  the  peace  in  the 
county  of  K.     Evidence   was    given 
that  the  defrndant  was  householder 
of  the  hundred  of  P.  which  adjoined 
to  the  hundred   of  iS'.   in  which   the 
plaintiff's  house  was  situated.     Per 
■Lord  Maii.sjield,  no  constable  can  act 
under  a  warrant  out  of  his  district; 
it  is  certainly  to   be  taken  reddtndo 
singulos  singulin.    The  defendant  is 
neither  constable  of  Shipborn,  nor  is 
/.  6'.   and  the  general  direction  is  to 
be  taken  to  each  within  his  district. 
For  plaintiff  it  was  argued,  that  no 
justice   could,    by  such  a   warrant,, 
authorize  a  constable  of  one  hundred 
to  act  in  another,  without  specially 
appointing  him  so  to  do.     This  is  a 
wise  and  politic  regulation  ;  for  if  the 
execution  of  warrants  were  given  to 
mere  strangers,  force  would   be  re- 
pelled  by  force,  and  excessive  niis- 
chief  would    attend    the    departure 
from  the  ancient  rules  of  local  ma- 
gistracy;  if  the  defendant,  not  being 
constable  of  S.  had  been  refused   to 
execute  the  warrant,  or  had  refused 
himself,    he   would   not    have   been 
punished    for   his    refusal ;    he   was 
only  a  volunteer,    neither   generally 
deicribcd  in  the  warrant,  or  specially 


named,  and  was  not  entitled  to  no- 
tice under  the  statute ;  for,  said 
Lord  Mansfield,  the  reason  assigned 
by  counsel  are  good,  and  they 
weighed  with  me  in  the  present  case. 
MS.  Ca. 

In  an  action  against  magistrates 
judicially  acting,  the  facts  stated  to 
the  court  should  appear  the  same  as 
were  laid  before  them  when  they 
made  the  order,  and  the  plaintiff 
ought  to  shew  that  the  facts  on 
which  he  relics  were  proved  before 
the  magistrates.  Lowther  v.  Radnor, 
8  East,  lic). 

Officers  shall  not  be  made  tres- 
passers by  relation.  In  this  case  an 
act  of  bankruptcy  was  committed  on 
the  28th  of  April;  afterwards  the 
sheriff's  officer  took  the  goods  under 
an  extent ;  then  an  assignment  was 
made  to  the  plaintiffs,  and  they, 
as  such  assignees,  brought  trespass 
against  the  ofhcer  for  the  taking; 
and  it  was  held,  that,  for  the  above 
reason,  the  action  could  not  Le  main- 
tained, hechnore  v.  Thorowgood, 
1  Show.  12,  cited  in  Smith  v.  Milles, 
1  T,  R.  480,  in  which  case  the  she- 
riff had  entered  and  seized  the  bank- 
rupt's goods  before  the  commission, 
and  sold  them  afterwards  ;  and  it 
was  held  that  the  sheriff  could  not 
be  treated  as  a  trespasser  ;  though 
perhaps  trover  might  lie  upon  the 
conversion. 


money 
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money  for  which  such  distress  shall  be  made,  together  with  the  charges 
of  taking  and  keeping  such  distress,   be  sooner  paid. 

Chattels  taken. — Proof  that  the  plaintiff  had  delivered  a  box  with 
the  goods  in  it  to  the  defendant  to  keep,  and  that  the  defendant  had 
broken  open  the  box  and  converted  the  goods  to  his  own  use,  would  be 
sufficient  to  maintain  the  declaration ;  for  wherever  a  man  has  neither  a 
general  nor  a  special  property,  and  he  converts  the  goods,  trespass  will 
We.— Anon.  M.  29  Eliz.  Mo.  248. 
[  84  J  But  the  plaintiff  can  only  prove  the  taking  such  goods  as  are  men- 
tioned in  the  declaration  ;  because  a  recovery  in  the  action  could  not  be 
pleaded  in  bar  to  any  other  action  brought  for  taking  other  goods  than 
those  specified  in  the  declaration ;  and  therefore  where  the  declaration 
was  for  entering  the  plaintiff's  house,  and  taking  diversa  bona  et  catalla 
ipsius  querentis. ibidem  inventa,  after  verdict  for  the  plaintiff  judgment 
was  arrested. — W^att  v.  Essingfon,  M.  1 1  Geo.  I.    1  Str.  637. 

After  judgment  vacated,  and  restitution  awarded,  the  defendant  brought 
trespass  against  the  plaintiff  for  taking  the  goods,  and  the  court  held  that 
the  action  would  lie ;  for  by  vacating  the  judgment  it  is  as  if  it  had  never 
been,  and  is  not  like  a  judgment  reversed  by  error.  But  in  such  case 
it  would  not  lie  against  the  sheriff,  who  has  the  king's  writ  to  warrant 
him  ;  but  the  party  must  produce  not  only  the  writ  but  the  judgment. — 
Turner  v.  Falgate,  M.  15  Car.  II.    1  Lev.  9% 

In  trespass  quare  clan&um  f regit  the  defendant  pleaded,  that  the  plain- 
tiff distrained  his  hog,  damage  feasant  for  the  same  trespass  ;  the  plaintiff" 
replied,  that  the  hog  escaped  without  his  consent,  and  that  he  is  not 
satisfied  for  the  damage  ;  on  demurrer  it  was  holden  that  the  action 
would  not  lie,  though  it  was  admitted  that  if  the  distress  had  died,  the 
action  would  revive  ;  but  the  escape  (unless  the  contrary  be  shewn)  is 
the  fault  of  the  plaintiff.— Fasper  v.  Eddowes,  E.  12  W.III.  Salk.  248. 
iRaym.  719. 

Timber  cut. — Trespass  vi  et  armis  does  not  lie  against  a  lessee  for 
years  for  cutting  down  timber  trees,  and  carrying  them  away  and  selling 
them  ;  but  if  after  cutting  them  down  he  let  them  lie,  and  afterward 
carry  them  away,  so  that  the  taking  and  carrying  away  be  not  one  con- 
tinued act,  but  there  is  time  for  the  property  of  the  divided  chattel  to 
settle  in  the  lessor,  trespass  will  lie  :  {Udall  v.  Udall,  M.  24  Car.  11. 
Aleyn.  82.):  and  the  reason  why  he  is  not  otherwise  liable  is,  that  he 
has  a  special  property  or  interest  in  them  for  repairs  and  sliade ;  {Her- 
lakenden's  Ca.  E.  31  Eliz.  4  Co.  62.);  and  therefore  if  the  tree*  be 
excepted  in  the  lease,  it  will  make  him  a  trespasser  equally  with  a  lessee 

at 
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at  will,  and  it  will  lie  against  tenant  at  will,  because  sucn  acts  determine 
the  will;  (Anon.  Mo.  Q4S.)  but  against  a  tenant  by  sufferance  the- 
lessor  cannot  have  trespass  before  entrance.  (Go.  Lit.  57.)  And  though 
a  trespass  will  lie  against  the  lessee  for  years  for  cutting  the  trees  where 
they  are  excepted  in  the  lease,  yet  if  he  put  in  his  cattle  to  feed,  and 
they  bark  the  trees,  trespass  will  not  lie. — Glentram  v.  Hanby,  M.  11 
W.  III.   1  Raym.739.Ca; 

Note ;  if  land  be  leased  to  A.  for  a  year,  and  so  from  year  to  year  as 
long  as  both  parties  shall  agree,  this  is  a  lease  for  two  *  years  certain  ; 
and  if  the  lessee  hold  on  after  two  years,  he  is  not  a  lessee  at  will  (as 
the  old  opinion  w  as)  but  for  a  year  certain,  for  his  holding  on  is  an  agree- 
ment to  the  original  contract ;  and  such  an  executory  contract  is  not  void 
by  the  statute  of  frauds,  for  there  is  no  term  for  above  two  years  ever 
subsisting  at  the  same  time;  {Legg  v.  Slrudwick,  H.  7  Ann.  Salk.  414.) 
but  if  the  original  contract  were  only  for  a  year,  or  if  it  were  at  .£8  per 
annum  rent  without  mentioning  any  time  certain,  it  would  be  a  tenancy 
at  will  after  the  expiration  of  the  year,  unless  there  were  some  evidence^ 
by  a  regular  payment  of  rent  annually  or  half-yearly,  that  the  intent  of 
the  parties  was  that  he  should  be  tenant  for  a  year. — Goodtitle  ex  dem. 
Hacks  V.  Langford,  per  Foster,  J.  on  a  case  reserved  from  Berks^ 
1753. (b) 

By 
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CaJ  It  was  long  doubted  whether 
a.  landlord  had  such  a  possession  of 
timber  cut  down  pending  a  lease,  as 
that  he  could  maintain  trover,  but 
it  has  been  determined  he  has  ;  be- 
cause the  lessee  has  only  an  interest 
while  it  was  growing  on  the  pre- 
mises, which  determines  as  soon  as 
it  is  cut  down.  Bf^rryv.  Heard,  Palm. 
327,  cited  by  Laxcrencc,  J.  in  Go7-- 
don  V.  Harper,  7  T.  Rep.  13. 

(bj  In  this  case  in  Salk.  there  was 
a  demise  *'  for  a  year,  and  so  from 
year  to  year."  This  was  held  to  be 
a  lease  for  two  years  at  least,  and  also 
that  when  the  third  year  had  begun, 
neither  lessor  nor  lessee  could  deter- 
mine the  estate  in  the  middle  of  the 
year;  and  S.P.  was  held  \n  Birch  \. 
Wright,  IT.  R.  381. 

Condition  that  "  C.  should  conti- 
nue tenant  not  for  one  year  only, 
but  from  year  to  year."  Per  Ellen- 
borough,  C.  J.  This  is  a  demise  for  a 
year,  and  so  on  from  year  to  year, 


and  must  enure  as  a  tenancy  for  at 
least  two  years,  Denn  \.Cartwright, 
4  East,  29. 

Plaintiif  averred  that  he  was  pos- 
sessed of  a  certain  shop,  ^c.  for  the 
remainder  of  a  certain  term  of  years 
then  unexpired  therein.  Evidence 
that,  at  the  time  of  the  agreement, 
plaintiff  was  only  a  tenant  from  year 
to  year,  with  a  promise  of  a  lease  for 
fourteen  years.  And  held  that  the 
tenancy  from  year  to  year  agreed 
with  the  declaration.  Botting  v. 
Martin,  1  Camp.  317- 

Defendant  was  tenant  from  year 
to  year ;  upon  some  dispute,  the 
plaintiff  told  him  he  might  quit  when 
he  pleased,  and  defendant  did  quit 
in  the  middle  of  the  year,  and  ten- 
dered the  plaintiff  rent  for  a  day  be- 
yond the  time  he  occupied  :  this  sum 
was  paid  into  court,  on  the  tender 
pleaded  ;  but  the  court  held  that  the 
tenancy  was  not  determined  by  this 
parol  licence  to  quit,  and  the  quit- 
tins; 
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By  6  Ann.  c.  18,  guardians,  trustees,  husbands  seized  in  right  of  their 
wives,  and  tenants  pur  autre  vie,  holding  ^ver  without  consent  are  made 
trespassers,  but  the  act  does  not  extend  to  lessees  for  years. 
■  Trees. — If  the  lord  of  a  manor  cut  down  so  many  trees  as  not  to  leave 

sufficient  estovers,  his  copyholder  may  bring  trespass  against  him,  and 
recover  the  value  of  the  trees  in  damages  ;  and  if  the  lord  leave  sutficient 
estovers,  yet  he  shall  recover  special  damages ;  viz.  for  the  loss  of  his 
umbrage,  breaking  his  close,  6)C.  therefore  if  the  lord  have  a  mind  to  cut 
trees,  he  ought  to  compouiKl  with  his  tenant. — Ashmead  v.  Ranger,  E. 
12  W.  III.    12  Mod.  379.  (a) 

1{  A.  make  a  lease  for  years  excepting  the  trees,-  the  lessor  may  enter 
to  shew  the  trees  to  a  purchaser,  and  the  lessee  cannot  bring  trespass. — 
Lifford's  Case,  1 1  Co.  46. 

Note ;  If  A.  plant  a  tree  upon  the  extremest  limits  of  his  land,  and  the 
tree  growing  extends  its  root  into  the  land  of  B.  A.  and  B.  are  tenants  in 
common  of  the  tree  ;  but  if  all  the  roots  grow  in  A.'s  land,  though  the 
boughs  shadow  the  land  of  B.  yet  the  property  of  the  whole  is  in  A.-^ 
Glentramv.  liard)y,  M.  11  W.  III.  1  Raym.  737. 

Crops. — It  is  not  necessary  to  have  an  interest  in  the  soil,  to  maintain 
trespass  quare  clausum  f regit,  but  an  interest  in  the  profits  is  sufficient, 
as  he  who  has  prima  tonsura.  So  if  J.  S.  agree  with  the  owner- of  the 
soil  to  plow  and  sow  the  ground,  and  for  that  to  give  him  half  the  crop, 
J.  S.  may  have  his  action  for  treading  down  the  corn,  and  the  owner  is 
not  jointly  concerned  in  the  growing  corn,  but  is  to  have  half  after  it  is 
reaped  by  way  of  rent,  which  may  be  of  other  things  than  money ; 
(Welch  V.  Hall,  per  Powell,  at  Wells,  1700.  Salk.  MSS.)  (b)    Though 

in 

ting  accordingly  ;  that  the  surrender  hay;  but  no  earnest  nor  meinoran- 

ought,  by  29  Car.  2.  c.  3.  s.  3.  to  dura  was  given.     Before  the  time  of 

have  been  by  deed  or  note,  in  writ-  cutting  by  plaintiff,    the   defendant 

ing,  or  by  act  and  operation  of  law.  told  him  he  should  not  have  it,  and 

Mollett  y.  Brapie,    2   Camp.    104.  he  sold  it  to  another  person.     Ellen- 

And  it  is  so  upon  cancelling  a  lease,  borongh,  C.  J.  held,  that  a  person 

Roe  V.  York  Arckbp.  6  East,  86.  entitled  to  the  exclusive  enjoyment 

('rt^  A  copyholder  is  not  entitled  of  the  crop  growing,  might  in  respect 
to  take  trees  for  house-bote,  fire-  of  such  exclusive  right,  maintain 
bote,  ^-c.  as  a  tenant  for  life  or  for  trespass  against  any  person  doing  the 
years  is,  except  by  special  custom  acts  complained  of  in  violation  there- 
of the  manor.  Montague,  Lord,  v,  of.  This  crop,  he  said,  was,  at  the 
Shtpperd,  Cro.  I'liz.  8.  time  of  the  sale,  an  unsevered  por- 

(b)  Trespass  for  breaking  plain-  tion  of  the  freehold,  and  as  such  not 
tifl's  close,  and  treading  down  hay.  goods,  uares,  or  merchandizes,  within 
The  plaintiff  agreed  with  defendant  the  17lh  section  of  the  statute  of 
for  a  standinr  crop  of  growing  grass,  frauds.  Held  also  thai  this  agree- 
then  in  a  close  of  defendant's,  the  ment  was  not  a  lease,  estate,  inte- 
plainliff  to    mow  it  and   make    the  rest  of  freehold,  or  term  of  years,  or 

au 
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in  Co.  Lit.  142,  it  is  said  it  cannot  be  of  the  profits  themselves  ;  but  that 

(as  it  seems)  must  be  understood  of  the  natural  profits,  (a) 

Trespass  in  Continuando. — The  plaintiff  may  prove  trespass  at  any '  [  86  ] 
time  before  the  action  brought,  though  it  be  before  or  after  the  day  laid 
in  tlie  declaration.    {Co.  Lit.  283.    Per  Holt,  4  Ann.  at  Hertford.     But        '" 
in  trespass  with  a  continuando  the  plaintiff  ought  to  confine  himself  to    '   ' 
time  in  the  declaration ;  yet  he  may  waive  the  continuando,  and  prove  a   J 
trespass  on  any  day  before  the  action  brought,  or  he  may  give  in  evidence  \ 
only  part  of  the  time  in  the  continuando. — Vide  Webb  v.  Turner,  E.  1 1   ''' 
Geo.  2.  Stra.  109o. 

Note  ;  That  of  acts  that  terminate  in  themselves,  and  once  done  can- 
not be  done  again,  there  can  be  no  continuando ;  as  hunting  or  killing  a 
hare,  or  five  hares,  but  that  ought  to  be  alledged,  that  diversis  diebus 
ac  vicibus  between  such  a  day  and  such  a  day  he  killed  five  hares,  and 
cut  and  carried  away  twenty  trees.  And  where  a  trespass  is  laid  in  con- 
tinuance that  cannot  be  continued,  exception  ought  to  be  taken  at  the 


an  uncertain  interest  of,  in,  to,  or 
out  of  lands  created  by  parol,  within 
the  meaning  of  the  1st  section,  so  as 
to  be  void,  as  not  having  been  put  in 
writing  ;  that  the  leases,  Syc.  meant 
to  be  vacated  by  the  1st  section, 
must  be  understood  as  leases  of  the 
like  kind  with  those  in  the  2d  sec- 
tion, but  which  conveyed  a  larger 
interest  to  the  party  than  for  a  term 
of  three  years,  and  such  also  as  were 
made  under  a  rent  reserved  there- 
upon ;  that  the  agreement  was  a 
contract  of  an  interest  in,  or  at  least 
concerning  lands  ;  tliat  the  statute 
does  not  immediately  vacate  such 
contracts,  if  made  by  parol,  but 
only  precludes  bringing  actions  on 
the  contract,  which  does  not  apply 
properly  to  the  action  now  brc'j-;hl, 
which  is  merely  trespass  for  an  injury 
to  the  plaintiff's  possession,  but  that 
the  contract  was  executory,  and  as 
for  the  non-performance  of  it,  no  ac- 
tion could  have  been  by  the  4th  sec- 
tion maintained,  the  court  thought 
it  might  be  discharged  before  any 
thing  was  done  under  it,  which  could 
amount  to  a  part  execution  of  it,  as 
,  was  here.  Crosby  v.  IFacls'ivortk,  6 
East,  602. 

Where  a  full  grown  crop  of  pota- 
toes was  purchased  while  in  the 
ground,  to  betaken  up  immediately 


by  defendant,  it  was  <lccided  to  be 
merely  an  easement,  or  right  of  com- 
ing upon  the  land  for  the  purpose  of 
taking  up  and  carrying  away  the 
potatoes,  and  it  gave  hira  no  interest 
in  the  soil,  and  he  therefore  could 
not  Jnamtain  trespass  qua.  claus.freg. 
Parker  v.  Staniland,  1 1  East,  36'2. 

Certain  lots  of  turnips,  then  grow- 
ing upon  the  plaintiff's  land,  were 
purchased  by  defendant,  and  one. 
question  was,  whether  he  was  to  be 
considered  as  the  purchaser  of  an 
interest  in  land  ;  and  the  court  of 
C.  P.  held  that  he  was,  and  this  upon 
the  principle  of  the  above  cases,  and 
of  JVaddington  v.  Bristoxo,.  2  Bos.  & 
Pul.  452.  Emmerson  v.  Heelis,  2 
Taunt.  42.  An  cigreement  by  defen- 
dant by  parol,  that  plaintiff'  should 
have  liberty  of  stacking  coals  upon 
part  of  a  close  belonjiing  to  defend- 
ant for  seven  years,  and  that  during 
this  term  he  should  have  the  sole  use 
of  that  part  pf  the  close,  it  was  held 
that  this  was  a  good  agreement 
(though  by  parol)  for  seven  years. 
Wood  V.  Lake,  Say.  3. 

(a)  If  a  person  have  the  sole  pro- 
fits, he  may  maintain  trespass.  Per 
Bullcr,  J.  in  R.  v.  Tolpuddle  Jvhab. 
4  T.  Pl.  677.  Burt  V.  Moore,  5  T.  R, 
333.  S.  P. 

trial, 
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trial,  for  he  ought  to  recover  but  for  one  trespass.  But  hunting  may  be 
continued  as  well  as  spoiling  and  consuming  grass. — Monkton  v.  Pashley^ 
H.  1  Ann.  2  Salk.  QSS. 

Whether  the  trespass  maybe  laid  with  a  continuando  or  not,  depends 
much  upon  the  consideration  of  good  sense,  as  where  trespass  is  brought 
for  breaking  a  house  or  hedge,  it  may  well  be  laid  with  a  continuando,  for 
that  pulling  away  every  brick  or  stick  is  a  breach  ;  but  if  the  declaration 
be  that  the  defendant  threw  down  twenty  perches  of  hedge  continuando 
transgressionem  pr&dictam  from  such  a  day  to  such  a  day,  this  must  be 
intended  of  a  prosternation  done  at  the  first  day,  and  therefore  will  be  ill 
upon  demurrer,  or  judgment  by  default,  but  will  be  aided  by  verdict,  be- 
cause the  court  will  intend  that  the  jury  gave  no  damage  for  the  conti- 
nuajido. — Fontleroy  v.  Aylmer,  H.  9  W.  III.  1  Raym.  240. 
'  So  trespass  cannot  be  laid  of  loose  chattels  with  a  continuando,  and  if 
I  it  be  so  laid,  no  evidence  can  be  given  but  of  the  taking  at  one  day, 
1  and  therefore  in  trespass  for  mesne  process  it  ought  to  be  laid  diversis 
diebus  ac  vicibus.  (Ibid.)  Where  several  trespasses  are  laid  in  one  de- 
claration, continuando  transgressiones  pradictas,  and  some  of  them  may 
be  laid  with  a  continuando,  and  some  not,  after  verdict,  the  continuando 
shall  be  extended  only  to  the  trespasses  which  may  be  laid  with  a  con- 
tinuando. (Monkton  v.  PasJiley,  sup.)  So  where  the  continuando  is  irn- 
possible,  the  court  will  intend  no  damages  were  given  for  it. — Anon. 
4  W.  III.   12  Mo.  24. 

If  my  disseisor  cut  down  the  trees,  grass,  or  corn,  growing  upon  my 
land,  and  afterward  I  re-enter,  I  may  have  an  action  of  trespass  against 
him,  for  after  my  regress  the  law  supposes  the  freehold  always  continued 
[*87]  in  me;  but  if  my  disseisor  make  a  *feoflfment  in  fee,  or  a  lease  for 
years,  and  afterwards  I  enter,  I  may  not  have  trespass  against  those  who 
came  in  by  title,  for  those  fictions  of  law  shall  not  have  relation  to  make 
him  who  comes  in  by  title  a  wrong-doer  vi  et  armis. — Lifford's  Ca. 
12Jac.  I.    11  Co.  51. 

So  the  law  is  laid  down  by  Lord  Coke,  but  it  may  admit  of  doubt,  for 
there  are  cases  to  the  contrary,  and  the  reason  of  the  law  seems  to  be 
with  them. — Holcomb  v.  Razdyns,  H.  1587.  Cro.  Eliz.  540.  Mo.  461, 

s.c. 

Trespass  after  Ejectment. — In  trespass  against  the  tenant  in  pos- 
session for  mesne  profits,  either  by  the  lessor  or  the  nominal  plaintiff, 
after  a  recovery  in  ejectment,  the  plaintiff  need  not  prove  a  title ;  but 
it  is  sufficient  to  produce  the  judgment  in  ejectment,  and  the  writ  of 
possession  executed,  and  to  prove  the  value  of  the  profits,  and  there- 
upon he  shall  recover  from  the  time  of  the  demise  laid  in  the  declara- 
tion. 
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tioii. — Astlin  v.  Parkin,  M.  32  Geo.  2.  (per  omnes  Justic.  on  a  case  re- 
served.) 2  Burr.  665.   Barnes,  472,  (4to.  edit.)  (a) 

Where  the  judgment  was  against  the  tenant  in  possession,  and  the  ac- 
tion of  trespass  is  brought  against  him,  it  seems  sufficient  to  produce 
the  judgment  without  proving  the  writ  of  possession  e.vecuted,  because 
by  entering  into  the  rule  to  confess,  the  defendant  is  estopped  both  as  to 
the  lessor  and  lessee,  so  that  either  may  maintain  trespass  without  prov- 
ing an  actual  entry ;  C6j  but  where  the  judgment  was  against  the  casual  / 
ejector,  and  so  no  ixile  entered  into,  the  lessor  shall  not  maintain  trespass  ' 
without  an  actual  entry,  and  therefore  ought  to  prove  the  writ  of  posses- 
sion executed. — Thorp  V.  F/y,  Oct.  Str.  ^.^c^ 

In  case  the  plaintiff  can  prove  his  title  accrued  before  the  time  of  the 
demise,  and  prove  the  defendant  to  have  been  longer  in  possession,  he 
shall  recover  antecedent  profits ;  but  in  such  case  the  defendant  will  be  at 
liberty  to  controvert  the  title,  which  he  cannot  do  in  case  the  plaintiff  do  not 
go  for  more  time  than  is  contained  in  the  demise  ;  because  being  tenant 
in  possession,  he  must  have  been  served  with  the  declaration,  and  there- 
fore the  record  is  against  him  conclusive  evidence  of  the  title ;  but  against 
a  precedent  occupier  the  record  is  no  evidence,  and  therefore  against  such 
a  one  it  is  necessary  for  the  plaintiff  to  prove  his  title,  and  also  to  prove 
an  actual  entry ;  for  trespass  being  a  possessory  action  cannot  be  main- 
tained without  ii.  (Decosta  v.  Jtkins,  per  JEyre,  C.  J.  Hil.  4  Geo.  2.)  (d) 

(a)  In  Goodtitle  v.  Tombs,  ^  Wils.  possession  and  return  of  execution  ; 
121.    IVilmot,  C.  J.  said,  that  in  tres-  but  if  the  plaintiff  had  been  let  into 
pass  for  mesne  profits,  tlie  damages  possession  by  the  defendant,  that  wili 
are  not  confined  to  the  mere  rent  of  supersede    the  necessity  of  proving 
the  {)remises,  but  the  jury  may  give  that  the  writ  of  possession  has  been 
more  if  they  please  ;  and  he  agreed  executed.     Calvart  v.   Horsfall,    4 
with  Gould,  h  in  his  observation  in  Esp.  N.  P.  C.  167. 
S.  C    that  the  plaintiff  in  that  case  (cj  As  also  the  costs  of  the  eject- 
was  not  confined  to  the  mesne  profits  ment  and  the  value  of  the  mesne  pio- 
only,    but   he   may  recover  for   his  fits.  Sclxv.  N.  P.Abr.  673. 
trouble,  c*j~c.     Gotild,  L  s&'id,  he  h-dd  What  the   learned  author  means 
known  four  times   the  value  of  the  by  a  reference   to  Oct.  Sir.   in    this 
mesne  profits  given  by  a  jury  in  this  and  many  other  places,  the  editor  is 
sort  of  action  of  trespass,   and  if  it  at  a  loss  to  conjecture:   Mr.  Seltcyn, 
werenot  so  to  be  sometimes,  complete  in    referring    to   the   above   case   in 
justice  could    not    be   done   to   the  pa,   6"72,    n.  (39)   of  his  N.  P.  Abr. 
party  injured ;  and  the  costs  of  the  only  states,  that  it  was   determined 
ejectment  are  s];enerally  recovered  in  cor.  Blenco-we,   J.     11  W.    III.    MS. 
this  action.    Gulliver y.  Drinkxcater,  Now  it  is  to  be  observed,   tiiat  Sir 
2  T.  R.  '262.  John  Strange  did  not  commence  his 
ChJ  Vide  Biitfo?t  V.  Box,  at  Ox-  reports   till  2  Geo.  I.  from  which  it 
ford,    T.    1742,    and    Northeson    v.  is  to  be  inferred,   that   the  reference 
Bowler,  at  Exeter,  S.  P.     It  may  be  cannot   point  to  the  octavo  edition 
prud(>iit,  however,  says  Mr.  6V/a??^72,  of  »S!'/«7?a-c's  Reports. 
(N.  P.  Abr.  673,  n.)   to  be  prepared  (d)  Vide,  etiam   Denn   v.    White, 
with  an  executed  copy  of  the  writ  of  7  T.  R.  1 1 2. 

But 
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But  it  may  adnilt  of  doubt  what  proof  of  an  actual  entry  is  sufficient : 
it  has  been  said  that  the  plaintiff  will  be  entitled  to  recover  the  mesne  pro- 
fits only  from  the  time  he  can  prove  himself  to  have  been  in  actual  pos- 
88  ]  session  ;  and  therefore  if  a  man  make  his  will  and  *die,  the  devisee  will 
not  be  entitled  to  the  profits  till  he  has  made  an  actual  entry.  {Sluny- 
nought  V.  Cousins,  2  Barnes,  367.)  (a)  Others  have  holden,  that  when 
once  he  has  made  an  actual  entry,  that  would  have  relation  to  the  time 
his  title  accrued,  so  as  entitle  him  to  recover  the  mesne  profits  from  that 
time,  and  they  rely  on  the  case  in  Sid.  239, (b)  which  was  trespass  brought 
for  the  mesne  profits,  devant  le  lease,  and  nothing  said  in  the  case  about 
proving  an  actual  entry  antecedent  to  it :  they  say  too,  that  if  the  law 
were  not  so,  the  courts  would  never  have  suff"ered  plaintiffs  in  ejectments 
to  lay  their  demises  back  in  the  manner  they  now  do,  and  by  that  means 
entitle  themselves  to  recover  profits  which  they  would  not  otherwise  be 
entitled  unto.  (2  J?o/.  ^67-.  tit.  Trespass  joer  Relation,  554.)  How'ever, 
supposing  a  subsequent  entry  has  relation  to  the  time  the  plaintiff's  title 
accrued,  yet  certainly  the  defendant  may  plead  the  statute  of  limitations, 
and  by  that  means  protect  himself  from  all  but  the  last  six  years.  (c)k 


(a)  Where  an  entry  was  necessary 
to  avoid  a  fine,  defendant,  by  proving 
the  fine,  may  prevent  plaintiff  from 
recovering  any  profits  which  accrued 
before  the  entry,  which  in  such  case 
the  plaintiff  should  be  prepared  to 
prove.  Compere  v.  Hicks,  7  '!'•  K« 
727. 

(b)  Collin g-wood  \.Ramsci),  H.  16 
Car.  II. 

(c)  In  cases  where  the  plaintiff 
does  not  enter  into  evidence  of  title, 
the  defendant's  evidence  will,  of 
course,  be  confined  to  the  value  of 
the  profits  and  the  time  of  his  pos- 
session, and  if  the  plaintiff  claim 
profits  for  more  than  six  years,  the 
defendant  must  plead  the  statute  of 
limitations,  to  prevent  his  recover- 
ing any  damages  for  the  profits  taken 
previous  to  that  time.     Feake's  Evid. 

As  to  oilier  pleas,  it  has  been  held, 
that  a  fine,  and  no7i-claim,  or  a  dc' 
scent  cast,  which  takes  away  the  right 
of  entry,  are  good  to  bar  the  plain- 
tiff's right.  Run.  on  Ejects  SlZ!p,  cd. 
U95.  _  .     .-.X,\  •„  ' 

So  is  ancient  demesne  a  good  plea 
in  ejectment  with  leave,  of  the  court, 
and  the  affidavit  to  obtain  such  leave 
must  «hew   the  latjds  of   a   manor 


which  is  ancient  demesne.  Doe  ex 
dem.  llnst  v.  Roe,  2  Burr.  1046.  But 
in  Goodrig/if  v.ShuJTil,  2  P.aym.  1418, 
itr  was  held  that  ancient  demesne 
may  be  pleaded  without  an  afiidavit. 

So  is  accord  and  satisfaction,  for 
it  is  an  action  of  trespass  in  its  na- 
ture-, but  to  make  that  a  good  bar, 
it  is  necessary,  ].  that  the  satisfac- 
tion should  be  full ;  2.  that  the  thing 
given  is  in  itself  necessarily  a  satisfac- 
tion, {Jesop  V.  Peg/iani,  1  Rol.  Abr. 
128,  pi.  10.);  3.  that  it  be  certain; 
4.  that  it  be  executed  before  the 
action  brought.  (Davis  v.  Oakham, 
Rol.  Abr.  128,  pi.  8.);  5.  that  it  be 
not  only  given  but  accepted  as  in 
satisfaction  ;  and,  6.  that  it  move 
from  the  party  making  it,  and  from 
none  other.  Elvndell  v.  Macartney, 
2  Ridgw.  r.  C.  596-  Grymes  v. 
Blqfield,  Cro.  Eliz.  541.  S.  P. 

13ut  banfcritpfcy  cannot  be  pleaded 
in  bar  to  this  action,  it  being  to  re- 
cover uncertain  damages.  Goodtitle 
\. North,  Dougl.  56'2,  (584.)  yet  if 
the  demand  of  the  damages  can  be 
liquidated  and  ascertained,  without 
the  intervention  of  a  jury,  it  is  a 
debt  that  may  be  proved.  Uttcrson 
v.  Vernon,  3  T.  R.  53^. 

But 
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But  anothier  question  might  be  put,  M'hich  would  perhaps  occasion 
more  difficulty,  viz.  Suppose  the  defendant  were  to  plead  the  former 
recovery  in  the  ejectment  in  bar,  how  must  ihe  plaintiff  reply  ?  It  seems 
certain  that  the  plaintiff  may  recover  the  whole  mesne  profits  in  the  eject- 
ment, and  that  is  apparent  from  the  l6&  17  Car.  2.  which  enacts,  that 
in  case  the  judgment  be  affirmed  on  the  writ  of  error,  the  court  may 
award  a  writ  of  enquiry  as  well  of  the  mesne  profits,  as  of  the  damaged 
by  any  waste  committed  after  the  first  judgment.  Perhaps  it  may  be 
answeredj  thht  the  court  will  take  notice  that  the  proceedings  in  eject- 
ment are  merely  fictitious,  and  only  to  enable  the  plaintiff  to  get  posses- 
sion, and  that  it  is  never  usual  to  recover  more  than  small  damages  for 
the  ouster,  without  any  consideration  had  of  the  mesne  profits.  And  it 
is  certain  the  courts  do  frequently  take  that  into  consideration ;  otherwise 
the  lessor  would  not  be  entitled  to  recover  at  all  for  the  time  laid  in  the 
declaration,  since  by  his  own  shewing,  his  lessee  and  not  himself  was 
entitled  to  the  action.  But  if  the  plaintiff  were,  upon  the  judgment  in 
ejectment  being  affirmed  on  error,  to  have  a  writ  of  enquiry,  it  would 
probably  (if  rightly  pleaded)  prevent  his  recovering  any  thing  in  a  subse- 
quent action  of  trespass  :  and  therefore  if  the  demise  were  laid  any  time 
back,  it  would  be  advisable  for  the  plaintiff  in  ejectment  to  take  (as  he 
may)  judgment  for  his  costs  on  the  writ  of  error,  without  having  any 
%vrit  of  enquiry.  {Doe  v.  Roache,  E.  1 1  Geo.  II.  K.  B.)  Note;  in  case 
the  action  be  brought  altera  judgment  *  by  default  against  the  casual  C*89l 
ejector,  it  is  usual  for  the  plaintiff  to  recover  th6  costs  of  tlie  ejectment, 
as  well  as  the  mesne  profits.  {AstUn  v.  Parkin,  M.  1758.  2  Btirr.  665.) 
In  case  the  action  be  brought  by  the  nominal  plaintiff*  in  ejectment,  the 
court  will,  upon  application,  stay  the  suit  till  security  is  given  for  answer- 
ing the  costs.— ^.S.  C.  accord. 

Trespass  quare  clausum  f regit. — If  the  plaintiff  set  out  the  abuttal*  l 
of  his  close,  he  must  on  the  Evidence  prove  every  part  of  his  abutment ;  i 
as  \i  the  abuttal  be  laid  «  parte  austrdii  to  the  mill  o^  /L  he  must  proVtf 
a  mill  there,  and  that  it  was  in  the  tenure  of  A.  but  it  \Vill  be  sufficient 
t{*oug!i  there  be  an  highway  between  them.  So  if  the  abuttal  be  assi<yned 
towards  the  east,  though  it  be  ro;th,  if  it  incline  to  the  east  it  is  suf- 
ficient, (f/oa-e// V.  f^artds,  .'37  KHz.  2  Rol.  Miu  677,  [il.  22.)  If  the  plaintiff 
count  of  a  trespass  in  one  acre  setting  follh  its  abuttals,  and  h6  pr6ve  a 
trespass  in  any  part  of  that  acre  so  abutted,  tiie  jury  may  find  the  de-' 
fendaut  guilty  as  to  that  pmL—JTirikicorlk  v.  Wean,  M.  I  Jac.  I.Yelv. 
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Many  things  may  be  laid  in  aggravation  of  damages,  of  which  alone 
trespass  would  not  lie ;  as  trespass  may  be  brought  for  entering  the  plaiti- 
tiff's  house,  and  beating  his  wife,  child,  or  servant ;  but  in  such  case  the 
plaintiff  cannot  recover  damages  for  losing  the  service  of  his  child  or  ser- 
vant, because  he  may  have  a  proper  action  for  that  purpose,  nor  can  that 
be  given  in  evidence ;  but  the  beating  may  be  given  in  evidence  to  aggra- 
vate the  damages,  (Newman  v.  Smith,  T.  5  Ann.  Salk.  642.  Dix  v. 
Brookes,  T.  3  Geo.  I.  Stra.  61.);  for  now  (though  it  has  been  holden 
otherwise  formerly),  (as  in  1  Sid.  225,  post)  if  the  principal  matter  will  bear 
an  action,  you  may  give  any  thing  in  evidence  in  aggravation  of  damages, 
«.  e.  any  thing  that  will  not  of  itself  bear  an  action  ;  for  if  it  will  it  must 
be  shewn,  as  in  trespass  quare  clausumf regit;  the  plaintiff  would  not  be 
permitted  to  give  evidence  of  the  defendant's  taking  away  a  horse,  S^c. 
( Neztman  v.  Smith,  sup.  and  Dix  v.  Brookes,  sup.)  But  in  trespass 
guare  clausum  et  domum  fregit,  he  may  give  in  evidence  that  the  de- 
fendant came  into  his  house  and  defiled  his  daughter.— (Sjppora  v.  Bassett, 
M.  16  Car.  II.  1  Sid.  225. 

Where  the  action  is  transitory  (as  trespass  for  taking  goods)  the  plain- 
tiff is  foreclosed  to  pretend  a  right  to  the  place,  nor  can  it  be  contested 
upon  the  evidence  who  had  the  right;  therefore  possession  is  justification 
enough  for  the  defendant,  and  it  is  sufficient  for  him  to  plead  that  he  was 
possessed  of  Blackacre,  and  that  he  took  the  goods  damage  feasant  with- 
out shewing  any  title.  But  it  is  otherwise  in  trespass  quare  clausumfre" 
git,  because  there  the  plaintiff  claims  the  close,  and  the  right  may  be 
contested. — Anon.  E.  8  Ann.  2  Salk.  643. 
r  90  1  Trespass  for  taking  and  detaining  his  cattle  at  Teddington ;  the  de- 
fendant justified  taking  them  damage  feasant  at  Kingston,  and  that  he 
carried  them  to  Teddington  and  impounded  them  there.  It  was  objected 
on  demurrer  that  the  justification  was  local,  and  therefore  the  defendant 
ought  to  have  traversed  the  place  in  the  declaration ;  sed  non  allocatur, 
for  when  the  defendant  says  he  carried  them  to  Teddington,  and  im- 
pounded them  there,  they  agree  in  the  place ;  for  if  the  defendant  had 
not  a  right  to  take  them,  he  was  a  trespasser  at  Teddington,-— Riley  v. 
Parkhursf,  T.  22  Geo.  2.  1  Wils.  219. 
,'  In  trespass  quare  clausum  fregit,  the  defendant  may  upon  not  guilty 

give  in  evidence  that  he  had  a  lease  for  years  (but  not  that  he  had  a  lease 
at  will,  for  that  is  like  a  licence  which  may  be  countermanded  at  plea- 
sure), or  that  his  servant  put  the  cattle  there  without  his  assent,  (2  Rol. 
^/>r.  676, 677.  pi.  15.22.  Bro,  General  Issue,  Q2.)\  but  he  cannot  give  ia 
evidence  a  right  of  common,  or  to  a  way,  or  any  other  easement ;  nor  can 
the  defendant  give  in  evidence  that  the  plaintiff  ought  to  repair  his  fences, 

for 
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for  want  whereof  the  cattle  escaped,  (Kent  v.  TVright,  1  Raym.  732* 
Co.  Lit.  283.) ;  nor  that  he  entered  to  take  his  emblements  or  cattle,  {Kni~ 
vett's  Ca.  E.  38  Eliz.  5  Co.  85.)  nor  that  he  entered  in  aid  of  an  officer 
for  execution  of  process,  or  in  fresh  pursuit  of  a  felon,  or  to  remove  a 
nuisance,  nor  that  it  was  the  freehold  of  A.  and  that  he  entered  by  his 
command  or  licence,  for  these  are  all  matters  of  justification  only.— 
Bro.  General  Issue^  81. 

(Note;)  every  man  of  common  right  may  justify  the  going  of  his  ser- 
vant or  horses  upon  the  banks  of  navigable  rivers,  for  towing  barges,  S^c^ 
and  if  the  water  impair  the  banks,  they  shall  have  reasonable  way  in  the 

nearest  part  of  the  next  field. — Young  v. ,  10  W.  III.  1  Raym. 

725.   See  Ball  v.  Herbert,  H.  29  Geo.  III.  3  T.  R,  253,  contra. 

Miscellaneous  Defences. — Upon  not  guilty  in  trespass  the  defendant 
.  gave  in  evidence,  articles  by  which  Sir  Robert  Hatton  (under  whom  the 
plaintiff  claimed  as  heir)  sold  the  defendant  300  of  the  best  trees  in  sucli 
a  woodj  to  be  taken  between  siich  a  time  and  such  a  time.  Sir  Robert 
died,  and  the  defendant  within  the  time  took  the  trees  ;  upon  which  the 
plaintiff  proved  Sir  Robert  was  only  tenant  in  tail,  but  this  was  a  volun- 
tary settlement  of  his  own ;  and  the  judge  held  clearly  that  this  sale, 
being  proved  to  be  for  a  valuable  consideration,  bound  the  heir  in  tail^ 
being  within  the  27  Eliz.  c.  4.  and  besides  the  settlement  was  with  a 
power  of  revocation  j  and  the  plaintiff  was  nonsuited. — Hatton  v.  Nea/> 
j)er  J  ones,  C.  J.  1683. 

The  defendant  cannot  give  in  evidence,  that  the  goods  were  seized  as 
a  heriot,  or  that  they  were  distrained  damage  feasant,  S)X.  {Co.  Lit.  283.) 
But  in  trespass  for  taking  goods  from  the  plaintiff's  wife,  *  he  may  give  [  *91  } 
in  evidence  that  they  were  taken  after  a  decree  for  alimony  (for  that  is 
a  separate  maintenance,  and  not  in  the  power  of  the  husband.)  (P/ocy- 
denw  Plouden,  E.15  Car.  I.  Mar.  11,  pi.  31.)  But  he  cannot  give 
in  evidence,  that  the  plaintiff  had  no  property,  for  possession  is  sufficient 
to  maintain  trespass.  {Haywood \.  Davies,  M.  1  Ann.  Salk.  4;)  So  he 
may  give  in  evidence,  or  plead  that  he  is  tenant  in  common  wilh  the 
plaintiff:  but  if  he  would  take  advantage  of  a  stranger  being  so,  he 
must  plead  it  in  abatement,  for  that  will  not  prove  him  not  guilty. — ■ 
Ante,  pa.  34. 

So  if  there  be  two  defendants,  they  may  plead  a  tenancy  in  common 
in  one  of  them  with  the  plaintiff. — Haywood  v.  Davies,  sup. 

If  trespass  be  brought  by  an  executor  against  an  executor  de  son  tortj 
he  may  give  in  evidence  payment  of  debts  to  the  value  in  mitigation  of 
damages  ;  but  yet  there  shall  be  a  verdict  against  him,  for  lie  is  never- 
theless a  trespasser. — Anon.  H.  1 700.  12  Mod.  441. 

m2  .    If  ' 
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\        If  trespElss  be  brought  against  a  sheriff,  who  has  levied  goods  by  virtiTe 

j   of  Siji.  fa.  against  the  plaintiff,  he  need  not  shew  the  judgment.     But  if 

i    the  goods  were  the  goods  of  J.  S.  and  the  plaintiff  claim  them  by  a  prior 

I    execution  (or  sale)  that  Was  fraudulent,  the  sheriff  must  shfew  a  copy  of 

!    the  judgment. — Lake  v.  Bellers,  H.  l69B.   1  Raym.  7^3.  (a) 

f         Note ;  A  Ji.  fa.  is  dc  bonis  et  catallis  debitoris,  and  therefore  the 

debtor's  goods  only  can  be  taken  in  execution:  but  ihekvifa.  is  dd 

exitibus  terra,  and  therefore  the  cattle  of  a  stranger  levant  and  couchant 

may  be  taken,  for  they  are  issues  ;  but  the  cattle  of  another  tenant  in 

common  cannot,  for  he  has  done  nothing  but  what  lie  might  do ;  but 

then  his   title  must   be  found   by  the  inquisition,  for  otherwise  he   is 

bound  till  he  avoid  it  by  a  monstrous  de  droit.     {Britton-f.  Cole,  H. 

9  W.  III.  Salk.  39o.)     The/,  fa.  iirst  delivered  to  the  sheriff  ought 

to  be  first  executed ;  biit  if  he  execute  the  second  first,  ihe  execution 

is  good,  and  the  party  can  only  have  his  remedy  against  the  sheriff*. 

Note ;  At  common  law  the  goods  were  bound  from  the  teste  of  the  writ, 

but  by  29  Car.  they  are  bound  only  from  the  delivery  of  the  writ  to  th© 

sheriff.— Gor^rare  v.  Smith,  H.  2  W.  &  M.  Salk.  220. 

Per  Hardwicke,  C.  Neither  before  the  statutes  of  frauds  iior  siiK-tp 
\      is  the  property  of  the  goods  altered,  but  continues  in  the  defendant,  till 
]      execution  executed.     The  meaning  of  the  words,  "  That  che  goods  shall 
i      be  bound  from  the  delivery  of  the  writ  to  the  sheriff,"  is,  that  after  the 
I       writ  is  so  delivered,  if  the  defendant  make  an  assignment  of  his  gm)d>»^ 
unless  in  market  overt,  the  sheriff  may  take  them  in  execution. — Lou  thai 
V.  Tomkins,  2  Eq.  Ca.  Abr.  381. 
[  92  ]  Note;  By  21  Jac.  I.  the  defendant  may  to  a  trespass  quare  clansurri 

fregit,  plead  a  disclaimer,  and  that  the  trespass  was  by  negligence  or  in- 
voluntary, and  tender  of  suflicient  amends  before  the  action  brought  j 
whereupon,  or  upon  some  of  ihem,  the  plaintiff  shall  be  enforced  to 
join  issue. 

Nezo  Assignment. — If  in  trespass  quare  chiusum  fregit  a  man  declare 
generally  in  such  a  vill,  the  defendant  may  plead  liherum  tenementumf 
and  if  the  plaintiff  traverse  it,  it  is  at  his  peril ;  for  the  defendant,  if  he 
have  any  part  of  the  laud  in  the  whole  town,  shall  justify  it  there ;  and 
therefore  the  better  way  is  for  the  plaintiff  to  make  a  new  assignment. 

(a)  Trespass  for  breaking  and  en-  bailiff,  pcrcuTi  Prima  facie  the  war- 

tering  plainliti 's  house,  and  seizing  rant  made  the  defendants  trespassers, 

his  goods,  pica,   Not  Guilty,  and  a  and  it  was  their  business  to  prove  the. 

justification  under  tx  Ji.  fa.  against  writ  as  a  part  of  their  justification, 

the  gouds  of  one  iv.    The  only  evi-  Grei/  y.  Middlesex  She rijfs,  1  Camp, 

deuce  to  connect  the  defendants  with  3SJ, 


the  trespass  was  their  warrant  to  the 
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{Lambert  v.  Strother,  M.  14  Geo.  II.  C.  B.)  Yet  qiKcre,  how  can  he  make 
a  new  assignment  unless  the  defendant  in  his  plea  give  a  name  certain  to 
die  lonis  in  quo?  (a)  And  therefore  in  Jnon.  Dy.  i23.  it  is  said  that  if 
the  defendant  say,  that  ihe  locus  in  quo  is  six  acres  in  D.  which  are  his 
freehold,  and  tlie  plaintiff  say  they  are  his  freehold,  and  in  truth  the 
plaintiff  and  defendant  have  both  six  acres  there,  the  defendant  cannot 
give  in  evidence,  that  he  did  the  trespass  in  his  own  soil,  unless  he  give 
a  name  certain  to  the  si.\  acres,  for  otherwise  (says  the  book)  the  plaintiff 
cannot  make  a  new  assignment.  And  it  is  certain  that  where  the  action  is 
transitory  (as  for  taking  the  plaintiff 's  goods)  the  defendant,  if  he  would 
plead  the  locus  in  quo  to  be  his  freehold,  ^nd  that  he  took  the  goods 
damage  feasant,  he  must  ascertain  the  place  at  his  peril ;  because  by  his 
plea  he  has  made  that  local  which  was  at  large  before;  {Ehcis  v.  Lomb, 
ij.'2  Ann.  6  Mod.  1 17.)  for  the  taking  the  goods  is  the  gist  of  the  ac- 
tion, and  therefore  the  plaintiff  may  prove  it  at  a  different  place  than  that 
Jaid  in  the  declaratio»i.— 1  Lit.  148.  (b) 

In  trespass  the  defendant  justified  in  a  place  called  ^L  as  his  freehold; 
the  plaintiff  by  way  of  new  assignment  said  that  the  place  in  which,  S^c. 
is  called  B.  It  is  no  plea  to  say  that  A.  and  B.  are  the  same  place  ;  for 
by  the  new  assignment  the  bar  is  at  ah  end. — 2!7  Hen.  VIII.  7.  (c) 
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(a)  jJntil  di  fcudant  gives  a  name 
In  the  place  ivhere  the  trespass  was 
done,  tht-re  is  no  necessity  for  the 
plaintitf  to  allcdge  a  new  assignment, 
inasmuch  as  the  ilofciidant  halh  not 
varied  from  the  meaning  of  the 
pjaintiff,  if  he  give  not  a  name  cer- 
tain to  the  Six  Acres,  as  to  say, 
"  tiuit  the  place,  SfC.  is  Six  Acres  in 
p.  called  Grceumcad"  &.c. 

(b)  \'ide  Digby  v.  Fitxharbert, 
Hob.  104.'  Et  vide  Stevens  v.  Whist- 
hr,  1!  Kast,  61,  which  was  a  ease 
of  trespass  fot  V)re<iking  and  enter- 
ing plaintiff's  close,  called  Shep- 
Jicrd's  Lane..  The  evidence  was,  that 
Shephtid's  Lane  was  a  parish  high- 
way, and  that  plaintiff  had  lands  on 
one  side  only,  and  objected  that  this 
could  only  entitle  him  to  the  soil  and 
treehold  of  half  the  lane  opposite 
liis  own  inclosurcs,  and  would  not 
justify  his  declaring  for  the  lane  ge- 
nerally. It  was  proved  that  defend- 
ant had  depastured  <  his  cattle  all 
along  the  lane,  and  they  had  broken 
into  an  inclosure  of  the  plaintiff. 
And;)er  cur.  the  plaintiff  had  an  ex- 


clusive right  to  part  of  Shepherd's 
Lane.  If  defendant  meant  to  drive 
plaintiff  to  confine  the  trespass  com- 
plained of  upon  the  declaration  to 
that  part  of  the  lane  which  was  his, 
he  should  have  pleaded  soil  and  free- 
hold in  answer,  which  would  have 
obliged  plaintiff"  to  new  assign. 

(c)  'I'he  general  use  of  adding  the 
second  count  is  this,  the  first  charges 
an  injury  done  to  the  land,  and  tak- 
ing the  goods  there,  that  is  in  its  na- 
ture local,  and  must  be  the  founda- 
tion laid.  Thus,  the  reason,  and. 
aimpst  the  only  reason  for  adding 
the  second  count  is  in  order  to  avoid 
the  locality,  as  it  is  for  taking  goods 
generally,  and  that  is  of  a  transitory- 
kind,  and  may  be  supported,  tiiough 
the  taking  be  found  to  be  elsewhere 
there  taimot  be  a  new  assignment 
but  where  there  is  a  special  plea,  and 
if  the  case  be  such  that  on  a  special 
plea,  the  plaintiff  may  be  driven  to 
k  new  assignment,  he  may  give  the 
matter  in  evidence  under  the  second 
count  on  not  guilty  pleaded.  Smith 
v.  Milks^  1  T.  li.  479. 

If 
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'  If  the  plaintiff  make  anew  assignment,  and  the  general  issue  be  joined 
thereon,  the  plaintiff  cannot  prove  the  defendant  guilty  at  the  place  men- 

\  tioned  in  the  bar ;  for  when  the  plaintiff  ma^es  a  new  assignment,  h» 
waives  that  whereto  the  defendant  pleaded  in  bar ;  so  as  in  truth  if  it  be 
the  same  place,  he  can  never  take  advantage  thereof,  and  therefore  if  it 

,    be  the  same,  yet  the  defendant  ought  not  to  rejoin  that  it  is  so,  but  plead 

;    not  guilty,  and  take  advantage  of  it  at  the  trial.— JVeesfow  v.  Crouch, 
M.  1597.  Cro.  Eliz.  492.  (a) 
[  93  ]  Traverse. — As  trespass  is  a  possessory  action,  it  is  enough  for  the  plain- 

tiff in  his  replication  to  traverse  the  title  set  out  by  the  defendant,  without 
setting  up  a  title  in  himself;  for  the  possession  admitted  in  the  plea  in  giving 
colour  is  sufficient,  unless  the  defendant  can  make  out  a  title  in  himself. 
(Gary  v.  Holt,  M.  19  Geo.  II.  11  East,  70  (n.)  reported  in  Stra.  1238.) 
But  if  in  trespass  for  taking  a  gelding,  (or  other  chattel)  the  defendant 
plead  that  the  place  where,  4rc.  is  100  acres,  and  that  J.  S.  is  seised  thereof 
in  fee,  and  that  he  as  his  servant  and  by  his  express  orders  took  the  geld- 
ing (or  other  chattel)  damage  feasant,  the  plaintiff  cannot  reply  de  injuria 
sua  propria  absque  tali  causa,  for  that  would  put  in  issue  three  or  four 
things ;  but  he  must  traverse  one  thing  in  particular. — Cockerel  v, 
Armstrongs  E.  11  Geo.  II.  C.  B.  Willes,  99.  (h) 

Trespass 


(a)  Trespass  for  breaking  and  en- 
tering plaintiff's  house,  staying  there- 
in three  weeks,  and  seizing  and  carry- 
ing away  his  goods,  plea  Not  Guilty. 
As  to    breaking    and    entering    the 
house,  and  staying  therein  twenty- 
four  hours,  part  of  the  said  time  in 
the  said  declaration  mentioned,  and 
as  to  seizing,  SfC.  defendant  pleaded 
a  justification  under  a  writ  of  Ji.fa. 
Replication  to  the  last  plea,  admit- 
ting the  writ  de  injuria  sua  propria 
absque,   Sj-c.  defendants   proved  their 
justification,   but    it  appeared    that 
their  officers  bad  staid  in  the  plain- 
tiff's    house     beyond     twenty-four 
hours.     Held,  that  the  last  plea  ap- 
plied to  the  whole  declaration,  and 
if  the  plaintiff  meant  to  have  relied 
npon  the  excess  of  hours,  he  ought 
to  have  said  so  by  a  new  assignment. 
As  the  pleadings  then  stood,  the  re- 
sidue of  the  cause  mentioned  in  the 
plea  was  alone  put  in  issue,  and  the 
length   of  time,   during   which    the 
officers  remained  in  the  house  was 


rendered  immaterial.  Smithv. Sheriffs 
of  Middlesex,  Q  Camp.  175. 

The  object  of  a  new  assignment  is 
to  give  the  go-by  to  all  the  defendant 
had  pleaded,  by  saying  that  the  tres- 
pass stated  and  justified  by  the  de- 
fendant was  not  that  which  the 
plaintiff"  complained  of  in  his  decla- 
ration, but  other  or  different.  CheaS' 
ley  v.  Barries,  10  East,  80. 

(bj  In  trespass  the  declaration 
stated,  1st,  that  defendant  on  1st 
September,  and  on  divers  other  days, 
SfC.  broke  and  entered,  ^c. at  Combe. 
Second  count,  breaking  and  entering 
another  close  at  Combe;  plea,  1st 
general  issue.  2d,  As  to  the  break- 
ing, (§'0.  at. the  said  several  days  and 
times  when,  SfC.  in  the  first  count, 
and  as  to  the  trespass  in  the  last 
count,  averment  of  identity  of  the 
closes  of  the  times,  dc.  in  both  the 
counts ;  and  plea  that  at  the  said  se- 
veral days,  <5c.  when,  4"C.  he  com- 
mitted the  said  several  trespasses, 
Sj-c.  by  leave   ^nd  licence    of  the 

plaintiff. 
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Trespass  by  the  lord  of  a  manor  for  spoiling  his  peat,  and  digging 
holes :  the  defendant  pleaded  a  right  of  common,  and  because  the  peats, 
4c.  injured  his  right  of  common  he  removed  them ;  to  which  the  plaintiff 
replied  de  injuria  sua  propria  absque  tali  causa ;  the  plaintiff  cannot  on 
this  issue  give  in  evidence  that  there  was  a  sutficiency  of  common  left. — 
D'AyroUes  v.  Howard,  E.  1763.  3  Burr.  1385.  Etvide  Goe\.  Cothcr, 
1  Sid.  106.  S.  P. 

The  defendant  pleaded  a  right  of  common  for  his  cattle  levant  and 
couchant,  and  to  another  count  a  licence  to  cut  down  a  tree  to  make  a 
gate,  and  that  he  had  applied  it  for  that  purpose.  The  plaintiff  re- 
plied as  to  the  first  that  they  were  not  his  own  commonable  cattle  levant 
and  couchant,  and  as  to  the  second,  protestando  that  the  tree  was  not  ap- 
plied, traversed  the  licence  and  concluded  to  the  country.  The  de- 
fendant demurred  specially  to  the  first  replication,  because  it  was  mul- 
tifarious, ^nd  as  to  the  other  because  it  concluded  to  the  country  when 
it  should  have  been  with  an  averment.  But  the  court  held  the  first 
traverse  good,  for  the  rule  is  not  that  you  must  join  issue  on  a  single 
fact,  but  on  a  single  point,  which  need  not  consist  only  of  one  fact.— 
A  custom  from  the  nature  of  it  must  have  several :  in  this  case  the  le- 
vancy  and  couchancy  of  his  own  commonable  cattle  make  up  this  one 
point  of  right  to  the  common.  As  to  the  second  they  held  that  by  the 
denial  of  the  licence,  and  admitting  all  the  rest  of  the  fact,  the  plaintiff 
put  the  substantial  thing  in  issue,  therefore  ought  to  conclude  to  the 

country Rayley  v.  Robinson,  M.  30  Geo.  2. 

If  the  defendant  plead  that  it  is  his  freehold ;  the  plaintiff  may  reply 
three  ways,  1.  That  it  is  his  freehold,  and  then  he  must  always  traverse 
the  defendant's  plea,  except  in  one  case,  *  and  that  is  where  he  makes  a    L    9^1 
new  assignment.     2.  Or  he  may  derive  a  title  under  the  defendant,  and  | 

plaintiff.  Replication  that  defend-  injuries  of  which  the  plaintiff'  coin- 
ant  of  his  own  wrong,  and  without  plained,  and  is  able  to  prove  within 
the  cause  by  him  alledgcd,  ^c.  com-  the  terms  of  his  declaration.  The 
mitted,  SjC.  Per  EUenborough,  C.  J.  cause  put  in  issue  by  the  replication 
The  "  cause"  in  this  case  means,  is,  that  the  defendant  had  not  a  li- 
"  the  matter  of  excuse  alledged."  cence  as  extensive  as  the  trespass 
The  defendant  says,  that  at  the  said  complained  of,  and  a  new  assign- 
several  days  when,  SfC.  he  had  the  ment  could  have  done  no  more, 
licence  of  the  plaintiff,  meaning  a  Barnes  \. Hunt,  II  V.af,t,  4-51.  Note, 
licence  as  large  as  the  declaration,  the  evidence  was  of  trespass  com- 
and  to  commit  as  many  trespasses  as  mitted  on  1st,  2d,  and  subsequent 
the  plaintiff*  has  assigned,  and  is  able  days  of  September.  And  of  licence 
to  prove.  The  replication  denies  the  by  plaintiff  to  defendant  on  the 
defendant's  justification  to  the  extent  2d  for  that  and  other  subsequent 
pleaded  by  him ;  it  denies  that  he  times, 
had  licence  to  commit  the  several 

then 
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then  he  must  not  deny  its  being  the  defendant's  freehold,  3.  He  may  set 
«p  a  title  not  inconsistent  m  ilh  the  defendant's ;  and  then  he  may  either 
traverse  the  defendant's  title,  or  not,  as  he  pleases. — I^ambert  v. 
Strother,  M.  14  Geo.  II.  C.  B.  Willes,  222.  ((t\ 

If  the  declaration  be  for  taking  away  a  stack  of  rye,  the  jury  may  find 
the  defendant  guilty  as  to  five  quarters  parcel  thereof,  and  not  giiilly  as  to 
the  residue.  (2  Rol.  Ahr.  684,  pi.  6.)  So  if  the  declaration  be  for 
cutting  and  taking  away  trees,  the  defendant  may  be  found  guilty  of  the 
taking,  though  not  of  the  cutting.  {Plaxfer  v.  Warn,  M.  162(3.  Cro. 
Car.  54.  Rodney  v.  Strode,  M.  3  Jac.  II.  Carth.  20.)  So  if  there  be 
two  defendants,  the  jury  may  find  them  severally  guilty  as  to  part,  ami  se- 
verally not  guilty  as  to  the  residue,  and  assess  damages  severally;  but  if 
the  jury  were  to  find  them  guilty  de  puemissis,  and  then  sever  the  da- 
mages, it  would  be  ill,  for  by  finding  them  guilty  de  pramissis,  they 
find  them  equally  guilty,  and  then  they  cannot  sever  the  damages,  which 
is  to  find  one  more  guilty  than  the  other,  (b) 

Trespass  against  two  for  taking  goods ;  the  one  pleaded  npt  guilty, 
and  verdict  against  him  ;  the  other  pleaded  the  plaintift'  had  given  him  the 
goods,  and  verdict  for  him;  and  it  was  holden  that  the  plaintiti  should 

not  have  judgment  against  the  other,  it  being  one  action,  and  the  court 

apprized  that  the  title  was  against  the  plaintiff. — Ti/Iij  v.  JVoodi/,  7  Ed. 

IV.  31.  cited  in  Porier  v.  Harris,  E.  14  Car.  II.    liob.  54.    1  Lev.  63 

S.  C. (c) 

Trespass  against  three  for  taking  the  plaintiff's  goods,  and  for  false 

imprisonment ;  judgment  by  default  against  one  ;  not  guilty  pleaded  by 

(a)  To  trespass   qu.  claits. /regit,  the  soil    and  freehold   to  the  person 
defendant  pleaded  that  t!ie  place  in  demising    to   plaiiuiff.     Chambers  v. 
which,    SfC.  was  ihe   soil  and    free-  Donaldson,  1 1  f,ast,  65. 
hold  of  E.  B.  by  whose   command  CbJ   In  trespass   against  several, 
defendant    broke    and   entered,   Syc.  if  any  suHer  judgment   by   default, 
plaintitf  replied  that  the  said  place  the  plaintitf  need  only  give  evidence 
was   the   soil,  SfC.  of  E.  B.  but  that  to  atVect  the  rest,  and  it  is  matter 
rr^,  Z>.  demised  to  plaintiff,  by  virtue  for    the    jury  whether    tiic    trespass 
of  which  plaintiff  entered,  and  was  proved  be  the  same  as  tiuit  confessed, 
possessed,  and  defendant  as  servant  Harris  v.  Butterley,  Cow  p.  4S3. 
of  [r.  (?.  entered,  and    by  his   com-  C<-)  The  goods  must  be  parucu- 
mand  committed    the  trespass  com-  larly  specified,  for  the  dcfendaiit  can- 
plained  of,  and   traversed   the  com-  not    justify    the    taking    of    divers 
mand  of  E.  B.  deMuirier,  bi  cause  the  goods.    Bertie  v,.  Pickering,  4  Burr, 
demand  was  traversed.   And  because  2435.  Seil  .-nciis  in  tiovcr.  Vidcetiam 
the  title  of  E.  B.  was  admitted,  and  JFj/at  v.  Ejfingion,    1   Stra.  037,  but 
a   demise   by  JF.  6".  slated,    ami   no  more  fully  in  2  llaym.  1410. 
title    to   demise    deduced    to  IV.  G.  In  trcsyass  there  can  be  no  acces- 
And  upon  argument  it  was  held,  that  sary,  therefore  every  party  concerned 
the  plaintiff  might  in  such  an  action  is  liable  to  an  action.     Rc.x  v.  Jack' 
traverse  the   command  without   de-  son,  1  Lev.  124.  ViXO,  Trespass,  113. 
iriviflg  title  from  the  person  who  has 

another ; 
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another;  and  a  deraiurer  to  the  declaration  by  the  third.  At  the  trial 
of  the  <yeneral  issue,  there  was  likewise  a  writ  to  assess  damages  on  tho 
judgment  by  default,  and  contingent  damages  on  the  demurrer.  The 
jury  gave  a  verdict  for  the  defendant  on  not  guilty,  and  c£lOO  on  the 
writ  of  enquiry  as  to  one  of  the  defendants,  and  I5.  as  to  the  other. 
And  Lee,  C.  J.  was  of  opinion,  that  the  jury  might  separate  the  da- 
mages, the  defendants  not  having  pleaded  jointly. — Chapman  v.  House, 
T.  13  Geo.  III.   2  Stra.  1 140. 

Costs. — But  where  the  plaintiff  declared  against  two  for  a  joint 
trespass,  and  the  jury  found  them  guilty  in  manner  and  form  as  the 
plaintiff  complained  against  them,  and  assessed  damages  against  //. 
40*.  and  40s.  costs,  and  against /f^.  Is.  and  Is.  costs,  and  judgment 
was  entered  against  Hill  for  of  4  damages,  assessed  by  the  jury,  and 
£'-lS  costs  de  incremento,  in  the  whole  .£27,  and  against  Winsey  for  Is. 
damages,  and  Is.  *  costs;  on  error  behig  brought  for  this  cause,  the  [  *95  J 
court  reversed  the  judgment,  saying,  that  as  there  was  a  joint  trespass 
laid  and  found,  the  damages  could  not  be  severed. — Hill  et  Winseif  v. 
Goodchild,  B.  R.  T.  11  Geo.  III.  0  Burr.  2790.(0; 


(a)  Trespass  for  the  entry  of  dis- 
eased cattle,  j.'cr  quod  plaiiuili's  cattle 
were  infected:  Not  Guilty  pleaded: 
verdict  for  plaintiff,  damage  IQs.  On 
motion  to  allow  plaintiff  full  costs, 
it  was  III! edged,  he  ought  not  to  be 
punished  for  joining  this  cause  of 
action,  with  trespass,  to  avoid  vexa- 
tion. Defendant  insisted,  that  mat- 
ter, alleged  merely  in  aggravation, 
cannot  intitle  plaintiff  to  full  costs. 
But  Urrdt,  C.  J.  and  Poxois  and  For- 
tescue,.].  were  for  full  costs,  beceuse 
the  consequential  damage  is  a  mat- 
ter for  which  the  plaintiff  might 
have  had  a  distinct  satisfaction; 
and  they  likened  it  to  the  case  of 
battery,  per  quod  comortixim  of  the 
wife,  or  servitium  of  the  servant 
amisit,  which,  for  that  reason,  are 
not  within  the  statute,  (Vide  Browne 
V.  Gibbons,  Salk.  206*.  Baichdor  v. 
Biggs,Z\\\h.  319.  2  Bla.854..)  The 
true  distinction  is,  where  the  matter, 
alleged  byway  of  aggravation,  wiU 


entitle  the  party  to  a  distinct  satis- 
faction. Asportation  of  trees  may 
be  a  ground  for  trover,  but  yet  may 
be  laid  as  an  aggravation  in  tres- 
pass, and  the  plaintiff  shall  have 
full  costs.  If  a  man  enters,  and 
chaces,  and  kills  my  cattle,  that  is 
a  distinct  wrong,  but  yet  may  be 
joined  as  matter  of  aggravation. 
(Vide  Thompson  y.  Berry,  Stra,  531.) 
Suppose  I  have  two  closes  at  a  great 
distance,  and  the  same  water-course 
running  through  both,  I  may  allege 
the  entry  into  one,  per  quod  the 
water  was  prevented  from  coming 
to  the  other,  and  there  shall  be  full 
costs:  Eyre,  J,  bald  contra,  because 
this  recovery  would  not  be  plead- 
able to  a  special  action  on  the  case, 
for  the  special  injury,  qtiod  cestui 
negareruht,  adjudged  to  ihe  plaintifi" 
his  full  costs.  Anderson  v.  Buckton, 
1  Stra.  192.  Vide  Say.  L.  of  Cosfs, 
c.  4.  3  Com,  Dig.  tit.  Costs,  (A.  o.) 
23.5. 


CHAPTER 
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CHAPTER  II. 

OF    EJECTMENT. 

THE  second  sort  of  action  which  may  be  brought  for  an  injury  af- 
fecting the  real  property  of  the  party  is  an  Ejectment,  by  which  a  term 
for  years  is  to  be  recovered ;  and  as  this  is  almost  the  single  action  now 
in  use  for  the  recovery  of  estates,  (the  person  who  claims  the  right 
bringing  an  ejectment  in  the  name  of  a  fictitious  lessee)  it  will  be  ne- 
cessary to  treat  pretty  largely  upon  this  head. 

The  plaintiff  who  claims  a  title  feigns  a  lease,  and  in  the  name  of  the 
fictitious  lessee  delivers  a  declaration  against  the  casual  ejector  (who  is 
also  some  feigned  person)  to  the  tenant  in  possession ;  upon  this  de- 
claration there  is  indorsed  a  notice  to  the  tenant  in  possession  in  the 
name  of  the  casual  ejector,  signifying,  that  unless  he  appear  and  defend 
his  title,  he  shall  let  judgment  pass  by  default.  This  service  may  be 
on  the  tenant  himself  in  any  place  off  the  premises,  but  if  it  be  on  the 
wife  or  servant,  it  must  be  on  the  premises ;  {Savage  v.  Dent,  H.  10 
Geo.  II.  K.  B.  2  Stra.  1064.)  and  if  it  be  on  the  servant,  there  must 
be  some  acknowledgment  by  the  tenant  of  having  received  it.  {Anoti. 
M.  10  W.  III.  Salk.  255.)  By  11  Geo.  2.  c.  19,  the  tenant  must  give 
notice  to  his  landlord,  of  any  declaration  in  ejectment,  under  the  pe- 
nalty of  three  years'  rent,  (a)  and  the  landlord  may,  by  leave  of  the 
court,  make  himself  defendant  with  the  tenant  in  possession,  in  case  he 
appear;  and  in  case  such  tenant  refuse  to  appear,  judgment  shall  be 
signed  against  the  casual  ejector ;  but  upon  the  landlord's  entering  into 
the  like  rule  to  confess,  as  the  tenant  ought  to  have  done,  the  court  shall 
order  a  stay  of  execution  upon  such  judgment  till  further  order,  (b) 

(a)  But  a  tenant  to  a  mortgagor,  made,  and  notice  in  writing  given 
who  omits  to  give  notice  of  an  eject-  for  delivering  possession,  shall,  for 
nient,  brought  by  the  mortgagee,  to  the  time  they  shall  so  hold  over, 
enforce  an  attornment,  is  not  within  pay  at  the  rate  of  double  the  yearly 
this  statute.     Buckley  v.  Buckley ^   1  •value. 

T.  Rep.  647.  The  statute  4  Geo.  II.  c.  28.  s.  1, 

(b)  By  11  Geo.  II.  c.  19*  s.  18,  requires  the  landlord's  notice  to  be 
if  a.  tenant  give  notice  that  he  means  in  writing;  but  the  1  iGto,  II.  c.  19. 
to  quit,  and  does  not  quit,  the  pe-  *. /^,  does  not  say,  that  the  tenant's 
nalty  is  double  rent.  notice  must  be  in  writing,  and  there- 

And  by  4  Geo.  II.  c.  28.  s.  1,  fore,  under  this  last  act,  verbal  no- 
tenants   for  lives  or  years  wilfully      tice  may  be  given.     Timmins  y .  RoxU' 


holding  over,  after  the  determination     linson,  3  Burr.  l603. 
of   their  term,   and  after  demand 


in 


ClIAP.  II.]  EJECTMENT. 

In  cases  of  a  vacant  possession,  no  person  claiming  title  will  be  let  in 
to  defend,  but  he  tliat  can  first  seal  a  lease  upon  the  premises  must 
obtain  possession. — Jones  ex  dem.  Woodward  v.  Williams,  T.  13  Geo.  2. 
1  Barnes,  122.  (a) 

A  mortgagee  need  not  give  notice  to  a  tenant  to  quit  before  bringing 
his  ejectment,  if  he  mean  only  to  get  into  the  receipt  of  the  rents  and 
profits  of  the  estate,  though  the  mortgage  be  made  subsequent  to  the 
tenant's  lease.  But  in  such  case  he  shall  not  be  suffered  to  turn  the 
tenant  out  of  possession  by  the  execution.  In  the  present  case  the 
lease  was  only  from  year  to  year,  and,  with  respect  to  the  last  year, 
might  be  considered  as  a  lease  subsequent  to  the  mortgage :  but  the 
court  held  it  would  have  been  the  same,  if  the.  lease  were  for  a  long 
term. — White  ex  dem.  Whatley  v.  HazvUns,  M.  14  Geo.  III.  1  Dougl, 
23.  (n.  7.)  (h)  . 

If  a  tenant  hold  from  year  to  year,  the  landlord  cannot  maintain  an  \ 
ejectment  wkhout  giving  six  months'  (c)  previous  notice,  unless   the 

tenant   , 
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(a)  In  B.  R.  an  affidavit  must  be 
made  of  the  sealing  of  the  lease, 
ouster  of  the  plaintiff,  <^c.  and  then 
on  motion  the  court  will  allow  judg- 
ment to  be  entered  against  defend- 
ant, unless  he  appears  and  pleads. 
But  in  C.  B.  no  affidavit  or  motion 
is  necessary,  for  plaintiff  gives  a 
rule  to  plead  on  the  first  day  of 
term,  and  if  defendant  does  not  ac- 
cordingly appear,  and  plead,  judg- 
ment may  be  signed.    2  Sell.  Prac.  3. 

(b)  Vide  ctiam  Doe,  d.  Da  Costa 
v.  Wharton,  ST.  Rep.  2.  A  mort- 
gagee may  recover  in  ejectment 
against  a  tenant  claiming  under  a 
lease  made  by  mortgagor,  Avithout 
privity  of  mortgagee  subsequent  to 
the  mortgage,  without  giving  notice 
to  quit.  Keeck  v.  Hall,  Dougl.  21. 
But  if  the  tenancy  be  from  ye-ir  to 
year,  and  the  landlord  mortgages 
during  the  year,  the  tenant  is  en- 
titled to  six  month's  notice  to  quit. 
Birch  v.  Wright,  1  T.  Rep.  378. 
380. 

No  ejectment,  however,  shall  be 
brought  against  a  tenant  who  has 
been  encouraged  by  the  mortgagee 
to  lay  out  money  on  the  premises. 
Weakly ^  Lessee  of  Yea,  v.  Bucknell, 


Cowp.  473,  cited  in  Keeck  v.  Hall, 
sup. 

Jn  Thunder  v.  Belcher,  3  East, 
451,  Ellenborough,  C.  J.  held,  that 
a  mortgagor  in  possession,  being 
only  a  tenant  at  sufferance,  is  not 
entitled  to  notice  to  quit,  and  one 
tenant  at  sufferance  cannot  make 
another;  the  mortgagor's  lessee,  af- 
ter the  mortgage,  therefore  cannot 
be  said  to  have  any  possession  under 
the  mortgagee,  and  consequently  he 
cannot  claim  any  notice  to  quit. 

CcJ  It  must  be  half  a  years  no- 
tice, and  not  six  months.  Right  ex 
dem.  Flower  v.  Derby,  I  T.  Rep. 
163.  Per  Buller,3.  citing  Fear  Boo/:, 
13  Hen.  VIII.  15  (b).  But  notice 
is  not  necessary  on  either  side,  whe« 
the* -  the  tenant  holds  for  a  certain 
term.  Messenger  v.  Arinstrong,  \ 
T.  Rep.  52.  Nor  need  any  notice 
be  given  to  a  tenant  who  has  at- 
torned to  a  stranger,  or  otherwise 
disavowed  his  landlord.  Parker  ex 
dem.  Walker  v.  Constable,  3  VVils.  25. 
Doe,  d.  Forster  v.  Williams,  Cowp. 
622.  Doe,  d.  Shore  v.  Porter,  3 
T.  Rep.  13.  R.  V.  Stone,  6  '1'.  Rep. 
298.  Doc,  d.  Williams  v.  Pasquali, 
Peake  N.  P.  Ca.  19^,  in  which  case 

Kenyan, 


t'i/- 
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I  tenant  have  attorned  to  some  other  person,  or  done  some  other  act  dis- 
1  claiming  to  hold  as  tenant  to  the  landlord  ;  and  in  tiiat  case  no  notice  is 
/     Recessary. — Throgmorton  v.  IVhelpdah,  J3,  K.  llil.  9  Geo.  III.  (a) 

If 


Kent/on,  C.  J.  said,  that  if  a  Icnant 
put  his  landlord  at  defiance,  he  may 
consider  hini  either  as  his  tenant  or 
a  trcspassor^  in  which  case  no  pre- 
vious notice  is  rvccessary  ;  but  if  the 
tenant  docs  not  dispute  his  land- 
lord's title,  he  is  entitled  to  notice. 
So  where  a  tenant  holds  under  a 
void  lease,  no  notice  is  necessary. 
2  Esp.  N.  P.  Dig.  464.  Unless  the 
landlord,  by  accepting  rent,  admits 
the  tenancy  to  be  legal.  Doc,  d. 
Martin  v.  fVatfs,  7  T.  Rep.  83.  So 
notice  to  quit  was  held  unnecessary, 
■where  B.  held  under  an  executory 
agreement  with  ^-Z.  for  a  lease  dur- 
ing their  joint  lives.  Doe,  d.  Brum- 
Jeld  V.  Swit/i,   6  East,  530. 

But  notice  is  necessary  in  all 
cases  where  the  duration  of  the 
tenant's  term  and  interest  is  not 
fixed  and  limited  by  previous  agree- 
ment, as  if  he  hold  from  year  to 
year,  as  long  as  he  and  tiie  landlord 
can  agree,  or  where  its  duration 
must  remain  uncertain  from  the  na- 
ture of  things,  as  if  he  be  tenant 
during  the  life  of  another,  or  the 
like,  in  neither  of  which  cases  can 
the  landlord  recover  or  the  tenant 
relinquish  his  possession  without 
previous  notice.  Maddon,  d.  Baker 
V.  IVhite,  2  T.  Rep.  15.9.  And  if 
the  tenant  die,  his  executor,  c^c. 
shall  have  the  like  notice.  Doe,i\. 
Porter  v.  Shore,  and  Parker,  d.  U'al- 
ier  ▼.  Conslable,  sup.     Vide   etiam 

Sykcs,  d.  Murgatroyd  v.  , 

cited  1  T.  Rep.  l6l.     Den,  d.  Jack- 
lin  V.  Cartxcright,  4  East,  31. 

(aj  As  to  what  shall  be  deemed 
a  sufficient  notice  to  quit,  it  was 
held  by  Heath,  J.  at  Gloucester,  T. 
1800,  that  upon  a  taking  from  Old 
Michaelmas  to  Old  Michaelmas,  u 
notice  to  quit  at  Michaelmas  was 
suiticient,  Woodf.  Landlord  and  Te- 
tiojtf,  '2'2-i:  (2d  ed.)  So  a  notice,  de- 
livircd  at  Michaelmas,  1790",  to  quit 


"  at  Ladi/  Day,  which  will  he  in  the 
year  17.M5,"was  held  good,  for  the 
intention  is  clear,  and  the  words, 
"  in  the  year  17.95,"  may  be  re- 
jected. Doe  ex  deni.  Bedford  D. 
V.  Kightley,  J  T.  Rep.  6"3.  So  a 
notice  to  quit  at  the  expiration  of 
the  current  year  of  the  tenancy, 
wliich  shall  expire  next  after  the 
end  of  one  half  year  from  the  date 
of  the  notice,  is  sullicicnt,  thou"U 
no  particular  day  is  mentioned. 
Doe  ex  dem.  Philips  y.  Butler,  2 
Esp.  N.  1'.  Ca.  58y.  _  It  is  neces, 
sary,  however,  that  the'notice  should 
be  to.  quit  at  the  end  of  the  current 
yca^  of  the  tenancy;  for  if  a  notice 
to  quit  at  Midsumvicr  be  given  to  a 
tenant  holding  from  Michaelmas,  i^ 
will  be  insufficient;  Oakapple  ex 
dem.  Green  v.  Copous,  4  T.  R.  36 1 ; 
but  a  notice  to  quit  at  a  particular 
day  is  prima  facie  evidence  of  ^ 
holding  from  that  day,  unless  the 
contrary  is  shewn.  Doe  ex  dem. 
Puddicombe  v.  Harris,  I  T.  Kep. 
1{»1.  (n.)  And  where  a  notice,  i|iav- 
ing  been  delivered  on  '2^Jt\\  September, 
to  quit  on  25th  March  or  8th  Apriil, 
next,  defendant  objected  to  it,  be- 
cause it  did  not  express,  with  sufh- 
cient  certainty,  the  end  of  the  t«- 
nancy,  and  the  time  when  he  was 
to  quit,  and  that  it  was  at  all  events 
incumljent  on  the  lessor  of  the  plain- 
titr  to  shew  tl)at  the  defendant's 
tenancy  coninunced  cither  on  the 
25th  March  or  the  8th  April,  Lord 
KenyoH  ruled  the  notice  sufficient, 
and  that  the  onus  of  proving  the 
commonccment  of  his  demise  lay  on 
the  defendant.  Doc  ex  dem.  Ma- 
the-wson  y.  Wrightman,  4  Esp.  N.  P, 
Ca.  5.  In  which  case  the  demise 
was  laid  on  a  day  subsequent  to 
the  8th  April.  It  may  be  proper 
in  this  place  to  observe,  that  where 
the  tenant,  being  applied  to  by  his 
landlord,  respecting  the  comnience- 

nicnt 


Chap.  11.]  ejectment. 

If  A.  be  seized  in  fiJC)  and  a  stranger  enters  by  virtue  of  a  lease  for 
years  which  is  void,  and  pays  rent  to  A.  A.  can  never  proceed  against 
him  as  a  disseisor ;  for  the  acceptance  of  rent  is  a  full  allowance  of  the 
lease  he  claims,  and  consequently  the  entry  by  virtue  of  it  is  made  right- 
ful.— Barham  v.  Hat/mmtf  Dy.  173.  in  marg.  Molyneaux's  Ca.  E. 
6Jac.  1.   lRolAhr.6dl.(a) 

Tenant  for  life  by  lease  and  release  made  a  lease  for  life,  tenant  in 
tail  when  he  came  into  possession  accepted  rent,  yet  this  is  no  coniirma- 


9^h 


nient  of  his  holding,  told  hinij  that 
it  began  on  a  certain  day,  and  the 
landlord  gave  him  notice  to  quit, 
agreeable  to  that  informatian  the 
tenant  will  be  precluded  from  set- 
ting up,  that  his  tenancy  began  on 
a  diftercnt  day,  even  though  he  can 
prove,  that  the  information  he  gave 
proceeded  from  a  mistake,  and  not 
from  an  inteiitiou  to  deceive.  Doe  c\ 
dem.  Ej/re  v.  Lambly,  2  Esp.  N.  P. 
Ca.  635.  As  to  the  notice  to  quit, 
it  should  be  expressed  in  clear  and 
definite  terms,  so  as  to  avoid  any 
objection  at  the  trial  of  the  eject- 
ment, for  it  has  been  held.,  that 
where  an  irregular  notice  is  given, 
it  is  not  incumbent  oil  the  party 
5ei"ved  to  object  to  it  at  the  time  of 
*iervice>  for  he  may  do  it  at  the 
trial.  It  is  not  utccbsary  that  the 
notice  should  be  directed  to  defend- 
ant, if  in  terms  it  shews  the  defeml- 
knt  is  tenant  to  the  plaintiff,  and  if 
it  is  proved  to  have  been  served  on 
defendant  at  the  proper  time.  Dot 
ex  dera.  Mathewsoii  v.  WrightmaHj 
sup. 

To  avoid  the  cflbct  of  this  notice, 
defendant  will  sometimes  shew  a 
•waiver  of  it  by  the  lessor  of  the 
plaintiff,  as  where  he  had  received. 
i*ent  after  the  time  of  quitting  men- 
tioned in  the  notice,  {Goodright,  d. 
Charter  v.Cordwent,  6  T.  llep.  219,) 
or  distrained,  {Zouch  et  Ward  v.  Wd- 
liffgale,  1  li.  Bla.  311,)  or  brought 
covenant  for  it,  {Crompto7i  v.  Min- 
shall.  Run.  on  Ejectment,  SO,)  or 
done  some  other  act  whereby  he 
has  acknowledged  the  defendant  to 
be  his  tenant  after  that  time;  but 
the  payment  of    rent   due    before, 


though  made  after  the  time  of  quit- 
ting, docs  not  avoid  the  notice;  nor 
will  a  landlord,  who  has  given  one 
notice,  and  brought  an  ejectment  on 
it,  lose  the  benefit  of  it  by  giving 
another,  to  quit  at  a  subsequent 
day,  under  an  idea  that  he  shoukl 
not  be  able  to  prove  the  first.  Doe, 
d.  WiUiams  v,  Humphreys,  2  East, 
237. 

CaJ  The  mere  acceptance  of  rent 
for  occupation,  subsequent  to  the 
time  appointed  for  quitting  by  the 
notice  given,  is  not  of  itself  a  waiver 
of  sucli  notice,  but  matter  of  evi- 
dence, to  be  left  to  the  jury  «n  the 
question  of  intention.  Doe,  d.  Chcy- 
ney  v.  Button,  Cowp.  243.  So  an 
action  for  use  and  occupation,  sub- 
sequent to  the  time  appointed  by 
such  notice,  and  an  ejectment  to- 
gether, and  the  former  is  no  bar  to 
the  latter,  ibid.  246;  but  a  distresi 
taken  for  rent,  accrued  after  the 
time  appointed  by  such  notice,  is  a 
waiver  of  the  notice.  Zouch,  d.  lizard 
v.  IVll/i/igale,  1  H.  Bla.  311.  And 
it  seems,  the  acceptance  of  single 
rent  is  a  waiver  of  the  landlord's 
right  to  double,  under  stat.  4 Geo.  II. 
c.  28.  And  Asian,  J.  said,  that  where 
an  ejectment  has- been  brought  under 
sect.  2.  of  this  statute  for  the  for- 
feiture of  a  lease,  there  being  half 
a  year's  rent  in  arroar,  aiid  no  sul- 
ficient  distress,  there  acceptance  of 
rent  afterwards  by  the  landlord, 
had,  he  believed,  been  held  a  waiver. 
of  tlie  forfeiture,  which,  might  well 
be,  for  it  is  a  penalty,  and  by  ac- 
cepting the  rciit,  the  party  waived 
the  penalty. 


tion. 
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tion,  but  the  lease  is  absolutely  void  on  the  death  of  tenant  for  life. — 
James  ex  dem.  Aubrey  v.  Jenkins^  C.  B.  T.  30  &  3 1  Geo.  II. 

In  ejectment  by  a  landlord  against  his  tenant,  on  a  proviso  for  re-entty 
for  a  forfeiture,  the  whole  court  held  that  the  lessor  bringing  covenant 
for  half  a  year's  rent  subsequent  to  the  time  of  the  demise  laid  in  the 
declaration  in  ejectment,  was  a  waiver  of  the  right  of  entry  for  the  for- 
feiture, and  an  acknowledgment  that  the  covenant  then  subsisted.  The 
law  will  always  lean  against  forfeitures,  as  courts  of  equity  relieve 
against  them.— jRoe  ex  dem.  Crompton  v.  Mimhall,  B.  R.  East.  33 
Geo.  II.  Selw.  N.  P.  635. 

By  4  Geo.  II.  c.  28,  where  the  landlord  or  lessor  has  right  to  re-enter 
for  non-payment  of  rent,  and  no  sufficient  distress  is  to  be  found  on  the 
premises,  he  may,  without  any  formal  demand  or  re-entry,  serve  a  de- 
claration in  ejectment,  fa^  or  in  case  the  same  cannot  be  legally  served, 
or  no  tenant  be  in  actual  possession  of  the  premises,  then  affix  the 
same  upon  the  door  of  any  demised  messuage ;  or  in  case  there  be  no 
messuage,  then  upon  some  notorious  place  of  the  lands,  (b) 

A  very 


Ca)  As  to  the  service  of  the  de- 
claration, it  need  not,  in  general,  be 
on  the  premises,  for  if  the  tenant,  or 
his  wife,  be  personally  served,  it  is 
sufficient.  Rim.  on  Ejectment,  155. 
(ed.  1795.)  But  Selwyn,  (N.  P.  Ab. 
641,)  says,  that  service  on  the  wife 
must  be  on  the  premises,  or  at  the 
dwelling-house  of  her  husband.  Vide 
Doc,  d.  Moreland  v. Bayliss,  6  T.  Rep. 
765  ;  and  Doe,  d.  Baddam  v.  Roe,  2 
Bos.  &  Pull.  55.  S.  P.  In  Jones,  d. 
Qriffiths  \. Marsh,  4  T.  Rep.  465,  it 
was  said.  Per  Kenyan,  C.  J.  that  ser- 
vice of  the  declaration  on  the  wife, 
at  her  husband's  dwelling-house,  is 
good,  if  it  appears  that  she  is  living 
with  him.  And  in  Jenny,  d.  Preston 
T.  Cutts,  1  Bos.  &  Pull.  N.  R.  308, 
the  court  held  service  on  the  wife  of 
the  tenant  good,  she  living  with  her 
husband,  and  having  admitted  that 
her  husband  had  received  the  de- 
claration. But  in  Goodtitle,  d.  Read 
V.  Badlitle,  1  Bos.  &  Pull.  384,  the 
court  refused  to  admit  the  mere 
acknowledgment  of  the  wife,  that, 
she  had  received  the  declaration  to 
bind  the  husband.  Yet  in  Smith,  d. 
Stourton  v.  Hurst^   I  H.  Bla,  644^ 


service  on  the  daughter  before  the 
essoin  day  (the  tenant  and  his  wife 
being  absent)  was  held  good,  on  the 
acknowledgment  of  the  wife,  though 
it  did  not  appear  that  her  daughter 
had  given  her  the  declaration  before 
the  essoin  day.  So  service  on  the 
tenant's  child,  niece,  or  servant,  on 
the  premises,  will  be  good,  if  it  be 
afterwards  acknowledged  by  the 
tenant  himself,  Goodrighf,  d.  IFad- 
di/igton  V.  Thrvstout,  2  Bla.  800. 
Anon.  Salk.  255.  Goodtitle^  d.  Read 
v.Badtitle,  sup.  Vide  ctiam  Savage 
v.  Dent,  sup.  p.  95  a. 

(b)  So  if  the  tenant  abscond, 
leaving  some  person  in  the  house, 
service  on  that  person  will  be 
deemed  good,  on  affidavit  of  the 
circumstances.  Sprightlcy,  d.  Col- 
lins v.  Dunch,  2  Burr.  111();  on  the 
authority  of  which  case,  it  was 
moved  in  Goodright,  d.  Method  v. 
Noright,  1  Bla.  290,  that  service 
at  the  tenant's  house  on  \  3th  May 
preceding,  might  be  deemed  good,  it 
having  been  formerly  usual  to  grant 
such  rules,  with  respect  only  to  fu- 
ture service,  and  not  with  any  re- 
trospcQtf  but  that  in  the  case  relied 

upon, 
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A  very  little  matter  is  sufficient  to  keep  the  possession,  therefore  where 
the  defendant  had  left  some  beer  in  his  cellar,  the  landlord  proceeding 
as  on  a  vacant  possession,  the  judgment  and  execution  were  set  aside 
with  costs. — Savage  v.  Dentf  H.  10  Geo.  II.  Stra.  1064,  more  fully 
stated. 

By  the  same  act,  where  an  ejectment  is  brought  against  a  tenant  for 
non-payment  of  rent,  the  tenant  may  at  any  time  before  the  trial  pay 
into  court  the  rent  arrear  and  the  costs,  and  thereupon  the  proceedings 
shall  be  stayed. — N.  B.  The  courts  had  done  tliis  antecedent  to  this  act. 
Downes  V.  Turner,  M.  8  W.  III.  2  Salk.  597. 

In  ejectment  by  a  landlord,  the  tenant  moved  to  stay  proceedings  upon 
payment  of  rent  arrear  and  costs.  On  a  rule  to  shew  cause  it  was  in- 
sisted for  the  plaintiff,  that  the  case  was  not  within  the  act,  for  that  it 
was  not  an  ejectment  founded  singly  on  the  act,  but  that  it  was  brought 
likewise  on  a  clause  of  re-entry  in  the  lease  for  not  repairing,  and  the 
lease  was  produced  in  court ;  however,  the  rule  was  made  absolute,  with 
liberty  for  the  plaintiff  to  proceed  upon  any  other  title.— Pwre  ex  dem. 
JVithers  et  aV  v.  Sturdy,  H.  1752. 

The  person  who  swears  to  the  service  must  swear  positively  that  such 
a  one  is  tenant  in  possession,  and  that  he  read  the  indorsement  to  him, 
and  acquainted  him  with  the  contents  thereof:  and  upon  this  affidavit 
tlie  plaintiff  moves  for  judgment  against  the  casual  ejector,  which  is 
granted  unless  the  tenant  enter  into  the  common  rule  of  confessing  lease, 
entry  and  ouster  (a) 

If  there  be  several  persons  who  claim  title,  the  rule  may  be  drawn 
generally,  or  particularly :  generally,  as  that  J.  S.  who  claims  title  to 
tlie  premises  in  question  in  his  possession  should  be  admitted  defendant 
for  such  messuages  ;  and  this  puts  a  necessity  on  the  plaintiff  to  distin- 
guish by  proof  what  tenements  are  in  each  tenant's  possession,  other- 
wise he  can  have  no  verdict.  But  if  the  rule  be  drawn  specially,  that 
supersedes  the  necessity  of  proof  that  the  lands  are  in  his  possession. 


upon,  t|jig  rule  was  first  altered  in  ceive    any  papers.     So   where   the 

B,  R.  though  it  had  before  been  the  tenant  in  possession  was  personated 

course  in  C.  B.  and  a  rule  to  shew  by  another,  who  accepted  the  ser- 

cause  was  granted  in  this  case,  and  vice   in   the  tenant's  name,    it  was 

that  service  at  the  house  might  be  held,   that  service  on  such  person 

good.    ]^t    vide   Gulliver    v.   Wag-  was  good.   Fenn,  d.  Tijrrdl  v.  Denn, 

staffe,   1  Bla.  317.     So  in  Douglas  2  Burr.  1181. 

V. ,   Stra.  575,   service  at  (a)  But  in  the  case  of  a  vacant 

defendant's    house   was    held    good,  possession    no   affidavit  of  service  is 

on  affidavit,   that   the   servants  re-  necessary,  Lill,  Prac.  Reg.  459, 
fusied  to  call  their  master,  or  re- 

If 
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tf  the  plaintiff  after  issue,  and  before  the  trial,  enter  into  part,  the 
defendant  may,  at  the  assizes,  plead  this  as  a  plea  puis  darrein  con- 
tinuance in  bar  to  the  plaintiff's  action,  but  it  is  at  the  discretion  of 
the  justices,  whether  they  will  receive  it ;  but  if  they  do,  it  stops  the 
trial,  and  the  plaintiff  is  not  to  reply  to  it  at  the  assizes,  but  the  judge 
is  to  return  it. as  parcel  of  the  record  of  Nisi  Prius. — Moore  v.  Haw- 
kins, M.  8Jac.  1.  Yelv.  180.  Cro.  Car.  26l.Ca; 
r  Q8  ]  The  plaintiff  has  a  right  to  proceed  both  for  the  possession  and  the 
trespass,  and  therefore  the  death  of  the  lessor  (though  only  tenant  for 
life)  is  no  abatement ;  but  if  the  plaintiff  in  such  case  insist  to  go  on, 
the  court  will  oblige  him  to  give  security  for  payment  of  the  costs  in  case 
judgment  go  against  him. — Thrustout  ex  dem.  Turner  v.  Grey,  M* 
10  Geo.  II.  2Stra.  1056. 

If  on  the  trial  the  defendant  will  not  appear,  and  confess  lease,  entry, 
and  ouster,  (b)  the  course  is  to  call  the  defendant  to  confess,  &)C.  and 


(a)  Scd  vide  Taris  v.  Salkeld, 
2  Wils,  137. 139,  Wtlmot,  C.J.  held, 
that  he  was  bound  to  receive  this 
plea  if  vftfifiod  by  affidavit,  and 
Lord  Kenyan  confirmed  the  same 
doctrine  in  Lovell  v.  Eastaff,  3T.  R. 
557. 

(b)  In  Doe  ox  dem.  Fisher  v. 
Prosser,  Cowp.  217>  Lord  Mansfuid 
said,  actual  ouster  does  not  mean 
an  act  accompanied  by  actual  force. 
A  wan  may  come  in  by  a  rightful 
possession,  and  yet  hold  over  ad- 
xerscl^  without  a  title.  If  he  docs, 
such  holding  over,  under  circum- 
stances, will  be  equivalent  to  an 
actual  ouster.  If  tenant  fxir  aiiter 
vie  hold  over  for  twenty  years  after 
the  deuth  of  cestui  que  vie,  such  hold- 
ing over  will  in  ejectment  be  a  com- 
plete bar  to  the  remainder-man  or 
reversioner,  because  it  ^vas  adverse 
to  his  title.  So,  in  case  of  tenants 
in  common,  the  posscsbion  of  one 
tenant  in  common,  eo  nomine  as  te- 
nant in  common,  can  never  bar  his 
companion,  brcau''e  such  possession 
is  not  adverse  to  the  right  of  his 
corr.panion,  but  in  support  of  their 
common  title,  and  by  paying  him 
his  share  he  acknowledges  him  as 
his  co-tenant ;  nor  indeed  is  a  refusal 
to  fffi/,  of  itself  sulhcienf,  without 
denying  his  title.  But  if  upon  de- 
mand by  the  co-tenant  of  his  moiety, 


the  other  denies  to  paj/^  and  denies 
his  title,  saying  he  claims  the  whole, 
and  will  not  pay,  and  continue  in 
possession,  such  possession  is  ad- 
verse, and  ouster  enough. 

Receipt  of  rents  and  profits  for 
forty  years,  without' account,  is  evi- 
dence of  ouster.  Ibid. 

In  Peaceable  ex  dem.  Hornblower 
V.  Read,  1  East,  56S,  oj-i,  Kent/on, 
C.  J.  observed,  that  he  had  no  hesi- 
tation in  saying  where  the  line  of 
adverse  possession  begins  and  where 
it  ends.  Prima  facie  the  possession 
of  one  tenant  in  common  is  that  of 
another,  but  it  must  be  shewn  that 
one  of  them  has  been  in  possession, 
and  received  the  rents  to  his  own 
sole'use,  without  accounting  to  the 
other,  and  yet  the  other  has  ac- 
quiesced in  this  for  such  a  length  of 
time  as  may  induce  a  jury,  under 
all  the  circumstances,  to  presume  an 
actual  ouster  of  his  companion,  and 
there  the  presumption  ends.  Ouster 
may  be  inferred  from  circumstances, 
v\hich  circumstances  are  matter  of 
evidence  to  be  left  to  a  jury.  In 
Doc  v.  Prosser,  sup.  there  was  an 
undisturbed  and  exclusive  possession 
for  forty  years,  by  one  tenant  in  com- 
mon, which  the  court  properly  held^ 
to  be  sufficient  evidence  of  an 
ouster  to  leave  to  the  jury, 

then 
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then  to  call  the  plaintiff  and  nonsuit  him,  and  pray  to. have  it  indorsed 
on  the  postea  that  the  nonsuit  was  for  want  of  confessing,  S^c.  and  then 
upon  the  return  of  the  jaos^ed  judgment  will  be  given  against  the  casual 
ejector*    ^ 

If  thei^be  several  defendants,  and  some  of  them  do  not  appear  and 
confess,  according  to  the  old  method  a  verdict  was  to  be  taken  ft^r 
them,  and  the  postea  was  indorsed  that  the  verdict  was  for  them  becausjb 
they  did  not  confess.  But,  it  is  said,  in  Greeves  v.  Rolls,  Salk.  45orthat 
by  a  rule  made  4  j4nn.  B.  R.  the  plaintiff  shall  go  on  against  those  who 
will  confess,  and  shall  be  nonsuited  as  to  those  who  will  not;  but  the 
cause  of  the  nonsuit  shall  be  expressed  on  the  record,  and  upon  the  return 
of  the  postea,  the  court  being  informed  what  lands  were  in  the  posses- 
sion of  those  defendants,  judgment  shall  be  entered  against  the  casual 
ejector  as  to  them. — Claxmore  v.  Searle,  13  W.  III.    1  Raym.  729- 

N.  B.  i  can  find  no  such  rule  in  the  printed  book :  and  in  Ellis  v. 
Knowles,  E.  7  Geo.  II.  in  C.  B.  1  Barnes  118,  upon  the  precedent  of 
Claxmore  v.  Searle,  sup.  judgment  was  given  on  motion  against  the 
casual  ejector,  as  to  such  of  the  defendants  as  were  acquitted  at  the 
trial  for  not  <»*rnfessing,  as  appeared  by  an  indorsement  on  the  postea ; 
and  this  seems  the  right  way. 

If  there  be  several  tenants  in  possession,  the  plaintiff  must  deliver 
a  declaration  to  each  of  them,  (a) 

Where  the  house  is  empty  it  is  necessary  to  seal  a  lease  on  the  land, 
and  give  rules  to  plead,  and  when  they  are  out,  upon  affidavit  of  the 
whole  matter,  the  court  grants  judgment. — ride  ante,  p.  95  b.  n.  (a) 

Where  a  corporation  aggregate  is  lessor  of  the  plaintiff,  they  must 
give  a  letter  of  attorney  to  some  person  to  enter  and  seal  a  lease  upon 
Uie  land,  and  therefore  the  plaintiff  ought  in  such  case  to  declare  upon 
a  demise  by  deed,  (for  they  cannot  enter  and  demise  upon  the  land  as 
natural  persons  can)  though  this  will  be  aided  after  verdict.— Pa^ncA' 
y.  Balls,  M.  8W.11I.  Carth.  S90.  C^; 

If  a  material  witness  for  the  defendant  be  also  made  a  defendant, 
the  right  way  is  for  him  to  let  judgment  go  by  default;  but  *  if  he   [*99] 
plead,  and  by  that  mean  admit  himself  tenant  in  possession,  the  court 
will  not  afterwards  upon  motion  strike  out  his  name.     But  in  such  case 
if  he  consent  to  let  a  verdict  be  given  against  him  for  as  much  as  he 


(a)   Vide   Goodt'itle  v.    Meymot,  ther   this   is  now   necessary,   at  all 

Stra.  12il.     Smith  v.  Jones,  8  Mod.  events  it  is  cured  by  a  verdict.   Part- 

119.   Roe  y.  Doe,  e\  dem.  Stevenson,  ridge  v.  Ball,   I  Rayna.  136.    Ano7i. 

2  Barnes,  186\  (4to  ed.)  12  Mod.  113. 


(ij  It  is  doubtful  however  whe- 
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is  proved  to  be  in  possession  of,  I  see  no  reason  why  he  should  not  be 
a  witness  for  another  defendant.-^ Donwer  v.  Fortescue,  M.  9  Geo.  11. 
Willes  343  (n). 

If  an  ejectment  be  brought  for  a  church,  the  curate  may  move  for  a 
special  rule  to  defend  only  quoad  a  special  right  of  entry  to  perform 
divine  service.  So  it  is  said  in  Hillingszaorth  "v.  Brewster,  H.  1 1  W.  III. 
Salk.  Q.50.  But  in  Martin  v.  Davis,  M.  5  Geo.  II.  Stra.  914,  the  court 
denied  to  let  the  parson  of  Hampstead  chapel  defend  only  for  a  right  to 
enter  and  perform  divine  service,  saying  the  case  in  Salk.  has  been  often 
denied. 

An  ejectment  lies  for  part  of  a  highway,  and  though  It  be  built  upon, 
it  shall  be  demanded  as  land.— ^  Goodtitle,  d.  Chester  v.  Alker,  B.R.  Hil. 
30  Geo.  II.  Burr.  133. 

Aw  ejectment  will  lie  for  nothing  of  wluch  the  sheriff  cannot  deliver 
execution :  therefore  it  will  not  lie  for  a  rent,  common,  or  other,  thing 
lying  in  grant,  qua  neque  tangi  nee  videri  posswit;  but  it  will  lie  for 
common  appendant  or  appurtenant,  for  the  sheriff  by  giving  possession 
of  the  land  gives  possession  of  the  common;  {Newman  v.  Holdfast,  M. 
3  Geo.  II.  Stra.  54.)  (a)  so  it  will  likewise  lie  for  tithe  by  the  32  Hen.  8. 
c.  7.  where  they  are  appropriated ;  but  in  such  case  the  demise  must  be 


(a)  It  would  be  almost  useless  to 
state  for  what  an  ejectment  will  or 
■will  not  lie,  but  when  the  courts  of 
law  found  it  expedient  in  this  action 
to  give  the  writ  of  habere  facias  pos- 
sessionem, in  order  that  the  plaintiff 
might  recover  the  possession  itself, 
it  became  necessary  to  confine  it  to 
such  things  as  the  sheriff  might  have 
recourse  toafter  judgment,  and  it  is 
said  to  be  the  design  of  the  law  to 
have  the  thing  demanded  so  particu- 
larly specified,  that  the  sheriff  may 
know  (in  case  the  plaintiff  should 
recover)  what  to  join  the  possession 
of,  for  the  judgment  is  with  a  view 
to  execution,  and  it  would  be  in 
vain  if  cxccutioji  could  not  be  had 
of  the  thing  specifically  demanded. 
Bindo,ier\.SinflcrCo7nbe,  Hayra.  1470, 
and  yet  it  is  now  the  practice  for 
the  sheriff  to  deliver  the  possession 
according  to  the  direction  of  the 
plaintiff  who  acts  therein  at  his  peril, 
but  in  ejectment  the  judges  do  not 
confine  themselves  to  those  rules 
which  govern  the pracipe  quod reddat. 


for  they  allow  some  things  to  be  re- 
covered which  cannot  be  demanded 
in  the  praecipe,  for  since  the  establish- 
ment of  that  real  action  many  things 
have  been  added  and  improved  which 
have  acquired  new  appellations,  now 
perfectly  understood,  though  not 
to  be  found  in  the  old  law  books, 
and  as  men  began  to  form  their 
contracts  by  such  new  appellations, 
it  was  but  reasonable  that  the  remedy 
should  follow  the  nature  of  the  con- 
tract. Vide  Cottingham  v.  King,  1 
Burr.  629.  Conner  y.  West,  5  Burr. 
52673,  whilst  ejectments  indeed  were 
compared  to  real  actions,  and  argu- 
ments where  drawn  by  analogy  from 
thera,  they  must  of  course  have 
been  fettered,  and  this  was  very  much 
the  case  till  after  the  reign  of  king 
James  I.  but  of  later  times  an  eject- 
ment has  been  considered  with  more 
latitude  and  greater  liberality  as  a 
fictitious  action  to  try  titles  with, 
more  ease  and  dispatch,  and  with 
less  expencc  to  the  parties,  Cotting- 
ham V.  Kingf  sup. 

«et 
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set  forth  to  be  by  deed,  though  after  a  verdict  this  would  be  aided;  It 
must  likewise  shew  the  nature  of  the  thhe.-^Linsei/v.  Clerk,  M.  8  W.  III. 
Carth.  390.  Wirral  v.  Harper,  T.  12  Jac.  I.  1 1  Co.  28.  Partridge  v. 
Ba/l,  IT.  8  &  9  W.  III.    1  Raym.  136. 

Whatever  creates  a  discontinuance  is  d  bar  to  an  ejectment;  as  if  te- 
nant in  tail  make  a  feoffment,  or  levy  a  fine  to  another  in  fee,  tlie  issue 
cannot  bring  ejecthient  as  he  may  if  his  ancestor  alien  by  lease  and  re- 
lease without  warranty.  (Co.  Litt.  337-)     If  tenant  in  tail,  remainder  to 
J3.  in  tail,  bargain  and   sell  to  C.  and  his  heirs,  and  afterwards  levy  a 
fine  with  proclamations  to  C.  and  his  heirs,  who   enfeoffs  D.  tenant  in 
tail  dying  without  issue,  the  remainder-man  may  bring  ejectment,  for 
the  fine  levied  to  the  bargainee  makes  no  discontinuance  of  the  remain- 
der, no  estate  of  freehold  passing  by  it;  {Seymour s  Case,  10  Jac  I.   10 
Co.  95.)  but  if  it  had  been  levied  before  the  bargain  and  sale  inrolled, 
or  if  the  bargain  and  sale  had  been  expressly  made  to  declare  the  use  of 
the  fine,  so  that  both  must  have  been  considered  as  one  conveyance,  it 
hid  been  otherwise  ;  {Oclyern  v.  Whitehead,  T.  31  Geo.  II.  K.  B.)  and 
the  feoffment  of  the  conusee  is  no  discontinuance  of  the  remainder,  for 
none  can  discontinue  the  remainder  or  reversion,  but  he  only  to  whom 
the  land  is  intailed,  and  none  can  discontinue  an  estate  tail,  unless  he 
discontinue  the  reversion  of  him  who  has  the  reversion,  or  remaii.der  if 
any  hath  the  remainder,  *^c.  {Co.  Litt.  335.)     Therefore  if  a  donee  j[*100  J 
in  tail,  reversion  in  the  donor,  infeoff  the  donor,  it  is  no  discontinuance. 
So  if  before  34  Heti.  8.  c.  20,  the  reversion  were  in  the  king,  tiie  te- 
nant in  tail  could  not  discontinue  the  estate  tail,  though  he  might  have 
barred  it  by  a  common  recovery.  (Co.  Litt.  331.)     And  note,  that  it  is 
a  maxim,  that  a  grant  by  deed  of  such  things  as  lie  in  grant  Works  no 
discontinuance. — So  a  fine  sur  grant  and  render,  or  sur  conusance  de 
droit  tantum. — It  is  likewise  a  maxim,  that  none  can  make  a  discon- 
tinuance but  he  who  is  seized  of  the  estate  tail  in  possession ;  and  there- 
fore if  tenant  for  life  and  he  in  remainder  in  tail  make  a  feoffment  by- 
deed,  it  is  no  discontinuance.  {Co.  Litt.  333.  1  RoLJbr.631.  (B)  1. 
Peck  V.  Channel,   E.  1^02.  Cro.  Eliz.  828.    Cromwell's  Case,  43  Eiiz. 
1  Co.  76.)      So  likewise  if  they  levy  a  fine.  {Co.  Litt.  302.  Ibid.  326.) 
If  tenant  in  tail  make  a  lease  for  the  life  of  the  lessee,  it  is  a  discon- 
tinuance ;    and   so  it  is  though  the  remainder-man  join  in   the  lease. 
{Baker  v.  Hacking,  E.  l635.  Cro.  Car.  405.)     A  tenant  for  life,  re- 
mainder to  his  wife   for  life,  remainder  to  the  heirs  of  their    bodies, 
remainder  to  B.  husband  and  wife  levied  a  fine  with  warranty,  and  died 
.saws  issue,  B.  brought  ejectment,  and   it  was  holden  that  the  fine  was 
no  discontinuance,  and  consequently  the  warranty  no  bar.  {Stephens  v. 

N  2  Biitridgey 
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Britridgey  T.  13  Car.  II.  1  Lev.  36.)  And  note,  no  discontinuance  lasts 
longer  than  the  wrongful  estate  created  by  it,  therefore  where  tenant  in 
tail  levied  a  fine  to  B.  for  life,  and  after  levied  a  second  tine  for  the 
use  of  hilnself  in  fee,  and  then  bargained  and  sold  to  J.  S.  it  was  holden 
the  first  fine  made  a  discontinuance  only  for  the  life  of  B.  Seeondly, 
the  second  fine  did  not  enlarge  the  discontinuance,  because  the  estate  re- 
turned liack  to  the  conusor.  Thirdly,  if  the  second  fine  had  been 
levied  to  a  stranger,  yet  during  the  life  of  the  first  conusee  it  had  been 
no  discontinuance. — Co.  Litt.  333. 

By  32  //.  VIII.  c.  28.  No  fine,  feoffment,  or  other  act,  made,  suf- 
fered, or  done  by  the  husband  only,  of  any  manors,  &)C.  being  the  in- 
heritance or  freehold  of  the  wife,  during  the  coverture  shall  make  a  dis- 
continuance thereof. — A  feoffment  by  husband  and  wife  is  within  this 
act.  {Co.  Litt.  326-)  So  where  during  the  coverture  lands  are  given  to 
the  husband  and  wife,  and  the  heirs  of  their  two  bodies.  But  in  that 
case  if  the  husband  levy  a  fine  with  proclamations  it  will  bar  the  issue^ 
and  if  five  years  pass  after  his  death  without  any  entry  or  claim  by  the 
wife,  her  entry  will  be  taken  away  and  her  right  extinguished.  {Greenhy's 
Case,  7  Jac.  I.  8  Co.  72.)  If  land  be  given  to  the  husband  and  wife, 
and  the  heirs  of  the  body  of  the  husband,  and  the  husband  make  & 
feoffment  in  fee,  this  is  a  discontinuance  if  he  survive  his  wife,  but  not 
otherwise. — King  v.  Edwards,  M.  1633.  Cro.  Car.  320. 

By  1 1  //.  VII.  c.  20.  If  any  woman  having  an  estate  m  dower,  or  for 
life  or  tail,  jointly  with  her  husband,  or  wholly  to  herself  or  to  her  use, 
of  the  inheritance  or  purchase  of  the  husband,  or  given  to  the  husband 
or  the  wife  in  tail  or  for  life,  by  any  ancestor  of  the  husband's  or  other 
person  seized  to  the  use  of  the  husband  or  his  ancestors,  being  sole,  or 
with  other  after-taken  husband,  discontinue,  alien,  release,  or  confirm 
■with  warranty,  or  by  covin  suffer  a  recovery,  all  such  recoveries,  dis- 
contiiiuances,  Sjc.  are  void,  and  every  person  to  whom  the  interest  should 
belong  after  the  death  of  the  woman,  may  enter  as  if  no  discontinuance 
had  been ;  and  if  such  husband  and  wife  make  such  discontinuance,  the 
person  to  whom  the  manors,  &)C.  should  belong  after  the  death  of  the 
woman,  may  enter  and  hold  according  to  such  title  as  he  should  have 
had  if  the  woman  had  been  dead,  and  there  had  been  no  discontinuance, 
as  against  the  husband  durujg  his  life,  provided  that  the  woman  after 
the  death  of  the  husband  may  re-enter.  But  if  sole  when  the  discon* 
tinuance  is  made,  she  shall  be  barred  for  ever,  and  the  person  to  whom 
the  interest  belongs  may  enter. 

If  a  husband  devise  to  his  wife  in  tail,  remainder  to  B.  in  fee,  and- 
the  wife  with  a  second  husband  levy  a  fine  to  /.  S,  the  son  by  the  second 

husband 
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husband  c?innot  enter;  for  though  it  is  within  the  words,  it  is  not  within 
the  intent  of  the  nct.—Foster  v.  Pitfall,  18  Eliz.  1  Leon.  26 1. 

It  is  within  the  act,  though  the  gift  by  the  husband  or  his  ancestors, 
by  which  the  wife  takes  ^^ere  made  as  well  in  consideration  of  money 
paid  by  the  feme  or  her  father,  as  of  the  marriage.  (Kirkman  v.  ThomP' 
son,  E.  1619.  Cro.  Jac.  474.)  But  it  is  otherwise  if  the  land  be 
settled  by  the  ancestor  of  the  wife  in  consideration  of  the  marriao-e,  and 
of  money  paid  by  the  husband  ;  for  it  shall  be  intended,  that  her  ad- 
vancement was  the  principal  cause  of  the  gift.  {Kynaston  v.  Lloyd, 
M.  1621.  Cro.  Jac.  6'24.)  But  if  conveyed  by  a  stranger  in  considera- 
tion of  the  wife's  fortune  paid  by  her  father  to  the  vendor,  and  other 
Usoney  paid  by  the  baron,  it  is  within  the  act.-^P/go^^  v.  Palmer,  T. 
28  Eliz.  Mo.  Q50. 

If  the  issue  in  special  tail,  remainder  to  him  in  fee  levy  a  fine,  and 
after  his  mother  being  tenant  in  tail  within  this  act  lease  for  three  lives, 
^not  warranted  by  32  Hen.  VIII.)  living  the  issue,  the  conusee  may  enter. 
(Sir  George  Brown's  Case,  24  Eliz.  3  Co.  51.)  But  if  the  reversion  in 
fee  had  been  in  another,  the  conusee  could  not  enter,  because  he  would 
take  only  by  estoppel;  nor  the  heir  because  he  has  concluded  him- 
self by  the  line  ;  iWard  v.  Walthew,  T.  I6O8.  Cro.  Jac.  175.)  nor  his 
issue  who  is  likewise  barred.  But  if  the  wife  tenant  in  tail  sufier  a  re- 
covery, and  the  *  issue  in  tail  release  to  the  recoveror,  the  issue  of  that  [*  102  ] 
issue  is  not  barred  thereby. — Lincoln  College  Case,  38  Eliz.  3  Co.  6\. 

By  21  Jac.  I.  c.  I6.     None  shall  make  an  entry  into  land,  but  within 
twenty  years  after  their  right  or  title  shall  first  descend  or  accrue 'to  them, 
wiih  the  usual  savirg  for  infants,  femes  covei  tes,  S^x.     Therefore  if  the     ^ 
lessor  of  the  plaintiff  be  not  able  to  prove  himself  or  his  ancestors  to     V 
have  been  in  possession  within  20  years  before  the  action  brought,  he       \ 
shall  be  nonsuited,  (a) 


\ 


(a)  Unless  he  can  account  for  the  years  from  the  coininenccmont  of  the 

vant   of  it  under  some  of  the   ex-  suit   for   recovery   of  the   thing   in 

ccptions    of  the  statute.     Taylor,  d.  quostion,  so  that  u  possession  of  sixty 

Atkyns  V.  Horde,    1  Burr.  119>  a"d  years  will  bur  the  king's  prerogative, 

twenty   years    adverse   possession   is  notwithstanding  the  maxim,  Nullum 

not  only  a  negative  bar  to  the  action  tctnpus  occurrit  rcgi. 
but  a  positive  title  to    the   plaintiff.  But  even  a  subject  is  not  affected 

S.  C.  and  ride  Siokes  v.  Berry,  Salk.  by  the  statute  where   the  possession 

421.  S.  P.     The  Viing  however  is  not  is  in  the   hands   of  his   tenant,   who 

affected  by  this  statute.  Lee  v.JVorris,  has  paid   him   rent  within  the   time 

Cro.  Eliz.  331.     But  now  by  statute  of  limitation,  for   the   possession  of 

9  Geo.  3.   c.  16,  a  time  of  limitation  the  lessee  is  that  of  the  lessor  whose 

is  extended  to  the  king,  who  is  there-  title  docs  not   accrue   till   the   lease 

by  disabled  to  make  title   except  to  expires.       Saundcrson    y.    Stanhope, 

liberties  and  franchises,  after  twenty  2  Keb.  127. 

If 
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\  If  a  declaration  in  ejectment  be  delivered  v^ithin  20  ^ears,    and  a 

I        trial  had,  whereby  there  is  a  lease,  entry  and  ouster  confessed  ;  vet  if  the 
\       plaintiff  being  nonsuited  in   that  action,  bring  another  after  20  years, 
.       that  \\\\\  not  be  proof  of  an  entry,  to  bring  it  out  of  the  statute  of  limi- 
tations, for  that  must  be  an  actual  entry.— Hat/ ward  v.  Kimej/,  M.  13 
W.  III.   12  Mod.  573.  ro; 

Note ;  the  possession  of  one  joint-tenant  or  parcener  is  the  posses- 
sion of  another.     (Ford  v.  Grey,  H.  2  Ann.  Salk.  285.)  (b)     So  if  the 


(a)  As  to  the  lessor's  right  of  entry 
on  the  land,  it  was  held  in  Taylor,  (J. 
Athyiis  V.  Horde,  sup.  that  an  eject- 
ment bcitig  a  possessory  remedy,  the 
lessor  of  the  plaintiff  must  have  a 
right  of  entry  when  this  action  is 
brought,  for  if  his  entry  be  taken 
away,  he  cannot  make  a  lease  on 
the  land  to  try  his  title  ;  and  even 
tlie  mocjern  practice  supposes  that 
actual  entry,  which  the  old  practice 
required,  and  though  the  present 
practice  obliges  the  defendant  to 
confess  lease,  S^c.  for  ease  and  expe- 
dition, yet  it  has  made  no  alteration 
in  the  law,  nor  was  it  ever  intended 
to  better  the  plaintiff's  title,  pr  to 
give  him  a  right  of  entry  he  had  not 
before,  therefore  where  tenant  in 
tail  makes  a  discontinuance  the  issue 
in  tail  is  put  to  his  formedon,  and 
cannot  have  an  ejectment,  because 
his  right  of  entry  is  by  the  discon- 
tinuance taken  away. 

So  the  alienation  of  a  husband, 
seized  in  right  of  his  wife,  worked 
a  discontinuance  of  the  wife's  estate 
by  the  common  law,  but  by  the 
statute  3-2  Hen.  VIII.  c.  28,  "  no 
**  art  of  the  husband  shall  work  a 
**  discontinuance  of  or  prejudice  the 
**  wife's  inheritance  or  freehold,  but 
"  after  his  death  she  or  her  heirs 
*'  may  enter  on  her  land."  Runn.  on 
Eject.  45, 

By  descent  also  a  right  of  entry 
may  be  tolled  or  taken  away,  for  the 
law  presumes,  that  jhe  possession, 
which  is  transferred  from  the  ances- 
tor to  the  heir,  is  a  rightful  posses- 
sion until  the  contrary  be  shewn, 
and  th'.Tcfore  there,  mere  entry  of 
-  him  who  h-is  a  right  is  not  allowed 
to  evict  the  heir  ;  but  by  statute  32 
Men.  ViH.  c.  33.     "  If  a  disseisor 


"  die  within  five  years  after  the  dis- 
"  seisin  done,  and  the  lands  descend 
"  to  his  heir,  such  descent  shall  not 
"  take  away  the  entry  of  the  dis- 
"  seisee,  though  he  made  no  claim." 
Yet  if  there  be  five  years  quiet  pos- 
session in  the  disseisor,  continual 
claim  is  still  as  necessary  as  it  was 
before  the  statute.  Ibid.  48. 
I  '  Abaters  andi?itrudcrs  are  not  with- 
f  in  the  statute  of  32  Hen.  VIII.  for 
'that  statute  being  penal  was  only 
extended  to  cases  where  .there  was 
an  actual  ouster  of  the  tenant,  which 
is  a  consequence  of  all  disseisins, 
whether  with  or  without  violence ; 
but  an  abater  or  intruder  remains  as 
at  common  law,  for  he  ousteth  none. 
Wirnbish  v.Tailbois,  Plowd.  47.  Co. 
Jjitt.  238.  Disseisors,  and  their 
1  heirs,  however,  are  within  the  ex- 
•press  meaning  of  the  statute,  which 
gives  the  remedy  to  the  disseisee,  and 
tiiough  the  preamble  of  the  statute 
only  speaks  of  "  disseisins  v^ith  force," 
and  the  body  of  the  statute  of  "  suck 
disseisins,"  yet  it  has  been  extended 
to  all  disseisins,  as  being  within  the 
same  mischief.  Harper's  Case,  1 1 
Co.  23.  fViltoice's  Case,  13  Co.  1. 
Anon.  Dy.  219.  (a). 

So  the  feoffee  of  a  disseisor  is  not 
within  the  statute,  for  he  has  not 
ousted  any  one,  therefore  if  such 
feoffee  die,  and  the  land  descend  to 
his  heir,  this  descent  will  take  away 
the  entry  of  the  disseisee  and  his 
heirs.  Co.  Lilt.  238  (a).  But  bodies 
politic  are  within  the  remedy  of  the 
statute,  so  that  the  party  held  him- 
self to  a  disseisin.  Ibid. 

{a)  And  so  it  is  of  coparceners. 
Fairclaim,  d,  Empson  v.  Shackkion, 
5  Burr.  26^05. 

defendant 
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defendant  were  to  prove  that  the  sister  of  the  plaintiff  had  enjoyed  the 
estate  above  20  years,  and  that  he  entered  as  heir  to  her ;  the  court 
woukl  not  regard  it,  because  her  possession  would  be  construed  to  be 
by  curtesy,  and  not  to  make  a  disherison,  but  by  licence  to  preserve  the 
possession  of  the  brother,  and  not  to  be  within  the  intent  of  the  statute. 
But  perhaps  it  would  be  within  the  statute,  if  the  brother  had  ever 
been  in  the  actual  possession  and  ousted  by  his  sister,  for  then  her  entry 
could  not  possibly  be  construed  to  be  to  preserve  his  possession. — Page 
V.  Self  by,  per  Weston,  J.  in  Sussei^,  IG8O.   Salk.  MSS.  Co.  Litt.  242. 

In  ejectment  for  mines,  evidence  of  being  lord  of  the  manor  is  not 
sufficient,  for  it  is  necessary  to  shew  an  actual  possession  of  the  here- 
ditament in  question  ;  and  for  the  same  reason-a  verdict  in  trover  for 
lead  dug  out  of  the  mine  is  rio  evidence,  for  trover  may  be  brought  on 
property  without  possession. — Lord  Cullen  v.  Rkh,  M.  14  Geo.  II. 
K.  B.  Et  vide  ante,  note  (a)  p.  33  c.  S.  C. 

Where  the  plaintiff  is  devisee  of  a  tenn,  he  must  prove  the  assent,  of 
the  executor  to  the  devise  ;  (Co.  Litt.  240.)  to  whifi|^i  purpose  the  case 
of  Young  V.  Holmes,  (M.  4  Geo.  I.  Stra.  70.)  is  worthy  of  notice ;  there 
the  lessee  for  years  had  devised  his  term  to  -his  executor  for  life,  paying 
^50,  to  J.  S.  remainder  to  the  lessor  of  the  plaintiff,  the  executor 
dying,  his  executrix  entered  ;  and  on  ejectment  it  was  holden,  first,  that 
the  executor  took  as  executor  and  not  as  legatee,  and  therefore  the  re- 
mainder over  not  executed,  and  that  it  was  incumbent  on  the  remainder- 
man to  prove  a  special  assent  thereto  as  to  a  legacy ;  upon  which 
plaintiff  proved  payment  of  the  *£50,  and  that  was  holden  to  be  a 
ficient  assent,  and  the  plaintiff  recovered.  But  where  it  is  a  freeho' 
is  not  necessary  to  prove  possession,  for  the  law  casts  the  freehold 
the  devisee  ;  and  though  the  heir  have  entered  before  him  and  died,  yet 
that  will  not  bar  his  entry. — -Co.  Lit.  240  (b). 

The  confession  of  lease,  entry  and  ouster,  is  sufficient  in  all  ca,ses, 
except  in  the  case  of  a  fine  with  proclamations,  {Jenkin  v.  Prichard, 
C.  B.  M.  30  Geo.  II.  2  Wils.  45.)  in  which  case  it  is  necessary  to  prove 
an  actual  entry  ;  and  the  lessor  of  the  plaintiff  directing  one  to  deliver  a 
declaration  to  the  tenant  in  possession  will  not  amount  to  such  an  entry ; 
{Oates,  ex  dem.  JVigfali  v.  Bridon,  E.  6  Geo.  III.  3  Burr.  1895. 
1901.)  and  by  the  4  Ann.  c.  l6.  s.  16.  no  claim  or  entry  shall  be  0/  force 
to  avoid  a  fine  levied  with  proclamations,  or  shall  be  sufficient  wit|iin 
the  21  Jac.  I.  of  hmitations,  unless  the  action  be  commenced  within  one 
year  after  making  such  entry  or  claim.— Note,  the  plaintiff"  must  not  lay 
his  demise  antecedent  to  his  entry. — Berringtou  v.  Parkhurst,  H.H 
Geo.  II.  2  Str.  1086. 

If 
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If  A.  enter  on  the  premises  in  J3/s  name,  but  without  any  authority 
or  command  from  li.  but  afterwards,  and  before  the  time  when  the  de- 
mise is  laid  to  be  made,  B.  consents  to  A.'s  entry,  such  subsequent 
consent  is  sufficient. — Fitchet  v.  Adams,  H.  13  Geo.  I.  2  Stra.  1 128. 

A  fine  having  been  levied,  the  lessor  of  the  plaintiff  proved  that  at 
the  gate  of  the  house  in  question  he  said  to  the  tenant  he  was  heir  of  the 
house  and  land,  and  forbade  Ifim  to  pay  more  rent  to  the  defendant ; 
but  he  did  not  enter  into  the  house  when  he  made  the  demand,  on  which 
it  was  agreed  that  the  claim  at  the  gate  was  not  sufficient.  Then  it  was 
proved  that  there  was  a  court  before  the  house,  and  which  belonged  to 
it,  «nd  that  though  the  claim  was  at  the  gate,  yet  it  was  on  the  land,  and 
not  in  the  street ;  and  that  was  holden  good  without  question. •^^son. 
H.  5W.  &M.  Skin.  412. 

If  the  plaintiff  prove  that  A.  was  in  the  possession  of  the  premises 
in  question,  and  that  his  lessor  is  heir  to  A.  it  is  sufficient  prima  facie ; 
for  it  shall  be  intended  that  A.  had  seisin  in  fee,  till  the  contrary  ap- 
pear. And  if  he  prove  that  his  lessor  or  his  ancestors  had  possession 
for  twenty  years  without  interruption ;  till  the  defendant  obtain  posses- 
sion, it  is  a  sufficient  title;  (Stokes  v.  Beny,  T.  1699-  Salk.  4:9.1.) (a) 
for  by  21  Jac.  I.  c.  16,  twenty  years  possession  tolls  the  entry  of  the 
person  having  right,  and  consequently  though  the  very  riglit  be  in  the 
defendant,  yet  he  cannot  justify  his  ejecting  the  plaintiff.  {Bishop  v. 
Edwards,  per  Powel,  J.  on  the  Western  circuit.)  So  if  an  ejectment 
be  brought  by  a  lord  against  a  cottager,  twenty  years  possession  is  a 
[  •l04]  good  title;  for  if  the  possession  of  the  manor  should  *be  a  possession 
of  the  cottage,  the  lord  would  have  a  better  title  to  that  than  to  any 
*  other  part  of  his  estate  ;  yet  a  distinction  has  been  taken  and  allowed 

by  all  the  judges  on  a  case  reserved  by  Lord  Chief  Baron  Pengelly, 
that  if  a  cottage  is  built  in  defiance  of  a  lord,  and  quiet  possession 
has  been  had  of  it  for  twenty  years,  it  is  within  the  statute  :  but  if  it 
■were  built  at  first  by  the  lord's  permission,  or  any  acknowledgment  have 
been  since  niade,  (though  it  were  one  hundred  years  since)  the  statute  Will 
not  run  against  the  lord,  for  the  possession  of  a  tenant  at  will  for  ever  so 
many  years  is  no  disseisin  ;  there  must  be  a  tortious  ouster,  and  it  is  not 
to  be  presumed  a  country  fellow  should  build  in  opposition  to  the  lord, 
unless  it  be  shewn,  or  conveyances  are  produced. — Lisle's  Lessee  v. 
Harding,  C.  B,  1727.    Case  of  Holt  Wells,  1  Rol.  Abr.  659-  c.2. 

Receipt  for  rent  by  a  stranger  is  no  evidence  of  possession,  so  as  to 
take  it  out  of  him  in  whom  ttie  right  is,  for  it  is  no  disseisin  without  the 

(a J  Vide  Stacker  y.  Berny,  Ilaym.  741,  vv:bich  is  S.  C. 

admission 
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admission  of  him  who  has  the  right ;  not  even  though  he  make  a  lease  to 
the  tenant  by  indenture  reserving  rent,  unless  he  make  an  actual  entry  : 
(Elvis  V.  York  Archbp.  E.  17Jac.I.  Hob.  322.)  so  though  the  tenant 
declare  he  is  in  possession  for  the  stranger  ;  (Prenson  v.  Sone,  E.  3  Jac.  I. 
1  Rol.  Abr.  659.  c.  12.)  though  it  may  be  proper  to  be  left  to  a  jury, 
-especially  if  the  stranger  have  any  colour  pf  title. — Dormer  v.  Fortescue. 
sup.  99  a- 

The  grantee  of  a  rent  charge,  with  power  to  enter  and  retain  quoiisque 
he  be  satisfied,  has  such  an  estate  that  he  may  demise  it  to  a  plaintiff  in 
ejectment.  {Jemott  v.  Cowley,  M.  19  Car.  II.  1  Saund.  112.)  (a)  So 
may  tenant  by  elegit,  but  it  will  be  necessary  for  him  to  prove  the  judg- 
ment, the  elegit  taken  out  upon  it,  and  the  inquisition  and  return  there- 
upon, by  which  the  land  in  question  is  assigned  to  him  ;  and  if  by  that  it 
appear,  that  more  than  a  moiety  was  extended,  he  could  not  recover,  for 
it  would  be  ipso  facto  void,  and  not  need  a  judgment  or  audita  querela 
to  avoid  It.— Pullen  v.  Birbeok,  H.  13  W.  III.  1  Ld.  Raym.  718.  Salk. 
663.  S.  C.  nom.  Putten  v.  Purbeck.  (b) 

So  the  conusee  of  a  statute-merchant  may  bring  ejectment,  but  then 
he  must  prove  a  copy  of  the  statute,  and  of  the  capias  si  laicus  returned, 
and  the  extent  also  returned,  and  also  the  liberate  returned ;  for  though 
by  the  return  of  the  extent  an  interest  be  vested  in  the  conusee,  yet  the 
actual  possession  of  the  interest  is  by  the  liberate. — Wood  v.  Palmer, 
per  Blencowe,  Dorchester,  1699-  Salk.  MSS,  Hammond  v.  Woody 
Salk.  5QS.  S.  P. 

An.  extent  gives  only  a  possession  in  law.  So  also  it  seems  on  an  exe- 
cution on  a  judgment  in  dower ;  and  therefore  they  will  not  enable  a 
sheriff  to  use  force,  which  may  be  necessary  for  the  delivery  of  an  actual  ^ 

possession. — Lindsej/  v.  Lindsey,  M.  8  Ann.  Salk.  291. 

The  plaintiff  made  title  under  one  who  obtained  judgment  by  default  [  105  ] 
against  the  heir  upon  a  bond  of  his  ancestor,  and  had  taken  out  a  general 
elegit  against  all  the  land  of  the  heir.     The  defendant's  title  was  likewise 

CaJ  And  this  point  is  now  settled,  without  the  proof  of  an  actual   en- 

whether  the  rent  be  created  by  grant  try. 

at  common  law  or  by  way  of  use,  (bj  But  in  executing  an   elegit, 

and   in    such  case   it  was   formerly  the  sheriff  is  not  bound  to  deliver  a 

held  that  an  actual  entry  must  be  moiety  of  each  particular  tenement, 

made,  because  the  title  accrues   by  but  a  valued  moiety  of  the  whole, 

the  grantee's  entering.     It  was,  how-  Den,  d.  Tai/hr  s.  Abingdon,  2  Dougl. 

ever,   determined   by  Lord  Hale,  in  456",  (473)  ;  and  without  such  right 

Little  V.  Heaton,    Ld.   Raym.  750.  of  possession  this  action  is  not  main- 

Salk.  259.  long  before   the  statute  tainable.  Hanmond  v.  Wood,  2  Sa.]k. 

4  Geo.  2.  c.  28.  that  in  such  case  the  563^ 
general    confessien    was    sufficient, 
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by  judgment  against  tlie  heir  on  a  bond  of  his  ancestor,  and  it  was 
upon  a  bill  liled  precedent  to  the  plaintiff's  judgment,  to  which  the  heir 
pleaded  riens  pev  descent  prater  the  land  in  question,  and  thereupon  he 
took  a  special  judgment  against  the  assets  confessed  (but  this  was  subse- 
quent to  the  plaintiff's  judgment)  and  had  an  extendi  facias  of  the  whole 
land,  and  was  put  in  possession  by  the  sheriff;  and  per  Holt,  this  spe- 
cial judgment  shall  have  relation  to,  and  bind  from  the  time  of  filing  the 
original :  but  such  a  general  judgment  as  the  plaintiff's  will  not  operate 
by  way  of  relation,  but  bind  only  from  the  time  the  judgment  was  given  ; 
and  thereupon  the  plaintiff"  was  nonsuited. — Grcev.  Oliver,  T.  4  W.  &.  M. 
Carth.  245. 

If  the  ejectment  be  brought  for  a  rectory,  the  plaintiff  ought  to  prove 
his  lessor  was  admitted,  instituted  and  inducted,  and  has  read  and  sub- 
scribed the  thirty-nine  articles^  and  declared  his  assent  and  consent  to  all 
things  contained  in  the  Book  of  Common  Prayer,  but  he  need  not  prove 
a  title  in  the  patron  ;  for  institution  and  induction  upon  the  presentation 
of  a  stranger  is  sufficient  to  bar  him  who  has  right  in  an  ejectment,  and 
to  put  the  rightful  patron  to  his  quare  impedit.  {Sjiow  v.  Philips,  M.  16 
Car.  II,  1  Sid.  220.)  But  presentation  ought  to  be  proved,  and  institu- 
tion would  not  be  of  itself  sufficient  evidence  of  it,  though  it  were  re- 
cited in  the  letters  of  institution,  especially  if  induction  or  possession  have 
not  followed.  {Clapke\.  Prr/n,  M.  21  Car.  U.  1  Sid.  426.  S.  C.  1  Vent. 
16.  noxn.  Heath  V.  Pryn.)  But  proof  of  a  verbal  presentation  is  suffi- 
cient ;  however,  that  cannot  be  proved  by  the  person  who  presented, 
though  he  zoere  only  grantee  of  the  avoidance.  But  probably  in  such  case 
evidence  of  general  reputation  would  be  admitted. — Quare,  for  this  was 
denied  by  Lee,  J.  in  Rex  v.  Bray,  post,  p.  288. 

The  demise  must  be  laid  after  the  title  accrues,  otherwise  the  plaintiff 
w  ill  be  nonsuited  ;  (a)  but  Lord  Hardwicke  inclhied  to  think  that,  where 
an  estate  was  settled  to  A.  for  life,  remainder  to  his  first  and  other  sons, 
a  posthumous  son  might  lay  the  demise  from  the  time  of  his  father's 
death,  and  that  the  defendant  would  be  estopped  (to  say  he  was  not 
born,)  by  10  &  UW.  111.  c.  l6.— Note,  Salkeld,  in  p.  228,  makes  a 
quare,  Whether  this  statute  extends  to  a  devise,  because  the  words  are, 

(aj  In  ejectment  by  the  surren-  for  four  years  creates  only  a  tenancy 

dcree  against  the  surrenderor,  the  de-  at    will,    but   if    an    ejectment    be 

niise   may  be  laid  at  any   time   be-  brought  against  the  tenant,  the  day 

tween  the  surrender  and  admittance,  of  the  demise  must  not  be  laid  ante- 

because  after  admittance    the    title  cedent  to  a  demand  of  possession  by 

relates  back  to  the  surrender.    Hold-  the  lessor,  or  some  other  act  decla- 

fast,  d.JVoolhams  \.  Clapham,   1  T.  ratory  of  the   determination  of  his 

Kcp.  6"00.  will.    Goodlitle,  d.  Gallaway  v.  Jicr- 

A  parol  agreement  to  lease  lands  bert,  4>  T.  11.  680. 

«  Where 
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"  Where  an  estate  by  marriage  or  other  settlement  is  limited,"  but  there 
seems  no  just  ground  for  the  doubt. — Basket  y.  Basset,  l6th  December 
1744,  in  Cane,  (a) 

Ejectment  of  a  lease  6  September,  QJac.  and  that  he  was  possessed  till  F  106  ] 
the  defendant  posfea,  scilicet,  4  September,  2  Jac.  ejected  him ;  after 
verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  but  the  de- 
claration was  holden  to  be  good,  for  when  the  declaration  is,  that  he 
was  possessed,  virtute  dimissionis,  quousque  postea,  scilicet,  4  September, 
Q  Jac.  he  was  ejected  ;  those  words  scilicet,  4  September,  2  Jac.  are  im- 
possible and  repugnant,  therefore  must  be  rejected.— ^6?aws  v.  Goose, 
M.  1606.    Cro.  Jac.  96. 

N.  B.  This  case  was  cited  in  {Goodgaine  v.  Wakefield,)  1  Sid.  8,  anc^ 
the  difference  taken  at  the  bar,  and  there  it  appeared  on  the  plaintiff's 
own  shewing,  that  be  entered  before  the  lease  commenced,  and  therefore 
was  a  disseisor ;  but  here  that  he  entered  by  force  of  the  lease  :  however. 
Sir  Orlando  Bridgman,  C.  J .  said  he  thought  there  was  no  reason  for  the 
judgment :  yet  I  am  strongly  inclined  to  think  that  in  these  days  the  courts 
would  in  support  of  the  action  hold  the  case  of  J,dams  v.  Goose  to  be 
good  law. 

In  ejectment  the  plaintiff  declared  upon  a  lease,  dated  1st  Februarj/ 
1742,  to  hold  from  8th  Jajmary  before  ;  that  afterwards,  viz.  28 ih  Ja- 
nuary 1752,  the  defendants  ejected  him.  It  was  insisted  for  the  de- 
fendants, that  the  ejectment  was  laid  to  be  before  the  plaintiff's  title 
under  the  lease,  which  was  not  made  till  the  1st  of  February.,  aqd  1  Sid.  8. 
sup.  w  as  cited  ;  but  it  was  holden  that  the  day  of  the  ejectment  being  laid 
under  a  xidelicet  was  surplusage,  and  that  afterward,s  should  relate  to  die 
time  of  making  the  lease,  and  then  all  would  be  well  enough ;  and  the 
plaintiff  had  a  verdict. — Suymmer  S;  al'  v.  Grosvenor,  Bart.  ^  aV,  at 
{Salop  assizes,  1752,  cor.  Gundry,  3.(b) 
The 

CaJ  "  Sect.  1.  JFhere  any  estate  is,  "  as  if  born  in  the  life-time  of  the  fa- 

**  or  shall  he,  bjj  ani/jnarriage  or  other  "  ther,  although  there  shall  happen 

"  settlement,    limited    in    remainder  "  no  estate  to  be  limited  to  trustees, 

"  to  or  to  use  of  the    first  or  other  "  after  the  decease  of  the  father,  to 

"  son  or  sons  of  the  body  of  any  per-  "  preserve  the  contingent  remainder 

"  son  lawfully  begotten,  with  any  re-  "  to  such  after-born  son,  Sj-c.  until 

"  mainder  over  to   or  to  the  use  of  "  he  come   in  esse,    or   be   born    to 

"  any  other  person,  or  in  remainder  "  take  the  same.     And  by  sect.  2.  it 

"  to  or  to  the  use  of  any  daughter  "  is  provided,  that   nothing  in  this 

"  lawfully  begotten,    with    any  re-  *' act  shall  extend  to  divest  any  estate 

"  mainder  to  any  other  person,  than  "  in  remainder  that,  by  virtue  of  any 

"  any  son  or   daughter  of  such  per-  ''  settlement,  is  already  come  to  pos- 

"  son   lawfully  begotten,   that   shall  *'  session." 

"  be  born  after  the  decease  of  the  fa-  (bj  The  demise  must  be  laid  some 

"  ther,  shall,  by  virtue  of  such  set-  day    after    the    lessor's    title    com- 

"  tlement,  take  such  estate  so  limited  menced,  for  the  question  is,  whether 

he 
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The  lease  declared  upon  was  from  the  25th  of  March  176.7,  for  seven 
years.  The  plaintiff  proved  that  /.  S.  was  seized ;  and  that  by  indenture 
m  1763,  he  demised  the  premises  in  question  to  D.  for  seven  years,  to 
commence  at  Midsummer  1763,  and  that  in  1764,  D.  assigned  the  resi- 
due of  the  term  then  unexpired  to  Carruthers.  It  was  insisted  for  the  de-r 
fendant,  that  though  in  ejectment  the  lease  is  fictitious,  yet  the  plaintiff 
must  declare  on  such  a  lease  as  suits  with  the  title  of  his  lessor  ;  here  if 
he  recover  at  all,  he  must  recover  a  term,  which  is  of  two  years  longer 
duration  than  his  title,  and  (Roe  v.  Williamson,)  2  Lev.  140,  (Cramporne 
V.  Freshwater,)  1  Brown! .  133,  were  cited.  But  per  Lord  Matisfield, 
there  is  nothing  in  the  objection,  for  if  the  lessor  have  a  title,  though 
but  for  a  week,  he    ought   to    recover;    for  the   true   question   in   an 


he  could  then  make  a  lease ;  there- 
fore, where  an  entry  is  as  necessary 
to  complete  a  title  (Goodtifle,  d.  Gal- 
laxvay  v.  Herbert,  4  T.  Rep.  6S0)  as 
to  avoid  a  fine  {Berrington  v.  Park- 
hurst,  Stra.  1087)  or  a  recovery, 
{Taylor,  d.  Atkyns  v.  Horde,  Burr. 
119)  the  demise  must  be  laid  on  a 
day  subsequent  to  the  entry;  but  it 
is  usual  to  lay  the  demise  as  far  back 
as  possible,  that  the  judgment  may  be 
conclusive  evidence  in  an  action  ft)r 
mesne  profits.  The  demise  should 
also  be  laid  before  the  declaration, 
but  if  a  man  deliver  a  declaration 
against  the  casual  ejector  as  of  JEa^i'er 
term,  which  must  be  delivered  be- 
fore the  essoin-day  of  Trinity,  and 
the  plaintiff's  title  arise  after  Easter 
term,  if  the  tenant  in  possession  ac- 
cept the  declaration,  it  must  be  of 
Trinity  term,  and  then  the  plaintiff 
can  shew  a  good  title  on  that  decla- 
ration of  Trinity  terra,  for  then  the 
declaration  against  the  casual  ejector 
as  of  Easter  term  will  be  put  out  of 
the  case,  and  the  defendant  pro- 
coeds  to  issue  on  the  declaration  of 
Trinity  term  ;  but  if  the  defendant 
will  not  proceed  to  issue  as  of 
Trinity  term,  and  confess  lease,  SfC. 
he  has  no  remedy,  for  the  plain- 
tiff will  take  judgment  against  the 
casual  ejector.  Runn.  on  Eject.  208, 
(ed.  1795.) 

So  where  plaintiff  declared  on  a 
demise  at  an  impossible  time,  the 
court,  after  verdict,  over-ruled  the 
objection.    Small,  d.  Baker  v.  Cole, 


2  Burr.  1159.  Roe,  d.  Wrangham  v. 
Hersey,  3  VVils.  274. 

In  Goodright,  d.  Smallwoodv.Stro- 
iher,  2  Bla.  706,  it  was  held  that  the 
vill  in  which  the  demised  land  lay, 
though  omitted  in  the  declaration, 
shall,  after  verdict  for  the  plaintifl', 
be  collected  from  the  vill  in  which 
the  ejection  is  laid  to  have  been 
committed,  for  that  amounts  to  a 
sufficient  certainty. 

The  demise  may  be  made  for  any 
number  of  years,  Selxv.  N.P.Abr. 
638  ;  therefore,  in  case  of  a  yearly 
tenancy,  if  the  tenant  die  intestate, 
his  administrator  has  the  same  inte- 
rest in  the  land  which  the  intestate 
had,  and  the  lessee  of  such  admini- 
strator may  declare  on  a  term  for 
seven  years.  Doe,  d.  Shore  y.Porter^ 

3  T.  Rep,  13.  The  court,  however, 
will  permit  the  plaintiff  to  amend  his 
declaration  by  enlarging  an  expiring 
term,  in  such  a  case  as  was  done  in 
Dickens  v.  Greenvill,  Carth.  3,  where 
several  ancient  rules  in  point  were 
produced,  (though  ZZw/c/izw*,  A.JNur- 
•worthy  v.  Basset,  Comb.  90,  was 
contra)  and  also  in  Vicars  v.  Hay  don, 
Cowp.  841,  where  all  the  later  au- 
thorities are  collected,  and  upon  the 
authority  of  Dickens  v.  Grenxill,  and 
Vicars  v.  Haydon,  Lord  Chancellor 
Redcsdale,  assisted  by  the  judges  in 
Ireland,  made  an  order  to  amend  the 
record  by  enlarging  the  term,  which 
had  expired  pending  a  writ  of  error 
in  the  exchequer  chamber.  Power,  A. 
Boyce  v.  TXowc,  1  Sch.  &  Lef.  81  (n.) 

ejectment 


Chap.  II.]  ejectment.  lOGlf 

ejectment  is,  who  has  the  possessory  right.  Suppose  a  person  has  an 
interest  for  three  years  only,  and  should  make  a  lease  for  five  years,  it 
would  be  good  for  the  three  years. — Bedford  {Lessee  of  Carruthe?)  v. 
Dendien,  Sittings  at  Middlesex  after  T.  5  Geo.  III. 

If  there  be  several  lessors,  and  you  lay  in  the  declaration  quod  dimise-  [  107  \ 
runt,  you  must  shew  in  them  such  a  title  that  they  might  demise  the 
whole;  (Mantlewv.  WoUiiigton,  T.  l607.  Cro.  Jac.  166.)  and  there- 
fore if  any  of  the  lessors  have  not  a  legal  interest  in  the  whole  premises, 
he  cannot  in  law  be  said  to  demise  them,  for  it  is  only  his  confirmation 
where  he  is  not  concerned  in  interest :  so  if  the  plaintiff  were  to  declare 
ilpon  a  lease  made  by  A.  and  B.  and  it  were  to  appear  on  the  trial  that 
A.' was  tenant  for  life,  remainder  to  B.  in  fee,  it  would  be  bad:  (2'n- 
porfs  Ca.  36  Eliz.  6  Co.  14,  b.)  So  if  A.  and  B.  were  tenants  in  com- 
mon ;  but  it  would  be  otherwise  if  they  were  joint-tenants,  and  the  rea- 
son of  the  difference  is,  that  tenants  in  common  are  in  of  several  titles, 
and  therefore  the  freehold  is  several,  and  consequently  each  of  them  can- 
not demise  the  whole  :  but  joint-tenants  are  seised  per  my  et  per  tout, 
and  therefore  each  may  be  said  to  demise  the  whole ;  and  coparceners 
stand  upon  the  same  foundation,  {Moore  v.  Fursden,  M.  3  W.  III. 
1  Show.  342.  Morris  v.  Barry,  H.  l6Geo.  II.  1  Wils.  1.  2  Stra. 
1180.  Boiier  v.  Juner,  T.  10  W.  III.  1  Raym.  726.)  Therefore  there 
ought  to  be  a  different  count  on  the  demise  of  each  tenant  in  common, 
or  they  may  join  in  a  lease  to  a  third  person,  and  that  lessee  make  a 
lease  to  try  the  title.-— L?V.  sect.  316.  Gilb.  L.  of  Ejectm.  86.)  (a) 

If  the  plaintiff  make  title  in  the  lessor  as  lord  of  a  manor,  who  has 
right  by  forfeiture  of  a  copyhold,  he  ought  to  prove  that  his  lessor  is 
lord,  and  the  defendant  a  copyholder,  and  that  he  committed  a  forfeiture, 
but  the  presentment  of  the  forfeiture  need  not  be  proved,  nor  the  entry 
or  seizure  of  the  lord  for  the  forfeiture. — Peters,  ex  dem.  Episc.  Winton 
V.  Mills  &>•  aV,  per  Tracy,  Surry,  1707. 

If  a  copyholder  without  licence  make  a  lease  for  one  year,  or  with  li- 
cence make  a  lease  for  many  years,  and  the  lessee  be  ejected,  he  shall 
not  sue  in  the  lord's  court  by  plaint,  but  shall  have  an  ejectment  at  com- 

(a)  Declaration  in  ejectment.   The  paid  rent  under  the  lease.     It  was 

lirst  count  was  on   a   demise  of  the  objected  by  defendant  that  they  who 

whole   by£.  L. ;  second  count,  the  granted  the  lease  must  be  considered 

like  by /.  G. ;  third,  the  like  by /,C.  as    joint-tenants,     and    there    being 

all  on    2d  October,   1811.     In   evi-  no  joint  demise,  the  plaintiffs  could 

dence  a  lease  was  produced,  dated  not  recover.    V>\xiLoxd  FAlcnborovgh, 

:/5?Mgui;f  22,  1780,  whereby  the  lessors  G.J.   held  this  to  be  no  good  objec- 

of  the  plaintiff,  G.  and  C.  and  /.  L.  tion  to  be  set  up  by  the  tenant,  and 

(since  dead)  father  of  the  lessor,  £.  L.  the  lessor  of  the  plaintiff  recovered, 

demised  to  defendant  for  thirty  years,  Doe  ex  dem.  Lvlham  v.  Fenn,  3  Camp, 

and  it  was  proved  that  defendant  had  19O. 

raoB 
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inon  law,  because  he  has  not  a  customary  estate  by  copy,  but  a  warrant- 
able estate  by  the  rules  of  the  common  law. — Co.  Copyh.  s.  b\. (a) 

Note  ;  If  the  copyholders  of  a  manor  belonging:  to  a  bishopnck,  during 
the  vacancy  of  the  see,  commit  a  forfeiture  by  cutting  timber,  the  suc- 
ceeding bishop  may  bring  ejectment.  ( Head  v.  Alleu,  "per  Corny ns,  Ox- 
ford Circuit,  1730.)  If  an  ejectment  be  brought  against  the  lessee 
for  years  of  a  copyholder  (relying  upon  the  lease  as  a  forfeiture)  the 
plaintiff  must  prove  an  actual  admittance  of  the  copvholdei- ;  ( Boner  v. 
Jtiner,  sup.)  and  it  will  ndt  be  sufficient  to  prove  the  father  admitted, 
and  that  it  descended  to  the  defendant's  lessor  as  son  and  heir,  and  that 


CaJ  A  copyholder  ejected  by  his 
lord  may  niaintain  an  ejectment,  for 
though  called  a  tenant  at  will,  yet  he 
cannot  bo  put  out  whilst  he  performs 
his  services,  hit.  sect.  77.  Biit  in 
such  cases  the  copyholder  should  be 
warranted  to  make  leases,  cither  by 
the  custom  or  by  the  lord's  licence. 
Anon.  1  Leon.  4.  Goodwin  v.  Long- 
htrst,  CrO.  Eliz.  535.  And  even 
without  a  custom  to  warrant  such 
leases,  the  tenant  may  maintain  this 
action  against  every  man  but  bis 
lord.  Spark's  Ca.  Mo.  56f).  Cro. 
Eliz  676'.  So  if  the  lessee  of  a  copy- 
holder be  ejected  by  a  stranger,  he 
may  have  this  action.  JMehvich  v. 
Luter,  4  Co.  26.  So  the  lord  shall 
maintain  this  action  against  his  te- 
nant for  a  forfeiture.  Vide  Petersjd, 
Wititon  Bp.  V.  Mills,  sup. 

So  an  heir  to  whom  a  copyhold 
descends  may  surrender  before  ad- 
mittance, for  he  is  in  by  course  of 
law,  and  the  custom  which  makes 
him  heir  casts  the  possession  upon 
him  from  his  ancestor,  and  there- 
fore he  may  maintain  ihis  action  be- 
fore admittance.  Roe,  d.  Jeffercys  v. 
i7/cA-.s,  2  VVils.  15.  Roe,  d.  Tarra?it 
V.  Hellier,  3  T.  R.  169.  So  a  wi- 
dow, entitled  to  her  free  bench  after 
the  death  of  her  husband,  may  main- 
tain an  ejectment  before  admittance, 
for  her  estate  comes  out  of  her  hus- 
band's. Jurden  v.  Sto?ie,  llutt.  18. 
i3ut  a  stranger  to  whom  a  copyhold 
is  surrendered  has  nothing  before 
admittance,  because  he  is  a  pur- 
chaser, and  until  the  admittance  of 


the  surrenderee  the  copyhold  remains 
in  the  surrenderor,  and  if  he  die, 
his  heir  may  bring  ejectment.  JFil' 
son  V.  Wtdddl,  Yelv.  144.  But  af- 
ter admittance  the  surrenderee  may 
maintain  ejectment  against  the  sur- 
renderor, and  lay  his  demise  on  a  day 
between  the  surrender  and  admit- 
tance. Holdfast,  d .  IVoollams  v.  Clap- 
ham,  1  T.  11.  Coo. 

When  the  devisee  of  a  copjhold 
estate,  which  has  been  surrendered 
to  the  use  of  the  will,  died  before  ad- 
mittance, it  was  held  that  her  de- 
visee, though  admitted  afterwards, 
could  not  recover  in  ejectment,  for 
the  admittance  of  the  second  devisee 
had  no  relation  to  the  last  legal  sur- 
render, and  the  legal  title  remained 
in  the  heir  of  the  surrenderor.  Doe, 
d.  Vernon  v.  Vernon,  7  East,  8. 

A.  a  copyholder  for  life,  remainder 
to  B.  surrendered  his  own  and  ZJ.'s 
estate,  (over  which  latter  he  had  no 
controul,  and  by  which  he  let  in  B.'s 
remainder)  and  took  a  new  copy  for 
the  lives  of  hiinself,  C  and  B.succes- 
siie,  and  on. -^.'s  death,  after  twenty 
years  had  run  against  B.  he  entered 
on  the  possession  then  vacant.  Held 
that  as  against  C.  who  had  no  pos- 
session and  no  title,  B.  might  defend 
his  legal  title,  coupled  with  posses- 
sion, though  the  twenty  years  pos- 
session by  A.  had  barred  his  posses- 
sory right  as  against  him,  or  might 
have  disabled  B.fiom  recovering  had 
he  been  out  of  possession.  Doc,  d. 
Borough  V.  Reade,  8  East,  353. 

he 
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he  bad  paid  quit-rents ;  for  a  copyholder  cannot  make  a  lease  except  to 
try  a  title  before  adctiiltance ;  for  nothing  vests  in  him  before  *  admit-  r*io8l 
tance  and  an  actual  etitry  ;  and  therefore  if  after  admittance  he  were  to 
surrender  without  thakmg  an  actual  entry,  the  surrender  would  be  void. 
And  note ;  till  admittance  of  surrenderee  the  copyhold  remains  in  the 
surrenderor,  and  if  he  die  his  heir  may  bring  ejectment. — Wilson  v. 
IVeddell,  M.  G  Jac.  L  Yelv.  144.  Aiincehne  v.  Juncelme,  T.  l604. 
Cro.  Jac.  31. 

Note ;  Admittance  of  tenant  for  life  is  admittance  of  him  in  remainder, 
so  as  to  make  his  surrender  good. — Auncelme  v.  Auncelme,  sup.  (a) 

Copyholds  are  not  within  the  statute  against  fraudulent  conveyances, 
and  therefore  if  the  plaintiff  claim  under  a  voluntary  conveyance,  though 
the  defendant  claim  under  a  subsequent  purchase  for  a  valuable  con- 
sideration, yet  the  plaintiff  shall  recover. —  Fer  Blencozce,  at  Launceston, 

1699. r^; 

The  recital  of  the  will  in  the  copy  of  the  admittance  is  good  evidence   , 
of  the  devise  against  the  lord  or  any  other  stranger :  but  if  the  suit  be 
between  the  heir  of  the  copyholder  and  the  devisee,  the  will  itself  ought 
to  be  produced. — Anon.  T.  l693.    1  Raym.  735. 

A  man  makes  a  mortgage  for  years  to  A.  who  without  the  mortgagor's 
joining  assigns  to  B.  who  assigns  to  C,  C.  may  bring  ejectment  against 
the  mortgagor,  for  upon  executing  the  deed  of  mortgage,  the  mortgagor 
by  the  covenant  to  enjoy  till  default  of  payment  is  tenant  at  will,  and  the 
assignment  of  the  mortgagee  could  only  make  him  tenant  at  sulferance. 
^Smartle  v.  Williams,  E.  6  W.III.  1  Salk.  245. 

JBut  it  has  been  said,  that  it  would  be  otherwise  if  the  riiortgagor  were 
to  die,  and  his  heir  enter,  and  then  the  mortgagee  make  an  assignment 
without  entry,  or  the  heir  of  the  mortgagor  joining ;  for  the  entry  of  such 
heir  would  be  tortious,  and  consequently  the  mortgagee  would  be  out  of 
possession,  and  his  assignment  void. — S.  C.  quccre  tamen. 

If  the  plaintiff  make  title  under  an  assignment  of  a  term  by  an  adn'ii- 
nistrator,  if  he  cannot  produce  the  letters  of  administration,  the  book  of 
the  ecclesiastical  court  where  the  order  was  entered  for  granting  them  is 
evidence;  {Garret  v.  Lister,  E.  13  Car.  II.  1  Lev.  25.)  or  a  copy  of  the 


(a)  In  copyhold  property,  though  fast,  d.  Woollams  v.  Claphatn,  1  T.  II, 

the  title   has   retrospective   relation  100, 

fromthetimeof  admittance  to  thatof  fbj  Sed   vide  Doe,   d.  IVatson  v. 

surrender  against  all  persons  but  the  Routlcdge,  Cowp.  705,  where  Lord 

lord,  the  surrenderee  may  recover  in  Mansfield  said  this  dictum  was  of  no 

ejectment  against  the  surrenderor  on  a.uthority,  and  ought  to  be  rejected, 

a  demise  laid  between  the  time  of  Vide  ctiam  Doe,  d.  Gibbons  v.  Pottf 

surrender  and    admittance.     Hold-  DougL  0^90,  (715.) 

book 
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book  will  be  sufficient;  but  the  administrator  shall  not  be  permitted  to 
give  such  book  or  copy  in  evidence,  until  he  have  proved  the  administra- 
tion under  the  seal  of  the  court,  lost. — Lewis  v.  Brag,  M.  16  Geo.  II. 
coram  Lee,  Guildhall. 

If  a  man  bring  an  ejectment  for  100  acres,  and  make  a  title  to  40,  he 
shall  recover  pro  tanto,  and  as  to  the  other  the  defendant  sliall  be  found 
Not  Guilty.  {Anon.  E.  1 6  Jac.  I.  2  Rol.  Abr.  704.  c.  22.  Guy  v.  Rand, 
H.  1582.  Cro.  Eliz.  13.)  So  if  an  ejectment  be  brought  for  a  house,  and 
the  proof  be  that  part  of  the  house  only  is  erected  on  the  plaintiff's  land 
by  encroachment :  (Swza/es  v.  Dcr/e,  T.  12  Jac.  I.  Hob.  120.  Seahrighfs 
Ca.  M.  7  Jac.  I.  2  Rol.  Abr.  7 19-  c.  19-  and  the  cases  there  cited.)  So  if 
[  *  109  j  *^^  plaintiff  make  a  title  but  to  a  moiety  of  that  for  which  he  *  brings  his 
ejectment,  if  it  be  by  bill  he  shall  recover ;  (Goodwin  v.  Blackman,  T. 
4  W.  III.  3  Lev.  334.)  and  so  is  the  determination  in  Bracebridge's  Case: 
but  Flowden  in  the  report  of  that  case  says,  he  found  great  fault  with 
himself  afterwards  in  forgetting  to  speak  to  that  point ;  for  he  says  the  re- 
gister makes  a  difference  between  the  demand  of  an  entirety  and  of  a 
moiety :  that  entireties  are  first  to  be  demanded  in  a  writ,  and  that  if  a 
man  were  to  bring  a  writ  of  entry  sur  disseisin  for  one  acre,  and  thfc 
tenant  plead  rie  disseisa  pas,  and  the  jury  find  that  he  had  a  right  to  a 
moiety,  and  was  disseised  of  that,  and  that  the  tenant  had  good  title  to  the 
other  moiety,  he  should  recover  nothing,  because  he  might  have  another 
form  of  a  writ  for  the  moiety ;  but,  says  he,  if  it  w  ere  found  that  he  was 
disseised  de  dimidio  did,  acr'  et  nient  plus,  then  he  should  have  judg- 
ment for  that,  for  that  is  several,  and  it  appeared  probable  to  him  that 
the  suit  should  abate  for  the  whole  in  this  case  upon  a  bill,  as  it  would 
upon  an  original  writ,  if  exception  had  been  taken  to  it. — Bracebridge's 
Ca.  T.  14Eliz.  Plowd.  417. 

But  this  defect,  even  in  the  case  of  a  writ,  is  now  aided  after  verdict, 
by  18  Eliz. 

It  has  been  said,  if  a  man  bring  ejectment  for  one  acre  of  land  in  D. 
and  5.  and  the  whole  lies  in  D.  he  shall  recover :  but  if  an  ejectment  be 
of  the  tenth  part  of  a  messuage  in  the  parishes  of  B.  and  C.  and  it  ap- 
pear oh  evidence  that  the  whole  messuage  lay  in  the  parish  of  B.  the  de- 
claration being  precisely  the  tenth  part  of  an  entire  thing,  the  evidence 
will  not  maintain  it. — Goodwin  v.  Blackman,  sup. 

Ejectment  will  not  lie  of  twenty  acres  of  arable  and  pasture  without 
shewing  how  much  of  each  :  {Knight  v.  Syms,  E.  4  VV.  &  M.  Salk.  «£54. 
Savil's  Ca.  M.  12  Jac.  I.  1 1  Co.  55.)  nor  will  it  lie  of  a  close  of  mea- 
dow called  Partridge's  Lees,  containing  ten  acres  more  or  less,  because 
the  certainty  of  acres  ought  to  appear  in  the  declaration ;  {Holdfast  v. 

tVright, 
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Upright,  M.  12  Geo. T.  C.  B.  nor  will  it  lie  for  a  close  containing  three 
acres,  .without  ascertaining  whether  arable,  meadow,  or  pasture. — Sa- 
viPs  Ca.  sup. 

If  one  tenant  in  common  bring  an  ejectment  against  another,  there  is 
no  occasion  to  prove  an  actual  entry  and  ouster,  for  that  is  confessed  by 
the  rule :  and  if  the  fact  be  that  there  has  been  no  actual  ouster,  the 
defendant  ought  to  apply  to  the  court  not  to  compel  him  to  confess,  or  to 
permit  him  to  do  it  specially  ;  which  they  will  do,  where  it  is  only  matter 
of  account,  and  the  only  ouster  is  by  pernancy  of  the  profits,  without 
an  actual  obstruction  of  the  other  to  occupy. —  Wigfall  v.Brydon,  £. 
6  Geo.  III.  3  Burr.  1895. 

Note  ;  Receiving  the  whole  profits  is  no  ejectment.  {Co.  hit.  199^  b.)    [  HO  ] 
So  the  levying  a  fine  of  the  whole  land.  (Ford  v.  Grey,  H.  2  Ann.  Salk. 
286.)     So  the  not  consenting  to  have  the  rents  raised. — Johnson  v.  Allen, 
H.  13  W.  III.    12  Mod.  657. 

Though  the  defendant  confess  lease,  entry  and  ouster,  yet  he  may 
deny  that  he  is  in  possession  of  the  premises  for  which  the  plaintiff  goes, 
and  put  the  plaintiff  upon  proving  it ;  and  if  he  cannot,  he  will  be  non- 
suited.— Smith  V.  Man,  T.  21  Geo.  II.  1  Wils.  220,  on  a  case  reserved, 
tamen  qu.  et  vide  infra. 

And  in  case  the  landlord  have  been  made  defendant  instead  of  his  te- 
nants, the  plaintiff  must  prove  the  tenants  in  possession^  for  the  defendant 
does  not,  by  entering  into  the  rule,  confess  himself  to  be  landlord  of  any 
premises,  but  of  such  as  were  in  the  possession  of  such  tenants.  {S.  C.) 
However,  it  has  been  said,  that  if  there  be  but  one  defendant  as  tenant 
in  possession,  the  plaintiff  need  not  prove  him  in  possession,  because  if 
he  be  not,  why  did  he  enter  into  the  rule  ? — Doe,  ex  dem.  Jesse  v.  Bac- 
chus, M.  SO  Geo.  II.  K.  B.  at  Sittings. 

If  the  defendant  prove  a  title  out  of  the  lessor,  it  is  sufficient  though 
he  have  no  title  himself:  but  he  ought  to  prove  a  subsisting  title  out  of 
the  lessor;  for  producing  an  ancient  lease  for  1000  years  will  not  be  suf- 
ficient, unless  he  likewise  prove  possession  under  such  lease  within 
twenty  years,  (a) 

(a)  Defendant  entered  under  the  mal  act,  first  renounce  the  plaintiff's 

plaintiff,  to  whom  he  paid  rent  till  title.  Balls  v.  JVestwood,2CaTni).  11. 

the   last   two    years;    that    he    still  But  in  ejectment  by  landlord  against 

continued  in   possession,    but    paid  tenant,  the  tenant  may  shew  that  the 

rent  to  the  lord  under  a  notice  from  landlord's  title  has  expired,  though 

the  steward  of  the  manor.     Held,  by  he  cannot  be  allowed  to  prove  that 

Ellenborough,  C.  J.  that  a  man  can-  the    landlord   never   had    any  title, 

not  controvert  the  title  of  the  person  England,  d.  Syburn  v.  Slade,  4  T.  R. 

under  whose  demise  he  continues  to  682. 
hold,  but   he   must,    by  some   for- 

<>  But 
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But  in  an  ejectment  brought  by  a  second  mortgagee  against  the 
mortgagor,  he  shall  not  give  in  evidence  the  title  of  the  first  mortgagee 
in  bar  of  the  second,  because  he  is  barred  to  aver  contrary  to  his  own 
act  that  he  had  nothing  in  the  land  when  he  took  upon  him  to  con- 
vey by  the  second  mortgage. — Lindsei/  v.  Lindsey,  M.  8  Ann,f«^ 

So  if  the  defendant  produce  a  mortgage  deed,  where  the  interest  has 
not  been  paid,  and  the  mortgagee  never  entered,  it  will  not  b«  sufficient 
to  defeat  the  lessor  who  claims  under  the  mortgagor,  because  it  will  be 
presumed  that  the  money  was  paid  at  the  day,  and  consequently  that  it 
is  no  subsisting  title;  but  if  the  defendant  prove  interest  paid  upon  such 
mortgage  after  the  time  of  redemption,  and  within  twenty  years,  it  will 
be  sufficient  to  nonsuit  the  plaintiff'. — Wilson  v.  Witherhy,  8  Ann.  in 
Kent,  per  Holt,  C.  J. 

On  the  argument  of  the  case  of  hade,  Bart.  v.  Ilolford  &;  aV,  E. 
3  Geo.  III.  B.  R.  3  Burr.  1416.  1  Blackst.  428,  Lord  Mansfield  de- 
clared that  he  and  many  of  the  judges  had  resolved  never  to  suffer  a 
plaintiff'  in  ejectment  to  be  nonsuited  by  a  term  standing  out  in  his  own 
trustee,  or  a  satisfied  term  set  up  by  a  mortgagor  against  a  mortgagee, 
but  direct  the  jury  to  presume  it  surrendered,  f^j 

The 


Ca)  A  second  mortgagee  who  takes 
an  assignment  of  a  term  to  attend 
the  inheritance,  and  has  all  the  title 
deeds,  may  recover  in  ejectment 
against  the  first  mortgagee,  if  he  has 
nothad  notice  of  such  prior  mortgage. 
Goodtitle,  d.Norris  v. Morgan,  1  I. R. 
755.  But  if  a  subsequent  mortgagee 
has  notice  of  a  former  incumbrance, 
"he  shall  not  avail  himself  of  an  as- 
signment of  an  old  outstanding  term 
prior  to  both,  in  order  to  get  a  pre- 
ference. But  if  he  had  no  notice  of 
such  prior  incumbrance,  and  has  the 
first  and  best  right  to  call  for  the  le- 
gal estate,  then,  if  he  gets  an  assign- 
ment of  it,  a  court  of  equity  will  not 
depri%'e  hrm  of  his  advantage.  Wit' 
lojighby  v.  Willovghby,  (in  Chancery) 
1  T.  R.  76'3.  But  as  to  the  ellect  of 
outstanding  terms  to  attend  the  in- 
heritance, and  the  bcncHts  to  be  de- 
rived therefrom,  i,QcBridgmans  Anal. 
TJig.  of  Eg.  Ca.  lit.  Trust  and  Trus- 
tees, V.  (2d  cd.)  very  much  at  large. 

If  a  second  mortgagee  lend  his  mo- 


ney on  an  estate  upon  which  there 
is  an  old  outstanding  term,  and  has 
notice  at  the  time  of  a  certain  in* 
cumbrance  prior  to  his  own,  the 
prior  incumbrancer  having  the  best 
right  to  call  for  the  legal  estate,  may 
satisfy  himself  of  any  other  incum- 
brances on  the  estate,  though  they 
were  not  known  to  the  second  mort- 
gagee when  he  advanced  his  money. 
Willotighby  v.  Willoughhjj,  sup. 

(b)  It  does  not  follow,  however, 
said  Lord  Keiiyon,  in  Doe,  ex  dem. 
Bov:erman  y.  Sybovrn,  7  T.  Rep,  3, 
that  an  ejcctriient  maybe  maintained 
on  a  mere  equitable  title,  which 
would  remove  ancient  land-marks  in 
the  law,  and  create  great  confusion, 
(vide  Goodtitle,  ex  dem.  Jones  v. 
Jones  J  post)  but,  that  in  all  cases 
where  trustees  ought  to  convey  to 
the  beneficial  owner,  he  would  lca\e 
it  to  the  jury  to  presume,  where  such 
presumption  might  reasoiiably  be 
made,  that  they  had  conveyed  ac- 
cordingly, in  order  to  prevent  a  just 

title 
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The  defendant  produced  a  mortgage  for  years  by  deed  from  the  plain- 
tiff's ancestor,  upon  which  was  an  indorsement  in  hccc  *  verba,  '^  Re-  [ 
*'  ceived  of  Mrs.  M.  O.  £500,  on  the  within  recited  mortgage,  and  all 
"  interest  due  to  this  day  ;  and  I  do  hereby  release  to  the  said  M.  O.  and 
<' discharge  the  mortgaged  premises  from  the  said  term  of  500  years." 
On  a  case  reserved  the  court  held,  1 .  That  these  words  amounted  to  a 
surrender  of  the  term.  2.  That  such  surrender  might  be  by  note  in 
writing,  by  the  statute  of  frauds.  3.  That  a  note  in  writing  was  not  re- 
quired to  be  stamped.  {Farmer,  ex  dem.  Earl  v.  Rogers,  C.  B.  T.  1755. 
2  VVils.  9.6.)  But  though  a  surrender  or  an  assignment  of  a  term  may 
be  made  by  note  in  writing  without  stamps,  yet  if  it  be  made  by  deed 
under  seal,  it  must  be  stamped. — Goodright,  ex  dem.  Ford  v.  Gregori/, 
M.  1744.  Loft.  339.  r^; 
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title  from  being  defeated  by  a  matter 
of  form.  Again,  in  Goodtitle,  ex 
dem.  Jo/ies  v.  Jones,  7  T.  R.  49,  Lord 
Kt7iyoii  observed,  that  what  Lord 
Mansfield  said,  in  Lade  v.  Holford, 
sup.  must  be  understood  with  this 
restriction,  that,  in  cither  case,  the 
jury  might  presume  the  term  sur- 
rendered, but  that  without  such  sur- 
render the  estate  in  the  trustee  must 
prevail  at  law,  to  which  proposition, 
so  qualified,  Lord  Kenyan  fully  as- 
sontixl.  As;ain,  in  Roe,  ex  dem. 
Readev.Rrade,  S  T.  R.  122,  Lord 
Kenyan  said  he  agreed  with  what  was 
said  in  Lade  v.  Holford,  that  when 
the  beneficial  occupation  of  an  estate 
by  the  possessor  has  given  reason  to 
suppose  that  possibly  there  may  have 
been  a  conveyance  of  the  legal  estate, 
to  a  person  who  is  equitably  entitled 
to  it,  a  jury  may  be  advised  to  pre- 
sume a  conveyance  of  the  legal 
estate  ;  but  if  it  appear  in  a  special 
verdict,  or  special  case,  that  the 
legal  estate  is  outstanding  in  another 
person,  the  party  not  cloathcd  with 
that  legal  estate  cannot  recover  in  a 
court  of  law;  and.  in  this  respect, 
Lord  Kenyan  said  he  could  not  dis- 
tinguish between  the  case  of  an  eject- 
ment brought  by  a  trustee  against 
his  cesfyy  que  trust,  and  an  ejectment 
brought  by  another  person  ;  and  in- 
deed, said  Lord  Ellenborovg/t,  in 
Doc,  e.\  dera.  Shexvin  v.  IV root.,  5  East, 


138,  as  to  the  doctrine  that  the  legal 
estate  cannot  be  set  up  at  law  by  a 
trustee  against  his  cestuy  que  trust, 
it  has  long  been  repudiated,  ever 
since  a  case  which  was  argued  in  the 
Exchequer  Chamber  some  years  ago, 
and  which  INIr.  East  supposes  to  be 
the  case  of  IVcaklcy,  ex  dem.  Yea  v. 
Rogers. 

In  Martin,  ex  dem.  Trcg07iweH  v. 
Strachan,'  2  Stra.  1179,  but  more 
correctly  reported  in  5  T.  R.  110  (n), 
it  was  laid  down  by  Lee,  C.  J.  that 
the  plaintiff'  in  ejectment  must  re- 
cover on  the  strength  of  his  aicn  title, 
and  not  on  thc-iveahiess  of  defendant's; 
and  by  Lord  Mansfield,  in  Roe,  ex 
dem.  Ilaldane  v.  Hervey,  4  Burr. 
2487,  that  possession  gives  a  right 
against  every  person  who  cannot 
shew  a  good  title. 

Where  the  possession  and  receipt 
of  rents,  issues,  and  profits  of  a 
trust  estate,  though  for  above  twen- 
ty years  after  the  creation  of  the 
trust,  without  any  interference  of 
the  trustees,  is  consistent  with,  and 
secured  to  the  cestuy  que  trust  by  the 
terms  of  the  trust-deed,  such  pos- 
session is  not  adverse  to  their  title, 
so  as  to  bar  their  ejectment  against 
his  grantees  brought  after  the  tv.'enty 
years.  Keener.  Dcardort,  8  East,  248. 

(«)  By  ihe  List  stamp  act,  howevejr, 
a  stamp  is  required  ia  this  cage. 
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By  41  H.  VIII.  c.  15,  a  termor  may  enter  iihmediately  after  \hthahere 
facias  seisinam  on  a  common  recovery,  and  give  his  term  in  evidence 
upon  an  ejectment  brought  against  him;  but  if  the  defendant  be  a 
stranger  to  the  term,  he  is  not  within  the  benefit  of  the  statute,  so  as 
to  give  the  term  of  a  third  person  in  evidence  to  falsify  the  recovery 
against  himself,  or  those  under  whom  he  claims. —  Booth  v.  Lindsey, 
M.  1709.  2  Raym.  1294. 

Where  the  lessor  of  the  plaintiff  is  an  infant,  or  resides  abroad,  the 
court  will  upon  motion  stay  proceedings  till  a  real  lessee  is  named,  or 
security  given  for  payment  of  the  costs. — Birchman  v.  Wright,  E. 
1734. (a) 

The  court  will  always  stay  proceedings  upon  a  second  ejectment  till 
the  costs  of  the  first  are  paid,  though  it  were  brought  in  a  difi'erent 
court.  {Anon.  H.  10  W.  III.  Salk.  255.)  So  where  an  ejectment 
was  brought  on  the  demise  of  husband  and  wife,  in  which  they  were 
nonsuited,  after  the  husband's  death  the  wife  bringing  a  fresh  ejectment, 
the  court  stayed  proceedings  till  the  costs  of  the  former  nonsuit  were 
paid. — Duchess  of  Hamilton's  Ca.  E.  14  Geo.  II. 

If  an  ejectment  be  brought  in  order  to  try  the  validity  of  a  will,  (b)  and 
a  parcel  of  land  is  inserted  in  the  declaration  to  which  the  plaintiff  has 
an  undoubted  right  (as  copyhold  land  where  there  is  no  surrender  to  the 
use  of  the  will,)  and  the  defendant  not  observing  it  confesses  lease, 
entry,  and  ouster  for  the  whole,  the  plaintiff  shall  not  on  this  account 
be  excused  from  the  costs,  but  the  court  will  give  the  defendant  leave 


CaJ  But  if  the  guardian   under-  in  execution  of  such  a  power^  aud 

take  to  pay  the  costs,  it  is  sufficient,  a  probate  thereof  may  be  granted 

Anon.  Cowp.  128.  accordingly.     Jenkin  v.  JVhite/iousef 

^i^  Deaf,  dumb, and  blind  persons,  1  Burr.  431.     But  if  the  devise  be 

as   well  as  infants,  Sfc.  are  ranked  of  a  chattel  interest,   under  such  a 

by  Lord  Coke   as   amongst   persons  power,  the  will  cannot  be   read  in 

incapacitated  to  make  a  will,   but  evidence  till  the  probate  is  granted, 

that  rule  surely  can  only  apply  to  Stone  v,  Forsyth,  Dougl.SSi.  {707.) 

those   who    arc    deprived   of    those  As  to  those  cases  in  which  a  de- 

pmvers  of  mind,  which  enable  the  vise  is  deemed  void,  as  being  a  dis- 

parties  to  judge   properly  of  their  posal  of  what  the  law  already  gives, 

own  concerns,  and  of  the  disposition  or  of  what  the  policy  of  the  law  will 

of  their  property.  not  admit,  or  for  uncertainty  in  the 

As  to  femes  covertcs,  though  they  description  of  the  devisee  or  of  the 

cannot  in  general   make  a  will,  of  estate  devised,  or  by  the  death  of 

which  the  spiritual  court  can  grant  the  devisee  in  the  life-time  of   the 

probate,  yet  under  a  power  reserved  devisor,    see  Bridgm.  Anal.  Dig.  of 

or  created,  a  feme  coverte  may  make  Eg.  Ca.  lit  Devise,  III.  IV.  (2d  ed.) 


a  will  to  operate  as  an  appointment 


to 
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to  retract  his  confession  as  to  this  parcel. — Odie  v.  Preston,  M.  27 
Car.  II.  (a) 

As  in  this  action  more  frequently  than  in  any  other  the  legitimacy  of 
the  parties  comes  in  question,  it  may  be  proper  in  this  place  to  take 
notice,  that  it  is  the  practice  to  admit  evidence  of  what  the  parties  have 
been  heard  to  say  as  to  their  being  or  not  being  married ;  and  with 
reason,  for  the  presumption*  arising  from  their  cohabitation,  is  either  [  *  1 12  ] 
strengthened  or  weakened  by  such  declarations,  which  are  not  to  be 
given  in  evidence  directly,  but  may  be  assigned  by  the  witnesses  as  a 
reason  for  their  belief. 

In  M«y  V.  May,  (H.  17  Geo.  II.)  which  was  tried  in  K.  B.  at  bar 
upon  an  issue  directed  out  of  cliancery,  the  preamble  of  an  act  of  par- 
liament reciting  that  the  plaintiff's  father  was  not  married,  and  to  the 
truth  of  wlijch  he  was  proved  to  have  been  sworn,  was  given  in  evidence, 
yet  upon  proof  of  a  constant  cohabitation,  and  his  owning  her  upon  all 
other  occasions  to  be  his  wife,  the  plaintiff  obtained  a  verdict,  (b) 

Bat  on  an  appeal  against  an  order  of  removal,  where  the  sessions 
stated  that  J.  H.  tli€  father  of  the  pauper  swore  that  he  had  travelled 


CaJ  Ejectment  being  the  mode  by 
which  titles  to  land,  under  wills,  are 
frequently  tried,  it  is  necessary  to 
shew  what  is  reqiiired  in  such  cases 
by  the  statute  of  frauds,  and  to  en- 
quire irUo  the  testator's  capacity  to 
devise;  as  to  the  first  of  which 
points,  we  refer  the  reader  to  the 
statute,  29  Car.  II.  c.  3.  s.  5  ^  6; 
and  as  to  the  second,  to  the  statute, 
32  H.  VIII.  £.  1  •,  in  regard  that  the 
irst  of  those  statutes  points  out  the 
solemnities  necessary  to  be  observed 
in  executing  a  will  to  pass  real 
estates ;  and  the  second  declares  all 
infants,  hisane  persons,  and  femes 
covertes,  incapable  to  make  a  will ; 
but  wills  made  under  undue  influ- 
ence, or  obtained  by  fraud,  are  left 
subject  to  the  common  law  as  be- 
fore. As  to  infants  however,  though 
a  will  made  by  one  under  twenty- 
one  is  void,  yet  it  may  be  substan- 
tiated by  a  publication  on  the  at- 
tainment of  full  age,  Herbert  v. 
Torhfill,  1  Sid.  l62.  But  it  is  no 
publication  for  a  man,  when  of  full 
age,  to  say  before  witnesses,  that  his 


will  should  stand  good.  Harve  v. 
Burton,  Comb.  84.  An  infant  how- 
ever may  devise  by  custom,  {Perk. 
221,)  for  his  incapacity  only  extends 
to  estates  in  fee-simple.  Terms  for 
years  therefore,  and  chattel  interests 
may  be  devised  by  males  at  fourteen, 
and  by  females  at  twelve  years  of 
age.  Godolph.  Orph.  Leg.  pi.  1.  c.  B. 
Lor  class  on  IFills,  122. 

The  day  of  birth  is  inclusive, 
therefore  \i  A.  be  born  on  1st  i^r- 
bruaryy  at  eleven  at  night,  and  die 
at  one  in  the  morning  of  the  last 
day  of  January,  in  the  twenty-first 
year  of  his  age,  his  will  made  on 
that  day  is  good.  Anon.  Salk.  44. 

(b)  Coverture  being  the  defence 
set  up  in  this  case,  proof  was  of- 
fered of  an  acknowledgment  by 
W.  IF.  that  A.  W.  the  plaintiff",  was 
his  wife,  and  that  they  were  mar- 
ried together,  but  no  proof  was  of- 
fered of  actual  marriage.  Fer  Ellen" 
borough,  C.  J.  this  acknowledgment 
is  insufficient  without  proof  of  ac- 
tual marriage,  jnisoit  v.  Mitchell^ 
3  Camp.  393. 

with 
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w'likiH.A.  for  seven  years,  and  during  all  that  time  they  cohabited  as 
man  and  wife :  That  she  had  the  pauper  and  two  other  children  by  him 
born  in  Swiriford  parish  :  and  that  they  were  reputed  man  and  wife,  and 
continued  so  till  the  woman's  death,  but  that  they  never  were  married ; 
the  court  held,  that  as  all  this  case  was  disclosed  on  the  sole  evidence  of 
the  father,  however  difficult  it  might  be  to  admit  his  evidence  to  bas- 
tardize a  reputed  legitimate  child,  yet  as  all  depended  on  the  father's 
testimony,  the  whole  nmst  be  taken  together,  and  then  it  appeared  that 
lie  never  was  married ;  ^nd  consequently  the  child  being  a  bastard  was 
settled  at  Swinford.  And  the  court  said  there  was  no  colour  to  say  the 
father  was  swearing  to  discharge  himself;  for  if  the  child  were  legiti- 
mate, he  was  bqund  to  keep  it  by  43  Eliz.  and  if  a  bastard,  he  must 
indemnify  the  parish  by  IS  Elk. — Parish  of  St.  Peter  in  Worcester  v. 
Old  Szcinford,  E.  8  Geo.  II,  B.  R. 

The  old  rule  of  the  presumption  of  law,  that  the  husband  continuing 
within  the  four  seas,  and  being  alive  at  the  child's  birth,  the  child  could 
not  be  a  bastard,  is  exploded. — Rex  v.  Inhabitants  of  Bedel,  T.  1 1 
Geo.  II.  SStra.  1076.  Ca; 

Where  a  woman  is  separated  froni  her  husband  by  a  divorce  c  mensa 
et  thoro,  the  children  she  has  during  the  separation  are  bastards,  for  the 
court  will  intend  a  due  obedience  to  the  sentence  unless  the  x:ontrary  be 
shewn ;  but  if  baron  and  feme,  without  sentence,  part  and  live  separate, 
the  children  shall  be  taken  to  be  legitimate,  and  so  deemed  till  the  con- 
trary be  proved,  for  access  shall  be  intended.  But  if  a  special  verdict 
finds  the  man  had  no  access,  it  is  a  bastard,  ^nd  so  was  the  opinion  of 
my  Lord  Hale  in  the  case  of  Dickins  v.  Collins,  S.  P.  H.  3  Geo.  I. 
between  the  parishes  of  St.  Andrew's  and  St.  Bride's. — St.  George's 
Parish,  Westminster,  v.  St.  Margaret's,  Westminster,  1  Salk.  123. 
£  113  ]  The  wife  gave  evidence  that  the  defendant  (upon  whom  an  order  of 
bastardy  in  this  case  was  made)  had  carnal  knowledge  of  her  body  about 
August,  1 732,  and  several  times  since,  and  was  the  father  of  the  child, 

which  was  bom  in  1733. That  her  husband  had  no  access  to  her 

from  May,  1731. Other  witnesses  proved  the  husband  to  be  withia 

seven  miles  of  her  all  the  time.  The  question  was.  Whether  the  wife 
were  a  competent  witness  to  bastardize  the  child.  And  per  curiam, 
such  facts  as  cannot  in  their  nature  be  proved  by  any  other  person,  must 


(a)  In    this   case,   which   was    a      husband  was   living,  yet   that  was 
case  of  removal,  it  was  stated,  that     held    sufficient    to    bastardize    the 


there  had  been  no  access  for  seven     issue, 
years,  though  it  fully  appeared  the  , 


be 
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be  proved  by  the  wife  ;  as  here  the  act  of  incontinence,  which  lay  in  the 

wife's  own  knowledge :  but  she  ought  not  to  be  permitted  to  prove  the 

want  of  access,  which  might  be  notorious  to  the  whole  neighbourhood. 

— Hex  V.  Reading,  B.  R.  M.  8  Geo.  II.  Ca.  temp.  Ld.  Hardwicke,  79- 

1  Bott.  399.  (a)    , 

Note ;  The  want  of  access  in  that  case  tended  to  discharge  her  hus- 
band from  the  maintenance  of  the  child,  as  it  proved  the  child  to  be  the 
bastard  of  another  man;  but  after  her  husband's  death  she  might  be  a 
witness  to  prove  the  child  a  bastard,  as  well  as  the  father  who  was 
admitted  for  that  purpose  in  the  case  before,  between  the  parish  of 
St.  Peter's  in  Worcester  and  the  Parish  of  Old  Swinford. — Ante  p.  1 12a. 

In  Pendril  v.  Pendril,  11.  5  Geo.  II.  (Stra.  925,)  (b)  Lord  Ray- 
mond would  not  suffer  the  wife's  declaration,  that  she  should  not  know 
her  husband  by  sight,  ^c.  to  be  given  in  evidence,  till  after  she  had 
been  produced  on  the  other  side ;  the  fact  of  the  marriage  not  being 
disputed,  but  only  the  legitimacy. 

In  the  same  case  the  Chief  Justice  admitted  evidence  to  be  given  of 
the  mother's  being  a  woman  of  ill  fame. 

The  declarations  of  the  wife  without  oath  were  properly  rejected  in 
that  case,  because  they  were  not  the  best  evidence.  The  husband  was 
dead,  and  she  might  be  examined.  Stra.  says,  that  the  Chief  Justice  would 
not  allow  the  wife's  declarations  to  be  given  in  evidence,  till  she  had 
been  called,  and  denied  them  on  cross  examination. — After  that  they 
were  evidence  to  impeach  her  credit. — The  reason  here  given,  viz.  "  be- 
*'  cause  the  fact  of  the  marriage  was  not  disputed,  but  only  the  legi- 
"  timacy,"  is  not  mentioned  in  Strange.  The  Chief  Justice,  in  directing 
the  jury,  said,  that  the  old  notion  of  the  presumption  infra  quatuor 
maria  was  exploded,  that  the  evidence  to  overturn  this  presumption  need 
not  be  so  strong  as  was  insisted  upon  by  the  plaintiff's  counsel.  That 
the  evidence  was  the  same  in  this  as  in  all  other  cases,  a  probable 
evidence  was  sufficient,  and  it  was  not  necessary  to  prove  access  impos- 
sible between  them.  The  jury  found  that  the  plaintiff  was  a  bastard 
without  going  from  the  bar,  upon  which  the  Chief  Justice  commended 
tlje  verdict,  (t) 

In 


(a)  Vide  ctiam  Rex  v.  Rook,  1  (c)  So  the  child  of  a  married 
^Vils.  310.  woman  may  be   proved  to  be  a  bas- 

(b)  In  Sidney  v.  Sidney,  3  P.  \V.  tard  by  other  evidence  than  the  non- 
276,  where  this  case  is  cited,  it  is  access  of  her  husbivnd,  as  by  evi- 
said  to  have  been  heard  before  Lord  dence  of  being  born  during  the  no- 
Talbot  on  5th  February,  1733.  torious  cohabitation  ot"  his  motlier 

witii 
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In  Lomax  v.  HolmdeUy  (6  Geo.  II.  at  Bar.  Stra.  940,)  the  marriage 
being  proved,  and  evidence  given  of  the  husband's  being  frequently  ia 
London  where  the  mother  lived,  so  that  access  must  be  presumed,  the 
defendants  were  admitted  to  give  evidence  of  his  inability  from  a  bad 
habit  of  body ;  but  their  evidence  going  only  to  an  improbability,  and 
not  to  an  impossibihty,  it  was  thought  not  sufficient,  and  the  plaintiff 
had  a  verdict. 

In  Jones  v.  BoWj  (E.  4  W.  III.  Carth.  225.)  the  defendant,  by  way 
of  anticipation  to  the  evidence  the  plaintiflf  was  about  to  give>  moved 
the  court  that  the  plaintiff  ought  not  to  be  allowed  to  give  evidence  of 
the  marriage  of  Sir  Robert  Carr  to  J.  S.  under  which  he  claimed,  be- 
cause there  was  a  sentence  in  the  arches  in  a  cause  brought  against  her 
causa  jactitationk  maritagii,  that  there  w  as  no  marriage  between  them, 
but  that  they  were  free  one  of  another ;  and  upon  debate  the  court  were 
all  of  opinion,  that  this  sentence,  whilst  unrepealed,  was  conclusive 
against  all  matters  precedent. 

By  26  Geo.  II.  c.  33^  if  any  person  shall  solemnize  matrimony  in  any 
other  place  than  a  church,  or  public  chapel,  (unless  by  special  licence 
from  the  archbishop  of  Canterbwy)  or  without  publication  of  banns,  or 
licence  in  a  church  or  chapel,  the  marriage  shall  be  void.  This  act 
does  not  extend  to  marriages  solemnized  in  Scotland^  or  in  parts  beyond 
the  seas ;  nor  to  marriages  amongst  Quakers  or  Jews,  where  both  parties 
are  such,  (a) 

And  by  the  same  act,  all  marriages  solemnized  by  licence,  where 
eitlier  of  the  parties  not  being  a  widower  or  widow,  is  imder  the  age  of 
twenty-one  years,  which  shall  be  had  without  the  consent  of  the  father 
or  guardian  of  such  party,  shall  be  absolutely  void. 

The  appellant  and  respondent,  both  English  subjects,  and  tlie  ap- 
pellant being  under  age,  ran  away  without  the  consent  of  her  guardian, 
[     114  ]  and  were  married  in  Scotland;  and  on  a  suit  brought  *in  the  spiritual 
court  to  annul  the  marriage,  it  was  holden  that  the  marriage  was  good. — 
Gompton  v.  Bearcroft,  cor.  Delegates,  1st  December,  1768. 


with  ai.oiher  man,  and  of  .his  being  habitation;   but  if  the  evidence  be 

considered  by  all  the  family  as  the  clear  that  the  marriage  was  not  ce- 

child  of  those  two.     Goodright,  d.  lebrated   according    to   the   requisi- 

Tompson    v.   Saul,   4  T.   Hep.  356.  tions  of  the  act,  it  is  totally  void, 

Et  vide  Rex  v.  Lubbenham  Inhabit-  and  no  declaratory  sentence  in  the 

ants,   4 ']■.  Rep.  251.  ecclesiastical  court  is  necessary.  R. 

^a;  Neither  does  it  take  away  the  v,  Prestvn  next   Travasha/nty   M.  33 

evidence  of  presumption   from    co-  Geo.  II.  B.  U.  MS.  Ca. 

This 
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This  act  doth  not  take  away  liie  evidence  of  presumption  from  coha- 
bitation. But  if  the  evidence  be  clear  that  the  marriage  was  not  cele- 
brated according  to  the  requisitions  of  the  act,  it  is  totally  void,  and  no 
declaratory  sentence  in  the  ecclesiastical  court  is  necessary. — Rex  v. 
Preston  next  Travashamf  M.  33  Geo.  11.  B.  R. 

By  the  same  act  all  marriages  shall  be  solemnized  in  the  presence  of 
two  or  more  credible  witnesses,  besides  the  minister  who  shall  celebrate 
the  same,  aiwl  shall  be  entered  in  the  register;  in  which  entry  shall  be 
expressed  whether  the  marriage  were  celebrated  by  banns  or  licence^ 
and  signed  by  the  minister  and  the  parties  mairied,  and  attested  by  twa 
witnesses. 

The  sessions  stated  in  a  case  reserved  by  them,  that  the  entry  made 
in  the  register  was  not  subscribed  by  the  minister  and  two  witnesses, 
Per  curiam. — In  a  suit  of  jactitation  of  marriage  in  the  spiritual  court, 
whilst  the  parties  are  alive,  they  are  put  to  prove  all  ceremonies  :  But  iu 
all  other  cases,  proof  by  witnesses  who  saw  the  marriage,  is  prima  facie 
sufficient;  and  whoever  would  impeach  it,  must  shew  wherein  it  is  irre- 
gular. In  the  present  case  the  marriage  appears  by  the  witnesses,  and 
the  register,  to  have  been  by  banns ;  and  therefore  there  is  no  colour  for 
any  objection  ;  for  the  entry  of  the  register  is  not  of  the  essence  of  the 
marriage. — JR.  v.  St.  Devereux  Inhabitants,  E.  2  Geo.  HI.  1  Blacks. 
367. 

It  is  not  precisely  settled  what  length  of  time  shall  be  allowed  for  a 
woman  to  go  after  her  husband's  death.  T.  18  Ed.  I.  Rot.  13,  because 
a  feme  went  eleven  months  after  the  death  of  the  husband,  it  was  re- 
solved the  issue  was  not  legitimate,  being  born  post  ultimum  tempm 
viulieribus  pariendo  constitutum.(a)  But  in  Alsop  v.  Bowtrelly  (1620. 
Cro.  Jac.  541,)  where  the  husband  died  23d  oi  March,  and  the  child 
was  born  the  5t\i  o(  Januajy;  upon  proof  of  the  mother  having  been 
hardly  dealt  with,  forced  to  lie  in  streets,  Sfc.  and  upon  an  examination  of 
physicians,  the  court  held  the  child  might  be  legitimate. 


(a J  Fliny,  in  his  Nat.  Hist.  Lib.  heir,  born   after  the  decease  of  his 

VII,  c.  5.   says,   there  is  no  definite  father;  in  this  case  the  mother  came 

time  known  or   set  down  for  women  in  and  testified  how  she  was  delivered 

to  go  with  child,  and  he  mentions  a  of  that  child  within  thirteen  montlu, 

case  before  L.  Papyrius,   the  Prcetor,  after  the  death  of  the  testator, 
(or  Lord  Chief  Justice)  where  a  se-  Fliny  also  mentions,  that  the  con- 

cond  heir  in  remainder  made  claim,  sul  Suillius  Riffus,  was   born  iit  the 

and  put  in  a  plea  for  his  inheritance,  end   of  eleven   months;  his   mother 

of  the  goods,  and  the  Prcttor   made  was    Vestilia,  who   was   married   to 

an  award,  and  gave  judgment  against  three    roman    citizens    successively, 

him  on  behalf  of  an  infant,  the  right  and  had  children  by  all. 

Note : 
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"Note ;  The  rule  quod  non  estjustum  aliquem  post  mortem  facere  bas' 
tardum  holds  place  only  in  the  case  of  bastard  eigne  and  mulier  puisne. 
But  if  //.  marry  a  woman,  and  that  woman  marry  again,  living  H.  the 
last  marriage  is  void  without  any  divorce,  and  the  jury  shall  try  the  fact 
which  proves  it  not  a  marriage. — Fride  v.  Earl  of  Bath,  E.  6  W.  III. 
Salk.  120.  Co.  Litt.  244.  (a) 
[  115  ]  N.  B.  By  \6  8(  17  Car.  II.  c.  8.  No  execution  shall  be  stayed  by 
writ  of  error  after  verdict  and  judgment  thereupon,  unless  the  plaintiff 
in  error  became  bound  to  the  defendant  to  pay  the  damages  and  costs 
in  case  the  judgment  be  affirmed,  or  the  plaintiff  discontinue  or  be  non- 
suited, and  a  writ  shall  issue  in  such  case  to  enquire  of  the  mesne  pro- 
fits and  damages  by  any  waste,  (b) 


(a)  And  the  rule  that  parents 
shall  not  be  allowed  to  bastardize 
their  issue,  holds  only  where  it  is  to 
bastardize  issue  born  after  marriage, 
for  either  parent  may  prove  that  a 
child  was  born  before  marriage,  and 
a  general  declaration,  or  ao  answer 
to  that  effect,  is  good  evidence ;  but 
as  to  issue  born  after  marriage,  it  is 
inadmissible.  Goodright,  d.  Stephens 
\.Moss,  1  Cowp.  50 1. 

So  the  reputed  father  or  mother 
is  competent  to  prove  the  illegiti- 
macy of  the  child,  by  shewing  no 
marriage,  or  an  illegal  one.  Rex  v. 
Bramley  Inhabitants,  6  T.  Rep.  331. 

Bat  the  rule,  that  a  bastard  is  jud- 
lius  Jilius,  applies  only  to  cases  of 
inheritance.  Per  Bnllir,  J.  in  Rex  v. 
Jlodnett  Inhabitants,  1  T.  Rep.  101. 

(bj  Under  this  statute  the  defend- 
ant is  entitled  to  his  writ  of  error,  if 
he  olTer  to  become  bound,  as  the  sta- 
tute directs,  which  is  generally  in 
double  the  rent,  even  though  it  ap- 
pear by  affidavit  that  he  is  insolvent, 
and  that  the  land  is  mortgaged  for 
more  than  it  is  worth.  Thomas  v. 
Goodlitle,  4  Burr.  2501.'  But  where 
defendant  afterwards  brings  error  in 
parliament,   he  must  enter  into  a 


rule  and  recognizance  not  to  com- 
mit waste,  pending  the  writ.  Wharod 
\.  Smart,  3  Burr.  1823. 

A  writ  of  erroi,'  canrtot  issue  it> 
the  name  of  the  casual  ejector. 
George,  d.  Bradley  v.  Wisdom,  2, 
Burr.  7HG.  Nor  can  any  thing  be 
assigned  for  error,  which  can  render 
it  necessary  to  enquire  into  the  title. 
Wilkes  V.  Jorde7i,  Hob.  5. 

As  it  may  be  that  this  writ  is 
only  brought  for  delay,  plaintiff  in 
ejectment  may,  pending  the  writ, 
bring  his  action  for  mesne  profits ; 
but  if  it  be  not  brought  for  that 
cause,  the  sum  which  plaintiff  re- 
covers may  be  given  in  evidence 
in  mitigation  of  damages,  on  a  writ 
of  enquiry.  Donford  v.  Ellys,  12 
Mod.  138. 

And  plaintiff  may  enter,  pending 
this  writ,  if  he  find  the  premises 
vacant.  Badger  v.  Floyd,  Holt,  199. 
cited  in  Withers  v.  Harris,  Rayro. 
SOS. 

The  above-mentioned  statute  how-^" 
ever  docs  not  extend  to  any  writ  of 
error  brought  by  an  executor  or  ad- 
ministrator.    Runn.  on  Eject.   423. 
(ed.  1795.) 


CHAPTER 
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WRIT   OF    RIGHT. 
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CHAPTER  III. 


OP    THE    WRIT    OF    EIGHT. 


BY  the  32  H.  VIII.  c.  1.  No  person  shall  have  a  Writ  of  Right  of 
the  possession  of  his  ancestor,  but  within  threescore  years,  nor  of  his 
own  but  within  thirty  years,  (a) 

A  claim  or  entry  "lo  prevent  the  statute  roust  be  upon  the  land,  unless 
there  shall  be  some  special  reason  to  the  contrary. — Ford  v.  Grey,  H. 
2  Ann.   Salk.  283.  (b) 

Note ;  The  possession  of  one  joint-tenant  is  the  possession  of  another, 
so  far  as  to  prevent  the  statute,  (c) 


(a)  Vide  etiani  Heme  v.  Lilborne, 
1  Bulst.  159.  162. 

By  this  writ  the  property,  as  well 
as  the  possession,  are  recoverable, 
and  it  is  the  only  remedy  for  the 
owner,  or  his  ancestors,  after  they 
have  neglected  to  bring  a  writ  of 
entry,  or  as.size,  or  mort  d'auncestor, 
or  of  novel  disseisin  within  thirty 
years.     F.  JSf.  B.   I.  12. 

CbJ  Et  vide  Heme  v.  Lilbome, 
sup,  Co.Li(i.l5.  SCom.Dig.lST. 

(c)A  writ  of  right  is  usually  a  writ 
close.  WiUiam  v.  Gwyn,  2  Saund. 
45  d.  n.  4,  and  not  a  writ  patent,  as 
it  is  called  in  reporting  the  case  of 
Tysscn  v.  Cfark,  3  VVils.419.  541. 
5o8 :  and  it  is  to  be  observed,  that 


in  prosecuting  it,  the  smallest  error 
will  be  fatal.  Dumsday  v.  Hughes, 
3  Bos.  &  Pull.  453 ;  especially 
where  the  demandant  has  dealt 
unfairly  with  the  tenant.  Almsgill 
V.  Pierson,  1  Bos.  &  Pull.  103: 
and  unless  the  verdict  be  fla- 
grantly wrong,  no  new  trial  will  be 
granted.  Tyssen  v.  Clark,  sup.  and 
2Bla.  941,5.  C.  But  almost  any 
collateral  bar  may  be  given  in  evi- 
dence on  the  general  issue.  S.  C. 

For  the  practical  proceedings  un- 
der this  writ,  and  further  autho- 
rities, vide  Lee's  Diet,  of  Pract. 
1051,  where  this  subject  is  very 
ably  treated,  and  the  forms  arc  sup- 
plied. 


CHAPTER  IV, 


OF  THE   WRIT   OF   FORMEDON. 


BY  21  Jac.  I.  c.  16.  All  Writs  of  Formedon  shall  be  sued  within 
twenty  years  next  after  the  title  or  cause  of  action  first  descended,  or 
fallen,  with  a  proviso  that  if  the  person  entitled  to  such  writ  be,  at  the 
time  of  the  said  writ  first  descended  or  fallen,  within  twenty-one  years, 
feme  covert,  S^c,  then  such  person  and  his  heirs  may,  notwithstanding 

the 
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the  said  twenty  years  be  expired,  bring  his  action,  so  as  it  be  within  ten 
years,  ^c.  (a) 

If  the  tenant  plead  that  A.  ne  done  pasy  it  is  not  sufficient  for  the  de- 
mandant to  prove  the  gift  by  another:  (2  Rol.  Abr.  676.  pi.  13.)  So 
I  *  116]  if  the  demandant*  count  of  a  gift  in  frank-marriage,  a  giit  with  a  re- 
mainder  in  fee  is  not  sufficient  evidence. — Ibid.  pi.  14. 

In  a  formedon  in  discender  the  demandant  must  make  himself  heir  to 
him  who  was  last  seised  by  force  of  the  intaii ;  but  he  need  not  mention 
an  ancestor  who  happened  to  be  inheritable,  but  never  was  actually 
seised  by  force  of  the  intaii. — Buckmere's  Case,  7  Jac.  I.  8  Co.  88. 
Anon.  Dy.  14. 

In  a  formedon  in  reverter  the  demandant  need  not  alledge  that  all  the 
issue  inheritable  are  dead,  but  it  is  sufficient  to  say  the  donee  is  dead 
"vdthout  issue ;  for  he  is  a  stranger  to  the  pedigree :  But  he  must  not 
omit  any  of  his  own  ancestors  who  were  seised  of  the  reversion. — 
Booth,  153. 

In  a  formedon  in  reverter  the  taking  the  profits  must  be  alledged 
Jboih  in  donor  and  donee :    So  in  a  formedon  in  remainder,  if  a  fee- 


faj  This  writ  was  granted  by  sta- 
tute de  do7ns,  {IVestm.  2.  3  Ed.  I.) 
and  lies  for  one  who  is  entitled  to 
lands  by  virtue  of  an  entail ;  it  is  in 
nature  of  a  writ  of  right,  and  is  the 
highest  action  a  tenant  in  tail  can 
have,  where  upon  alienation  the  es- 
tate tail  is  discontinued,  and  the 
remainder  is  by  failure  of  the  parti- 
cular estate  turned  into  a  mere 
right.     Co.  Litt.  B\6.    Finch's  Law, 

Of  formedon  there  are  three  spe- 
cies :  1.  In  the  discender  it  lies  where 
a  gift  in  tail  is  made,  and  the  tenant 
in  tail  aliens,  or  is  disseisedj  and 
dies,  in  which  case  his  heir  shall  re- 
cover the  lands  against  the  actual 
tenant  of  the  freehold,  but  he  must 
prove  himself  heir,  secundum  formam 
doni.     p.  JV.  £.  211,  212. 

2.  In  remainder  it  lies  upon  a  gift 
for  life,  or  in  tail,  or  in  fee,  and  he 
who  has  the  particular  estate  dies 
without  issue  inheritable,  whereupon 
a  stranger  intrudes  on  the  remainder- 
roan,  and  keeps  possession.  The  re- 
mainder-man shall  then  have  this 
writ,  stating  the  fornvof  the  gift,  and 


the  happening  of  the  event  on  which 
the  remainder  depended.  F.  N.  B. 
217. 

3.  In  reverter  it  lies  where,  by 
the  death  of  the  donee  in  tail,  or 
his  heirs  without  issue  of  the  body, 
the  reversion  falls  into  the  donor,  his 
heirs  or  assigns.  The  reversioner  in 
such  case  shall,  by  this  writ,  suggest 
the  gift  his  own  title  minutely  fron^ 
the  donor,  and  the  failure  of  issue, 
which  lets  in  his  reversion,  and  thus 
recover  the  lands.  F.  N.  B.  219* 
Buckmere's  Ca.  8  Co.  88. 

Formedon  in  discender  lies  also  by 
the  heir  of  a  coparcener  in  tail,  who 
after  partition  aliens  her  part,  and 
then,  by  reason  of  her  sister's  death, 
takes  the  other  part.  For  a  copar- 
cener lies  also  formedon  insimul  tc- 
nuit  against  a  stranger  on  the  an- 
cestor's possession,  and  it  may  be 
brought  without  naming  her  com- 
panion in  possession.  And  it  lies 
also  for  one  heir  in  gavelkind  of 
lands  intiuled,  and  where  the  lands 
are  held  without  partition.  N.  Nat. 
Brtv.  476.  481. 

simple 
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simple  be  demanded ;  but  if  an  estate  tail  only  be  demanded  (as  in  a 
formedon  in  discender)  it  is  sufficient  to  alledge  expkes  in  the  donee 
only. -^Hiinloke  v.  Petre,  H.  3  W.  III.  2  Lutw.  963. 

In  a  formedon  in  discender  by  husband  and  wife  in  right  of  die  wife, 
the  discent  must  be  made  to  the  wife  alone ;  but  in  a  formedon  in  re- 
verter it  may  be  laid  either  to  the  wife,  or  to  the  husband  and  wife. — 
E.  Clanricarde  v.  Sydney,  M.  11  Jac.  I.  Hob.  1. 

The  defendant  pleading  never  tenant  of  the  freehold,  in  abatement, 
the  plaintiff  refused  to  accept  the  plea ;  but  upon  motion  the  plea  was 
ordered  to  be  received,  for  it  cannot  be  pleaded  otherwise  than  in  abate- 
ment.— 1  Barnes,  238.  (a) 


I16« 


(a)  Non-tenure  special  may  be 
pleaded  where  the  tenant  shews 
what  estate  or  interest  he  hath  in 
the  laud  demanded,  and  therefore 
this  plea  must  always  state  who  is 
tenant.  Bishop  v.  Cossen,  1  Brownl. 
153.    Boot/i,  29. 

Non-tenure  of  parcel  of  an  entire 
thing  abated  the  whole  writ  at  com- 
mon law,  but  by  statute  25  Ed.  III. 
c.  l6,  no  writ  shall  be  abated  by 
the  e.\ception  of  non-tenure  of  par- 
cel, save  only  as  to  that  parcel 
whereof    non-tenure     was   alledged. 


Fowle  y.Dobk,  1  Mod.  181.  Bootli, 
29. 

But  on  non-tenure  of  the  "whole 
pleaded,  defendant  need  not  shew 
who  was  tenant,  but  of  parcel.   S.  C. 

After  a  general  imparlance  the  te- 
nant cannot  plead  non-tenure  of  ;?arf, 
though  of  the  whole  he  may.  Bar- 
roTo  V.  Haggctt,  3  Lev.  55. 

A  tenant  may  plead  both  in  bar 
and  abatement  in  this  action,  and 
there  are  several  pleas,  but  non-te- 
nure can  only  be  pleaded  in  abate- 
ment. 


CHAPTER  V. 


OF    THE    WRIT    OF    DOWER. 


DAMAGES  in  Dower  are  given  by  the  statute  of  Merton,  c.  1.  (a) 
(Vide  Co.  Litt.  32  b.  for  an  exposition  of  this  statute),  but  it  extends 


CaJ  This  writ  lies  where  a  woman 
has  received  only  part  of  her  dower, 
to  recover  the  residue  againbt  the 
same  tenant  in  the  same  term,  and 
dower  unde  nil  habet  lies  where  a 
wife  has  received  no  part,  nor  has 
her  husband  made  any  assurance 
thereof,  so  that  she  is  driven  to  sue 
the  heir  or  his  guardian.  F.  N.  B.  J, 
Co.  Litt.  32.  Wood's  Inst.  568. 

At  common  law,  before  the  sta- 
tute of  JVestm.  1.  c.  39,  if  a  woman 


received  even  the  smallest  part  of 
her  dower  of  any  one  tenant,  she 
had  no  remedy  for  the  rest,  but  by 
this  writ;  for  if  she  brought  dower 
unde  nil  habet,  the  acceptance  of 
part  was  a  good  plea  in  abatement, 
but  now  it  shall  be  no  plea  in  abate- 
ment for  defendant  to  say,  she  has 
received  part  of  any  other  person, 
and  this  extends  as  well  to  a  guardian 
in  chivalry,  as  to  the  tenant  of  the 
land.  2  Inst.  26'l. 

only 
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only  to  lands  whfereof  the  husband  died  seised ;  and  therefore  if  the  jury 
do  not  find  that  he  died  seised,  judgment  for  damages  will  be  reversed  j 
they  must  find  too  of  what  estate  he  died  seised,  vit.  an  estate  in  fee  or 
in  tail ;  for  if  the  husband  alien,  and  take  back  an  estate  for  life,  the  wife 
shall  recover  dower,  but  no  damages. — Bromley  v.  Littleton,  M.  5  Jac.  1. 
Yelv.  112.  (a) 

If  the  jury  find  the  husband  died  seised,  they  must  find  the  time  when, 
[#117]  tl^s  annual  value  of  the  land,  damages  on  account  *of  the  detention 
and  costs ;  but  if  they  find  the  husband  was  seised  but  did  not  die  so, 
then  no  costs  or  damages,  but  only  the  value  of  the  land  ;  for  damages 
are  given  by  the  statute  of  Merton  only  where  the  husband  died  seised, 
and  the  statute  of  Gloucester  gives  costs  only  where  the  plaintiff  re- 
covers damages. — Dennis  v.  Dennis,  E.  23  Car.  II.  2  Saund.  331. 

The  reason  why  the  jury  are  to  find  the  value  of  the  land  in  case 
the  husband  died  seised,  is,  that  the  court  may  give  damages  pursuant 
to  the  statute  of  Merton,  from  the  death  of  the  husband  to  the  time  of 
the  judgment.  (Ibid.)  And  if  the  heir  sell  to  J.  S.  and  the  widow  re- 
cover her  dower  against  him,  he  must  pay  the  whole  mesne  profits 
from  the  death  of  the  husband,  though  he  have  not  himself  been  half 
the  time  in  possession :  she  is  intitled  by  the  statute  and  can  recover 
only  against  the  tenant. — Brown  et  XJx'  v.  Smith,  H.  25  Si-  26  Car.  II. 
c.  28. 

Though  the  statute  say  only  that  she  shall  recover  damages  to  the  time 
of  the  judgment,  yet  if  she  obtain  judgment  by  default,  upon  a  writ 
of  enquiry,  the  jury  may  give  her  damages  to  the  time  of  the  inquisition, 
unless  she  were  in  possession  before  by  virtue  of  an  execution  awarded 
upon  the  judgment  by  default.  The  jurj'  may  assess  damages  beyond 
the  revenue,  for  she  may  have  sustained  more. — Walker  v.  Levinz,  E. 
29  Eliz.  1  Leon.  56. 

Damages  must  be  after  demand  of  dower,  for  the  heir  is  not  bound 
to  assign  till  demanded.  (Co.  Lift.  33.)  But  unless  the  heir  plead  tout 
Jours  prist,  he  shall  not  take  advantage  of  the  widow's  laches  in  not 
demanding  her  dower ;  and  though   he  plead  tout  temps  prist,  yet  she 

(«)  Jiulgment   in   dower  is    to   re-  Co.  15.  Brozvning  \.  Boston,    Plowd. 

cover  a  third   part  of  tlie    lands   by  141.   AnmdcWs  Case,  Dy.  263.  Co. 

mctt'S  and   bounds,  and  a  wife  may  Litt.  32  a.  208  a.  If  any  thing  be  ob- 

have   this   writ    against   an   hoir  or  jcctcd  precedent  to  the  title  of  dower, 

any  one  who  has  a  power  to   assign  a  widow  may  recover   with  a  cessat 

dower.    So  she  may  against  the  lord  execvtio  title  that  objection  is  deter- 

who  enters  upon  the  land  for   an  cs-  mined.     Lindscy  v.  Lnulseij,    1  Salk. 

cheat,  but  to  the  king  siic  mu?^  sue  291. 


by  petition,      Bedivgjidd's  Case,  9 


shall 
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shall  recover  damages  from  the  teste  of  the  original  to  the  execution  of 
the  writ  of  entry  ;  but  if  the  heir  assign  dower,  and  the  wife  accept 
tliereof,  she  loses  her  damages. — Kenty.  Kent,  M.  1733.  K.  B.  2  Stra. 
971.  Yeo  V.  Yeo,  T.  14  Geo.  III.  K.  B.  2  Dick.  498.  Co.Litt.  32. 

Upon  a  trinl  at  bar  the  issue  was,  if  there  were  a  demand  of  dow^r, 
to  intitle  the  plaintiff  to  damages,  she  proved  an  actual  demand  of  the 
heir  who  was  an  infant,  and  the  court  held  that  dower  was  demandable 
of  the  heir,  though  he  was  under  the  age  of  fourteen,  and  that  the  not 
assigning  of  dower,  though  the  infant  did  not  refuse  to  do  it,  but  was  pre- 
vented by  his  guardian,  was  a  refusal  in  law  sufficient  to  intitle  the  plain- 
tiff to  damages.— Corse//is  v.  Corsellis,  H.  29  &  30  Car.  IT.  Finch,  200. 

Detinue  of  charters  of  the  same  land  is  a  good  plea  in  delay  of 
dbwer,  and  if  she  deny  the  detainer,  and  that  be  found  against  her,  she 
shall  lose  her  dower. — Brickheadv.  York  Archhp.  M.  6  Jac.  I.  Hob. 

i99. 

He  that  pleads  detainment  of  charters  ought  to  alledge  what,  and 
likewise  plead  that  he  has  been  always  ready  to  render  dower,  and  yet  is, 
if  the  defendant  would  deliver  the  charters ;  therefore  it  cannot  be 
pleaded  after  imparlance. — Beding field's  Case,  H.28Eliz.  9  Co.  18. 
Gerard  v.  Gerard,  H.  7  VV.  HI.    1  Salk.252.  11  Hen.  VI.  4. 

The  tenant  pleaded  that  the  demandant  detained  certain  charters,  ^c.   [  118  j 
and  if  she  will  render,  &^c.  then  ready  to  render  dower,  <?)c.  the  demand- 
ant produced  the  deed,  and  prayed  dower,  and  the  deed  was  read,  so 
riiat  the  court  perceived  it  was  the  same  deed  ;  by  which  the  demandant 
recovered. — Bro.  Dozcer,  53. 

But  if  a  wife  be  with  child,  the  heir  for  the  time  being  cannot 
plead  detinue  of  charters,  for  she  may  keep  them  for  the  infant. — Bro. 
Dourer,  8. 

If  the  defendant  plead  ne  unques  seise  que  dower,  she  may  give  in 
evidence  a  release  to  her  husband,  or  a  surrender  to  him  by  one  who  was 
seised  as  joint-tenant  with  him.  So  if  the  demand  be  of  an  advowsoa 
or  rent-charge,  she  may  give  a  grant  of  the  rent  or  advowson  in  evi- 
dence, and  that  her  husband  died  the  day  before  payment  or  present- 
ment.~-2  Rol.  Abr.  QlQ.  c.  10. 

Father  tenant  for  life,  remainder  to  his  son  in  tail,  remainder  to  the 
father  in  fee,  father  and  son  were  hanged  out  of  the  same  cart  for 
felony.  {Broughton  v.  Randal,  T.  38  Eliz.  Noy.  64.)  The  father's 
widow  brought  a  writ  of  dower,  and  upon  the  issue  ne  unques  seisie, 
upon  proving  by  witnesses  that  the  father  moved  his  feet  after  the  death 
of  the  son;  she  recovered. — Gj/ppin  v.  Burnn/,  M.  1.095.   Cro.  Eliz. 
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If  the  tenant  plead  ne  unques  accouple  in  loial  matrimonie,  it  shall 
not  be  tried  by  a  jury,  but  a  writ  shall  issue  to  the  bishop  to  certify  it. 

The  defendants  having  pleaded  we  ungues  accouplcy  the  plaintiif  re- 
plied a  sentence  of  the  ecclesiastical  court  in  a  cause  of  divorce  brought 
by  Sir  If.  W.  against  her,  charging  that  she  was  his  wife,  and  had  com- 
mitted adultery  with  /.  11.  to  which  she  pleaded,  that  she  was  the  lawful 
wife  of  the  said  J.  JR.  and  not  of  the  said  Sir  W.  W.  and  that  after- 
wards J.  R.  died,  and  the  cause  coming  on  to  be  heard,  the  judge  did 
declare  that  the  plaintiff  had  been  the  wife,  and  was  then  the  widow  of 
the  said  J.  R.  and  prayed  judgment  whether  the  defendants  were  not 
estopped  to  plead  ne  unques  accouple.  The  court  held  it  no  estoppel, 
as  the  bishop's  certificate  in  an  action  between  the  plaintiff  and  other 
defendants  would  have  been. — Robins  v.  Crutchly  et  aV  T.  33  Geo.  II, 
2Wils.  118.127. 

If  issue  be  taken  upon  the  life  or  death  of  the  baron,  it  shall  not  be 
tried  by  a  jury,  but  by  the  court,  and  a  day  shall  be  given  to  the  parties 
to  produce  their  witnesses,  and  presumptive  evidence  will  be  sufficient ; 
but  queer ey  whether  if  it  be  found  against  the  tenant,  it  will  be  peremp- 
tory, or  whether  he  shall  not  plead  to  the  right  of  dower. — Parker's 
Case,  M.  38  Eliz.  Dy.  185.  pi.  65.  (a) 
[  119  ]  By  16  &  17  Car.  11.  c.  8.  Execution  shall  not  be  staid  by  writ  of 
error  upon  any  judgment  after  verdict,  unless  the  plaintiff  become  bound 
to  pay  damages  and  costs  in  case  the  judgment  be  affirmed,  or  the  plain» 
tiff  discontinue,  or  be  nonsuited ;  and  a  writ  shall  issue  to  enquire  of 
mesne  profits  and  damages  by  waste  done  after  the  first  judgment. — Kent 
V.  Kent,  E.  7  Geo.  II.  Stra.  971. 

Note  ;  If  the  judgment  be  affirmed  in  dom.  proc.  and  costs  given,  the 
defendant  may  bring  an  action  on  the  recognizance  for  such  costs,  with- 
out suing  out  a  writ  of  enquiry. — Roe  v.  Roach,  E. .  1 1  Geo.  II.  Andr. 
153.  (b) 

CHAPTER 

faj  In  dower  against  eight  feoffees  cess  is  a  summons  to  appear,  and  if 

of  the  husband   after  marriage,  two  defendant  neglects,  or  does   not  cast 

confessed  the  action,  and  six  pleaded  an  cssoign,  a  grand  cape  lies  to  seize 

issuably.     The   wife   had   judgment  the  lands.     By  statute  31  Eliz.  c.  3, 

first  for  her  third  of  two-eighths  of  every  summons  on  the  land  must  be 

the  land,  and  afterwards    the  issue  made  fourteen  days  before  the  return 

being  found  against  the  rest,  she  re-  of  the  writ,  and  proclamation  made 

covered  her  third    of  the   remaining  at  the  church  door  on  a  Sunday,  or 

six  parts  of  the    land.     Anon.   Dy.  no  grand  cope  can  be  awarded   but 

187.  Co.  Litt.  32.  on  an  alias  and  pluries  summons  till 

(b)  A  wife  should  proceed  to  de-  proclamation,  but  on   the  return  of 

mand   her  dower   immediately, after  the    writ  of   summons,    the  dcfend- 

Uer  husband's  death.    The  first  pro-  ant's  attorney  may  enter  appearance 

with 
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CHAPTER  VI. 

OF   WASTE. 

BY  the  statute  of  Gloucester ^  {QEdzv.i.  c.5.)  the  pklntlff  in  an 
action  of  Waste  is  to  recover  the  thing  wasted,  and  treble  damages,  (a) 

If  a  lease  be  made  excepting  the  wood  and  timber,  an  action  of  waste 
will  not  lie  against  the  lessee  for  cutting  it  down,  because  not  demised. — 
Jnon.  Dy.  1 1 9.  * 

If  a  termor  assign  his  term  except  the  trees,  and  after,  the  trees  are 
cut  down,  waste  will  lie  against  the  assignee,  for  the  exception  was 
void ;  but  if  tenant  for  life  make  a  lease  for  years,  he  may  except  the 
trees,  because  he  still  remains  tenant  and  is  chargeable  in  waste. — Saun- 
ders' Case,  41  Eliz.   5  Co.  1 12. 


with  the  filazer,  and  pray  view,  SfC. 
Then  passes  a  Writ  of  view,  whereby 
the  shcrift"  is  to  shew  tlie  tenant's 
land,  and  on  return  the  defendant's 
attorney  takes  a  declaration,  and 
generally  pleads  7ie  unque  seize,  SfC. 
On  which  issue  being  joined,  and  a 
trial  had,  the  jury  are  to  give, da- 
mages for  the  mesne  profits  from  the 
death  of  the  husband,  for  which 
execution  issues  to  the  sheriff"  to 
give  possession  of  a  third  of  the 
lands,  and  the  wife  takes  seisin  by 
the  delivery  of  a  turf,  or  by  any  beast 
then  on  the  land.  Fitz.  Doxvcr,  4S. 
Et  vide  JFilliam  v.  Guyn,  2  Saund. 
45.  (a.)  n.  4. 


fa)  When  the  xvaste  and  damages 
are  ascertained,  and  judgment  is 
given,  if  the  tiling  wasted  be  sub- 
sisting, plaintiff  may  recover  it  by 
writ  of  seisin,  but  if  not,  plaintiff 
can  only  have  treble  damages,  which 
he  must  recover  as  he  would  all 
other  damages  in  personal  and  mixed 
actions.  3  Blac.  Com.  c.  14. 

This  writ  lies  at  common  law,  and 
on  the  statute  of  Gloucester,  for  the 
owner  of  an  inheritance  in  reversion 
or  remainder  against  a  tenant  for 
life,  in  dower,  by  the  curtesy,  or  for 
years,  and  by  statute  of  Westminster 
(13  Ed.  I.  c.  22.)  by  one  tenant  in 
common  against  another,  and  the 
equity  of  the  statute  has  been  holden 


to  extend   to  joint-tenants,    but   not 
to  coparceners.  2  Inst.  403,  404. 

Waste  is  a  mixed  action,  real  as  to 
the  land,  and  personal  as  to  the  da- 
mages. 3  Blac.  Com.  227.  Finch,  2$. 
But  now  the  most  usual  remedy  is 
by  a  bill  in  Chancery  for  an  injuncj 
tion  to  stay  waste.  Atkins  v.  Teinple, 
1  Ch.  Rep.  14.  Williams  v.  Daij,  2 
Ch.Ca.  32. 

By  this  writ  the  plaintiff  is  called 
to  appear  and  shew  cause  why  he 
committed  waste  to  the  plaintiff's 
disherison.  J".  iV.  B.  55.  And  if  he  ap- 
pear not  the  sheriff'  goes  personally 
to  the  plase  wasted,  with  his  jury, 
where  he  enquires  of  the  waste  done, 
and  on  his  return  the  judgment  is 
founded.  Crocker  v.  Dormer,  Poph. 
24.  But  if  defendant  appears,  and 
then  suffers  judgment  b)  defiuilt,  he 
confesses  the  waste,  and  in  that  case 
the  sheriff  goes  not  to  the  place,  but 
only  makes  an  enquiry  of  ihoqi/antiini 
of  damages,  as  in  other  actions.  Fos- 
ter v.  Spooner,  Cro.  Eliz.  18.  Warn- 
ford  V.  Haddock,  Cro.  Eliz.  290. 

The  process  in  this  action  is  first 
a  writ  of  summons  made  out  by  the 
cursitor  of  the  court,  on  the  return 
of  which  defendant  may  essoin,  and 
plaintiff  adjourn,  Syc.  Then  the  fi- 
lazer makes  out  a  poJie,  on  the  re- 
turn of  which  a  distringas  issues  for 
defendant  to  appear,  which  done, 
plaintiff  declares,  and  defendant 
pleads,  4  '^• 


The 
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The  plaintiff  declared  that  being  seised  in  fee  of  a  farm  called  Strode's 
farm,  he  leased  the  said  farm  to  the  defendant  for  ninety-nine  years,  and 
that  the  defendant  did  waste  in  the  farm,  to  wit,  in  cutting  down  two 
hundred  oaks  in  a  close  called  Webb's  close,  parcel  of  the  said  farm  ; 
and  on  demurrer  it  was  holden  certain  enough,  for  the  declaration  follows 
the  lease,  and  the  waste  is  assigned  in  a  particular  place  alledged  to  be 
parcel  of  the  demised  premises. — Strode  v.  Devetiish,  M.  1  Geo.  I. 

If  the  defendant  plead  nul  waste  fait,  and  issue  is  taken  thereupon, 
the  plaintiff  must  prove  his  title  as  laid  in  the  declaration,  for  it  is  not 
admitted  by  the  plea.  The  plaintiff  must  likewise  prove  the  kind  of 
waste  laid  in  his  declaration ;  and  therefore  if  he  alledge  waste  in  cutting 
trees,  and  the  jury  find  that  he  stubbed  them  did  not  cut  them,  it  is 
variance. — Leigh  v.  Leigh,  E.  4  W.  &  M.  2  Lutw.  1507. 
[120]  Wherever  the  plaintiff  is  to  recover  per  visum  juratorum,  there  ought 
to  be  six  of  the  jury  that  have  had  the  view ;  therefore  it  seems  a  good 
exception  for  the  defendant  at  the  trial,  that  there  are  not  six  viewers 
appear. — Co.Litt.}58. 

Tlie  defendant,  upon  the  general  issue  nul  waste  fait,  may  give  in 
evidence  any  thing  which  proves  it  no  waste ;  as  that  it  was  by  tempest, 
S)-c.  but  not  that  it  was  for  repairs,  or  that  the  plaintiff  gave  him  leave 
to  cut,  or  that  he  had  repaired  before  the  action  brought.  Neither  will 
it  be  any  defence  that  a  stranger  did  it,  for  if  the  plaintiff  should  not 
have  his  action  of  waste,  he  would  be  without  remedy ;  and  the  de- 
fendant may  bring  trespass  against  the  stranger,  and  recover  his  damages. 
But  it  would  be  a  good  plea  to  say  that  the  plaintiff  himself  did  it.— 
Co.  Litt.  283.  2  Inst.  145.  50  Hen.  IV.  2  b. 

If  waste  be  assigned  in  three  houses,  two  gardens,  S^c.  the  jury  ought 
to  find  damages  severally  for  every  of  them,  for  if  it  be  but  of  small 
value  for  any  of  them,  the  court  will  not  adjudge  it  waste  as  to  that 
part;  but  if  the  jury  give  entire  damages,  it  shall  not  be  intended  that 
there  were  petit  damages  in  any,  and  therefore  the  verdict  will  be  good. — 
King  V.  Fitch,  T.  1634.  Cro.  Car.  414.  452. 

If  the  plaintiff  have  judgment  by  nihil  dicit,  and  a  writ  of  enquiry 
issue,  the  jury  shall  enquire  of  tlie  damages,  but  not  of  the  place  wasted, 
for  that  is  confessed.  {Topping  v.  King,  E.  19  Jac.  I.  Winch.  5.)  But 
after  a  recovery  by  default  there  goes  out  a  writ  to  enquire  de  vasto 
facto,  et  quod  vastum  predict'  J.  (the  defendant)  fecit,  so  as  the  de- 
fendant may  give  evidence,  and  the  jury  find  that  no  waste  was  done,  or 
if  they  find  damages  only  to  a  small  sura,  the  plaintiff  shall  not  have 
J  judgment.-  Co.  Litt.  355,  356.  Bro.  Waste,  70.  (a) 

(a)  For  a  corrective  injury  a  writ      a   remcily  prtvenfative,  which  is  by 
of  uante  is  proper,  but  there  is  also      writ  of  Estregcmait. 

CHAPTEU 
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CHAPTER  VII. 


OF    WRITS    OF    ASSIZE. 


WRITS  of  Assize  are  of  two  sorts,  novel  disseisin  and  mort  de  an- 
cestor ;  (a)  the  first  process  is  an  original  out  of  chancery  directed  to  the 
sheriff,  commanding  him  to  return  a  jury,  who  are  called  recognitors  of 
the  assize ;  they  are  to  be  taken  in  K.  B.  or  C.  B.  for  the  county  in 
wl)ich  they  sit,  and  for  all  others  in  their  proper  counties,  but  to  be 
adjourned  for  *  difficulty  into  C.  B.     The  tenant  is  to  appear  and  plead  [  *  121  J 


(a)  Mort  de  ancestor  lies  where 
the  abatement  by  a  stranger  hap- 
pened after  the  death  of  the  de- 
mandant's father,  mother,  brother, 
sister,  uncle,  aunt,  nephew,  or  neice. 
Reg.  Orig.  223,  and  the  writ  is  di- 
rected to  the  sheriff  to  summon  a 
jury  to  view  the  lands,  and  to  en- 
quire whether  the  ancestor  died  seised, 
and  whether  the  demandant  is  the 
next  heir.  F.  N.  B.  195.  1  Com..  Dig. 
41(5,  it  is  good  as  well  against  the 
abator  as  against  any  other  possessor 
of  the  land,  but  it  lies  not  between 
privies  in  blood.  Co.  Litf.  S-iS.  Yet 
where  the  abatement  happen  on  the 
death  of  a  grandfather  or  grand- 
mother, this  writ  is  no  longer  his  but 
a  writ  of  A^le,  so  for  a  great-grand- 
father or  grcat-grand-mother,  a  writ 
of  Besaj/Ie,  and  if  it  mount  one  de- 
gree higher,  then  Tresayle,  and  if  the 
abatement  happen  on  the  death  of  a 
coUaternl  relative,  then  a  writ  of 
Cosinage  must  issue.  Finch's  Latv, 
266,  267,  aud  the  same  things  shall 
be  enquired  of  as  in  mort  de  ancestor, 
for  the  only  difference  is,  that  the 
ancestral  writs  must  expressly  state 
the  seisin  of  the  ancestor  at  his  death, 
and  the  demandant's  own  right  of 
inheritance.  2  Inst.  399.  There  is 
also  another  auncestral  writ,  called 
a  nuper  ohiit,  which  lies  to  establish 
an  equal  division  among  coheiresses, 
where  one  enters,  and  holds  out 
against  the  rest.  jF.  N.  B.  197,  Finch, 
293.  Reg,  Orig.  226.  N.  N.  B.  437. 
Booth,  tit.  Ass.    But  none  can  have 


these  writs  beyond  the  fourth  degree. 
Hale  on  F.  N.  B.  221.  though  in  the 
lineal  ascent  he  may  proceed  ad  in- 
finitum.  Fifz.  Abr.  tit.  Cosinage,  15. 
3  Blac.  Com.  18(5.  Sed  semble  that 
since  the  statute  of  12  Car.  II.  c.  24, 
which  converts  all  tenures  into  com- 
mon socage,  no  assize  of  mort  de  an- 
cestor can  be  brought,  but  recourse 
must  be  had  to  the  writs  of  Entry. 
3  Blac.  Com.  187. 

This  writ  lies  also  for  the  heir  of 
a  wife,  whose  husband  (being  tenant 
by  the  courtesy)  alienated  his  wife's 
land,  and  died,  if  such  heir  have 
not  assets  by  descent  from  the  tenant 
by  curtesy,  and  the  same  shall  be, 
as  well  where  the  wife  was  not  seised 
of  the  land  at  her  death,  as  where 
she  was  seised.  N.  Nat.  Brcv.  489. 

So  a  warden  of  a  college,  Sj-c.  shall 
have  this  writ,  of  rents  of  which  his 
predecessor  was  seised,  and  a  man 
may  have  it  against  several  tenants 
in  different  counties  by  several  sum- 
monses, but  if  a  tenant  make  default 
on  the  return  day,  the  plaintiff  must 
issue  a  re-summons,  and  if  he  again 
make  default  then  the  assize  shall 
be  taken,  ^c.  Bro.  Ass.  88. 

Damages  are  recoverable  in  this 
action,  but  it  lies  not  of  an  estate 
tail  only  where  the  ancestor  was 
seised  in  fee.  Bro.  Ass.  l\nd  though 
a  man  be  barred  in  assize  bf  novel 
disseisin,  yet  on  shewing  a  descent 
or  other  collateral  matter  he  may 
have  mort  de  ancestor,  or  a  writ  of 
e?ttry  sur  disseisin,  SfC. 


P  2 


instantly 
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instantly  (unless  the  court  will  allow  him  an  imparlance)  on  the  same 
day  the  writ  is  returnable,  for  the  demandant  is  to  count  immediately ; 
and  therefore  if  he  be  not  ready  he  shall  be  nonsuited,  but  he  may 
bring  a  new, assize.  (Savier  v.  Lenthall,  H.  1  W.&  M.  Salk.  82.)  And 
note ;  if  the  defendant  plead  in  abatement,  he  must  plead  over  in  bar 
at  the  same  time ;  and  if  there  be  several  defendants,  and  any  of  them 
do  not  appear  the  first  day,  it  shall  be  taken  by  default  against  them. — 
Saveris  v.  Briggs,  E.  5  W.  III.  Salk.  83. 

Though  the  assize  be  awarded  by  default,  yet  the  tenant  may  give 
evidence,  and  the  jurors  find  for  him,  but  he  caimot  plead  in  abate- 
ment or  bar  of  the  assize,  nor  challenge. — Cragge  v.  Norfolk,  H.  26  & 
27  Car.  IF.  2  Lev.  120.  Co.  Litt.  355. 

An  assize  of  novel  disseisin  must  be  founded  upon  a  seisin  in  him  Mho 
brings  the  writ,  and  therefore  this  writ  is  rarely  used  novv-a-days  for  any 
thing  beside  the  recovery  of  an  office.  It  will  lie  as  well  for  an  office 
for  life  as  in  fee,  though  the  statute  of  Westminster  2.  c.  25,  mentions 
only  offices  in  fee,  but  that  statute  is  made  in  affirmance  of  the  com- 
mon law.  (a)  The  statute,  with  the  reading  upon  it  in  2  Inst,  and  liner's 
Abr.  tit.  Jssize  (A.  2.)  is  worth  consulting,  but  it  being  a  suit  not  much 
in  use,  1  shall  not  transcribe  their  learning, —  Co.  Litt.  47. 

The  plaint  need  not  be  so  certain  (where  it  is  for  land)  as  in  other 
writs,  because  the  judgment  is  to  xeco\er  per  visum  recognitorum,  there- 
fore if  it  be  so  certain  that  the  recognitors  may  put  the  demandant  into 
possession,  it  is  sufficient.  But  the  plaintiff"  nmst  prove  his  title  pre- 
cisely as  laid. — The  Serjeant's  Case,  £.  1553.  Dy.  84.  Hei/don  v. 
Goodsalve,  H.  1614.  Cro.  Jac.  335. 

If  the  assize  be  brought  for  an  ancient  office,  the  demandant  need 
not  shew  what  fee  or  profit  is  belonging  to  it,  for  it  shall  be  intended 
there  is  some ;  but  for  an  office  newly  created  he  must  shew  what  fee  or 
profit  is  granted  for  the  execution  of  it,  for  no  assize  lies  for  an  office 
without  fee  or  profit. — Webb's  Cate,  6  Jac.  I.  8  Co.  49. 

An  assize  of  novel  disseisin  must  be  founded  on  an  actual  seisin :  and 
therefore  in  an  assize  for  the  office  of  Serjeant  at  mace  of  the  House 
of  Commons,  where  to  prove  the  seisin,  he  proved  that  he  went  to  the 
house  and  demanded  his  place,  but  received  no  fees,  but  that  in  an  ac- 
tion on  the  case  for  this  disturbance  he  recovered  .£300  damage ;  it  was 
holden  not  to  be  sufficient  proof  of  seisin,  and  the  plaintitF  was  non- 


(a)  It  must  however  be  an  office  of  profit  and   not  of  charge  only. 
WM's  Case,  8  Co.  49. 

suited. 
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suited.  But  in  a  new  assize,  the  plaintiff  giving  in  evidence,  that  one 
committed  by  the  house  to  the  defendant,  compounded  with  *  the  plaintiiF  [  *  122  ] 
for  the  fees  (though  the  defendant  was  in  possession  both  before  and 
after)  it  was  holden  to  be  a  good  seisin  :  it  was  also  proved  that  the  plain- 
tiff in  the  lobby  laid  his  hands  upon  the  mace  then  in  the  defendant's 
hands,  and  would  have  taken  it,  but  the  defendant  hindered  him;  and 
this  was  holden  good  evidence  of  seisin  and  disseisin,  and  the  demandant 
had  a  verdict.— Crag^e  v.  No)folk,  T.  26  Car.  II.  2  Lev.  108.  120.  fa; 
In  an  assize  for  estovers  to  a  house,  upon  issue  nul  tort,  nul  disseisin, 
the  defendant  may  give  in  evidence,  that  the  house  is  fallen  down.  {CoW' 
per  V.  Andrews,  M.  10  Jac.  I.  Hob.  39-)  So  in  an  assize  for  land,  he 
may  upon  the  general  issue  give  in  evidence  a  lease  of  the  land  made  to 
him  before  the  disseisin,  but  not  a  release  after. — Co.  Lit.  283.  (b) 


(a)  In   assize   for   the   office   of 

filazer  in  the  common  picas,  the  de- 
mandant counted  de  libcro  teiitmento, 
and  alledged  seisin  for  taking  money 
for  a  capias,  the  post  being  put  in 
view  where  tlie  ofticer  sat.  Held, 
that  the  court  may  discharge  him,  if 
the  cause  be  without  record  ;  but  if 
there  be  no  cause,  the  court  is  not  a 
disseisor,  and  he  tliat  took  the  office 
ouglit  to  survey  that  at  his  peril. 
Vaux  V.  Jejferen,  Dy.  115.  (a.) 

So  tor  the  office  oi  registrar  of  the 
admiralti/  assize  lieth,  and  in  this 
case  the  demandant  laid  a  prescrip- 
tion to  it,  quod  qiiilibct  hvjusmodi 
persona,  who  should  be  named  by 
the  admiral,  should  be  registrar  of 
the  admiralty  for  life.  Hunt  v.  El- 
lisdon,   Dy.  153. 

So  for  the  office  of  xcood-xcard, 
park-keeper  and  keeper  of  chases, 
'xarrener,  ^c.  assize  lieth,  yet  these 
are  not  at  common  law,  but  by  (he 
statute  of  IVestminster  2.  c.  25.  for 
they  are  of  profit  to  be  taken  in  alieno 
solo.  It  lieth  also  of  all  other  offices 
or  bailiwicks  in  fee.  JFebb'sCa.  8  Co. 
49. 

(b)  Assize  lies  also  for  tithes  by 


Stat.  32  Hen.  VIII.  c.  7-  Cadogan  v. 
Powell,  Cro.  Eliz.  559,  hut,  not  for 
an  annuity  or  pension,  SjC,  and  in 
some  cases  it  will  lie  where  trespass 
vi  et  arrnis  does  not.  Webb's  Ca.  8  Co., 
47.  This  writ,  however,  where  the 
title  to  lands  is  in  question,  is  al- 
most wholly  superseded  by  the  ac- 
tion of  ejectment,  unless  where  length 
of  time  requires  a  writ  of  right  to 
be  brought,  but  where  ejectment 
lies  not,  as  for  a  piscary,  the  posses- 
sion of  which  cannot  be  given  by  the 
sheriff,  an  assize  will  lie,  as  it  may 
be  viewed  by  the  recognitors.  John. 
Webb's  Ca.  S  Co.  47. 

By  magna  charta,  9  Hen.  III. 
c.  12.  assize  of  7iovel  disseisin  shall 
be  taken  in  the  proper  countries  for 
estovers  of  wood,  profit  taken  in 
woods,  corn  to  be  yearly  received  in 
a  certain  place,  toll,  tonnai^e,  d^-c. 
also  for  ottices  in  tee,  also  for  com- 
mon of  turbary  and  fishing,  append- 
ants to  the  freehold,  ^c- 

For  the  proceedings  in  assize  of 
novel  disseisin,  see  P/oW,  41 1,  412. 
Vide  etiaai  Lee's  Pruct.  Diet.  tit. 
Assize. 


CIL\PTER 


122fl 


Injuries  affecting  real  Property.       [Book  III, 


CHAPTER    VIIL 


OF    QUARE    IMPEDIT. 


A  QUA  RE  IMPEDIT  is  a  possessory  action,  for  which  reason  the 
plaintiff  must  shew  an  actual  seisin,  which  in  general  must  be  by  alledg- 
ing  a  presentation  in  himself,  or  in  some  person  under  whom  he  claims; 
(JR.  V.  Landaff  Bp.  H.  8  Geo.  II.  Stra.  1006.)  though  there  may  be  case? 
in  which  that  is  not  necessary,  as  where  a  man  recovers  in  a  writ  of  right 
of  advowson,  and  has  execution.  (2  Rol.  Abr.  378,  U.  F.  N.  B.  33,  H.) 
So  where  it  is  a  new  created  advowson  to  which  there  is  no  presentment. 
And  where  a  presentation  is  necessary  to  be  shewn,  that  of  a  grantee  of 
the  next  avoidance,  or  of  a  tenant  at  will,  is  a  sufficient  title  for  the 
patron  in  fee  to  have  this  writ.  (2  Rol.  Abr.  377.  pi.  13.  Northumber- 
land's Ca.  M.  39  &  40  Eliz.  5  Co.  98.)  (a)  However,  this  defect  of  not 
setting  out  a  presentment  will  be  aided  by  a  verdict,  where  it  was  neces- 
sary for  the  plaintiff  to  prove  it  in  order  to  prove  the  issue ;  for  it  is  not  a 
defect  of  title,  but  a  title  defectively  set  out.— jR.  v.Landqff'Bp.  sup-C^^ 

By 


("aj  The  crown,  as  well  as  the  sub- 
ject, must  alledge  a  presentation, 
and  a  commcndam  retimre  docs  not 
amoviut  to  one  ;  but  where  the  ver- 
dict finds  that  the  crpwn  was  seised 
in  fee  uf  de  nno  grosso,  it  cures  the 
want  of  allegation.  R.  v.  Landaff 
Bp.  sup. 

(bj  In  quare  impedit  the  patron 
only,  and  not  the  clerk,  may  sue  the 
disturber,  but  where  there  is  no  dis- 
turbance this  writ  will  not  lie  ;  there^ 
fore,  wh(  re  the  patron  declared  that 
he  was  distuibecl  on  the  1st  iV^oi'ew- 
htr,  and  dclendant  pleaded  that  on 
1st  Mail  next  there  was  a  lapse  to 
the  quel  n,  who  presented  him,  the 
plea  was  held  ill  on  deuuiner,  be- 
cause defendant  had  not  confessed, 
avoided,  or  traversed  the  declara- 
tion, and  though  the  queen's  title 
was  confessed  by  the  demurrer,  yet 
defendant  having  lost  his  incum- 
bency by  his  ill  plea,  the  patron,  and 
not  the  queen,  shall  present  again. 
Arunddl  v.  Gloucester  Bp.  1  Leon. 
149.   Ow.  49. 


After  plaintiff  has  fully  set  out  his 
title,'  as  in  Birch  v.  Litchfield,  3  Bos. 
&  Pull.  444,  he  must  shew  at  least 
one  presentation  in  himself  or  his 
ancestors,  for  he  must  recover  on  the 
strength  of  his  own  right.  Tufton  v. 
T'cwjj/e,  Vaugh.  7>8;  and  he  must 
shew  a  disturbance  before  action 
brought.  Brickhead  v.  York  Archbp. 
Hob.  199.  On  this  the  bishop  and 
clerk  usually  disclaim  all  title,  save 
the  first,  to  admit  and  institute,  and 
the  latter,  as  presentee,  to  defend  his 
right,  and,  on  failure  of  the  plaintiff 
to  make  out  his  own  title,  defendant 
is  put  to  prove  his,  that  he  may  ob- 
tain judgment.  Thrale  et  at'.  Exe- 
cutors, V.  London  Bp.  et  aV,  1  H.  Bl. 
376.  530;  but  if,  on  the  trial,  the 
right  be  found  for  plaintiif,  three 
other  things  must  be  enquired.  1st, 
Whether  the  church  be  full,  and  if 
so,  of  whose  presentation  ?  for  if  it; 
be  of  defendant's,  the  clerk  is  re- 
moveable  by  writ  brought  in  due 
time.  2dly,  Of  what  value  the  liv- 
ing is?  in  order  that  the  damages 

may 


Chap.  VIII. ]  quare  impedit.  \  iggi 

By  Westminster  2.  c.  5.  If  a  stranger  usurp  upon  an  infant  claiming  by 
descent,  or  upon  tenant  for  life,  by  the  curtesy,  in  dower,  in  tail,  or  upon 
tenant  for  years  by  demise  of  the  ancestor,  the  heir  shall  not  be  put  to 
his  writ  of  right,  but  on  the  next  avoidance  may  present,  or  if  he  be  dis- 
turbed bring  his  quare  impedit,  in  which  he  nmst  lay  the  last  presentation 
in  his  *  ancestor,  and  skip  over  the  usurpation,  for  by  the  statute  that  [  *  123  ] 
is  to  be  counted  as  none  to  this  purpose  :  ( BoswelCs  Ca.  3  Jac.  I.  6  Co. 
148.)   but  if  one  usurp  on  an  infant  heir  who  comes  of  age  within  six 
months,  if  tlie  heir  remove  not  the  incumbent  by  suit,  he  is  out  of  the 
statute.  {StanJiopev.  Lincoln  Bp.  E.  14  Jac.  I.  Hob.  240.)     The  infant 
ill  such  case  cannot  grant  the  advowson,  because  he  has  but  a  right ;  for 
in  this  point  the  statute  has  made  no  change,  but  has  left  the  possession 
with  the  Usurper,  only  has  given  the  usurpec  a  readier  action. — Fitz. 
Qu.  Imp.  67 -(a) 

By  the  7  Ann.  c.  18,  it  is  enacted.  That  no  usurpation  upon  any 
avoidance  in  any  church,  Sfc.  shall  displace  the  estate  or  interest  of  any 
person,  but  he  may  present,  or  maintain  his  quare  impedit  upon  the  next 
or  any  other  avoidance  (if  disturbed)  notwithstanding  such  usurpation. 
And  if  coparceners,  joint-tenants  or  tenants  in  common,  make  partition 
to  present  by  turns,  each  shall  be  adjudged  to  be  seised  of  his  separate 
part  to  present  in  his  turn,  (h) 

If  the  issue  be  found  for  t!ie  plaintiff,  the  jury  are  to  enquire,  first, 
whether  the  church  be  full ;  secondly,  upon  whose  presentment ;  thirdly, 

may  be  assessed  under  statute  IVest'  of  the  several  original  coparceners,  a. 

minster  2.   c.  5.     And  3dly,  In  case,  quare  imptdit  was    brought   by  G.  a 

of    plcnarty    upon    an    usurpation,  stranger,  against  D.  and  E.    E.  died 

whether  six  calendar  months  have  pending  the  writ,  and    the   share   of 

elapsed  between  the  avoidance   and  B.  (who  was  also   dead)    thereupon 

the  writ,  for  then  it  would  be  within  descended  to  F.   in   addition  to   the 

the  statute,  which  permits  an  usurpa-  share  which  he  derived  from  C     D. 

tion  to  be  devested   hy  a,  quare  impe-  suffered  judgment  by  default.    Held, 

dity   brought  infra  tonpus  seniesfre.  that  this  judgment  against  D.  was  a 

So   that   plcnarty  is  still  a  sufficient  bar  to  a  quare  impedit  brought  byi>. 

bar  to  -d.  quare  impedit  hTOM^^i  above  and  F.  (in  which  D.  was  summoned 

six  months  after  the  vacancy  ;  but  if  and  severed)  to  recover  the  same  pre- 

it  be  found   that   plaintitl'    has   the  sentation,  but  it  is   no   bar   to  F.'s 

right,  and  has  sued  in  good  time,  he  right  to  recover  on   the  next  avoid- 

shall  have  judgment  for  the  presenta-  ance  in  his  turn.     Barker  v.  London 

tion.     Lancaster  V.  Lov:e,  Cro.  Jac.  Bp.  1  H.  Bla.  412.    Willes,  659. 

93.     Vide  2  hist.  36".  (b)   If    two   coparceners  cannot 

(a)  A.  B.  and   C.   three   sisters,  agree  in  presenting  to   the  church, 

were  coparceners  of  an  advowson.  A.  assize  of  darrein  presentment  will  not 

married  D.  on  whom  her  third  was  lie  for  one  against  the  other,  and  the 

si-ttled.     B.  married  E.  and  C.  died,  ordinary  ought  lo  admit  the  presentee 

l>aving  devised   her  third   to  F.   the  of  the  eldest.    Sed  secus  of  joint-te- 

son  of  B.  and  E.     D.  E.  and  F.  be-  nants,  M.  15  Edw.  III. 
ing  thus  entitled,  under  or  in  right 

how 
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how  long  since  it  was  void ;  fourthly,  the  yearly  value ;  which  being  found, 
damages  are  to  be  given  according  to  Weslmimler  2.  c.  5.  before  which 
no  damages  were  allowed ;  but  by  that  statute,  if  six  months  pass  by  the 
disturbance  of  any,  so  that  the  bishop  do  confer  to  the  church,  and  the 
very  patron  loseth  his  presentation  for  that  time,  damages  shall  be  awarded 
to  two  years  value  of  the  church,  and  if  six  months  be  not  passed,  but 
the  pFesentment  be  deraigned  within  the  said  time,  then  damages  shall  be 
awarded  to  the  half  year's  value  of  the  church,  foj 

Note ;  The  plaintiff  shall  recover  no  damages  where  the  church  re- 
mains void,  and  if  the  jury  tax  damages,  a  remittitur  de  damnis  must  be 
entered.  {Holt  \.  Holland ^  T.  34  Car.  II.  3  Lev.  59.)  The  damages 
are  to  be  recovered  against  the  disturber,  and  therefore  if  the  incumbent 
counterplead  the  title  of  the  plaintiff  as  well  as  the  patron,  the  plaintiff 
shall  recover  the  value  as  well  against  him  as  against  the  patron.  (2  Inst. 
362.)     But  no  damages  shall  be  recovered  against  the  bishop,  where  he 


(a)  If  the  church  be  full  when 
plaintiff  recovers  judgment,  he  may 
remove  the  incumbent  unless  filled  on 
a  lapse  fcndcnte  lite,  the  bishop  not  a 
party,  in  which  case,  though  the 
plaintiff  loses  that  presentation,  he 
shall  recover  from  the  defendant 
(patron)  two  years  value  of  the 
church  in  lieu,  or  defendant  shall  be 
imprisoned  two  years  if  insolvent, 
and  in  other  cases  half  a  year's  va- 
lue and  half  a  year's  imprisonment. 
Stat.  Westm.  2.  13  Edta.  I.  c,  5.  s.  3. 
But  if  the  church  remain  vacant  till 
the  suit  is  ended,  the  prevailing  party 
shall  have  a  writ  to  the  bishop  ad 
admittcndum  ckricum,  which,  if  the 
bishop  refuses,  a  writ  of  quare  non 
(idtnisit  lies  against  him  to  recover 
damages,  R.  \.T/wrnborough,  I  Mod. 
254.  F.  N.  B.  38.  47.  So  where  the 
church  was  found  filled  by  a  stranger 
to  the  writ,  and  he  did  not  appear 
to  have  come  in  on  a  bi'lter  title  than 
the  plaintiff's,  the  plaintiff  may  have 
a  general  writ  to  'the  bishop,  which 
he  must  execute,  and  cannot  return 
that  the  churcli  is  full.  Bosxcell's 
Ca.  6  Co.  51.  But  where  plaintiff 
recovered  an  advowson  in  ejectment, 
and  had  a  writ  to  the  bishop,  and 
the  incumbent  was  no  party  to  the 
suit,  quare  impedit  lies  not  without  a 
sci.  fa.  to  the  incumbent.  Hall  v. 
'Broad,   1  Sid.  c)3. 


Where  the  issue  is  joined  on  the 
avoidance,  the  majiner  in  which  it  is 
stated  is  not  material.  An  avoid- 
ance by  death  will  support  an  alle- 
gation of  an  avoidance  by  privation. 
Co,  Lit.  282  (a),  and  on  avoidance 
by  death,  it  may  be  shewn  that  the 
incumbent  has  taken  another  living 
without  a  dispensation,  for  the  man- 
ner is  not  the  plaintift''s  title  but  the 
avoidance.  Anon.  Dy.  3/7  (h). 

The  bishop  had  only  one  plea  at 
common  law,  viz.  that  he  claims  no- 
thing but  as  ordinary,  nor  could  the 
incumbent  counterplead  the  patron's 
title  till  25  Edw.  HI.  st.  3.  c.  7.  by 
w  hich  both  may  counterplead  such 
title,  the  one  when  he  collates  by 
lapse,  or  makes  title  to  himself  as 
patron,  and  the  other  being  persona 
iivpcrsonata,  may  plead  his  patron's 
title,  and  counterplead  that  of  the 
plaintiff'.  Palme  v.  Hudde,  Mar.  158. 
EeU-wayes  v.  York  Archbp.  \V.  .lo.  4. 
If  it  appear  either  by  pleading  or 
confession  that  neither  party  has  a 
title,  but  that  it  is  in  the  king,  the 
court  may  award  a  writ  to  the  bishop 
to  remove  the  incumbent,  and  ad- 
rait  Adoncarn  personam  ad  prasint. 
regis,  but  only  when  his  title  is  very 
plain.  Camb.  Cane.  v.  Walgraxe,  Hob. 
126".  Colt  V.  Coventry,  ibid.  \6'3. 
Noruoud  V.  Dennis,  1  Leon.  323. 

cliiims 
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claims  only  as  ordinary.  The  king  is  not  within  the  statute,  because  by 
his  prerogative  he  cannot  lose  his  presentation.~CAa«</os's  Ca.  6  Co. 
55. 

By  Westminster  2.  c.  30.  The  judge  of  IVm  Prim  has  power  to  give 
judgment  immediately ;  yet  if  he  do  not,  upon  the  return  *  of  the  postea  [  *  124  ] 
judgment  may  be  given  by  the  court  to  which  the  return  is  made. 

If  a  retainer  as  chaplain  to  a  person  of  quality  be  necessary  to  be 
proved,  evidence  of  a  copy  of  the  retainer  entered  in  the  court  of  faculties 
is  not  good,  but  the  oath  of  any  person  who  has  seen  the  retainer  under 
the  hand  and  seal  of  the  person  of  quality,  is  good. — lioyv.  Trajickzcellf 
2  Car.  I.  Litt.  1. 

If  the  ordinary  be  not  named,  he  may  present  by  lapse,  if  the  six 
months  incur  pendente  brevi ;  but  being  named  he  cannot  take  advantage 
of  any  lapse  ;  and  as  he  is  bound,  so  the  metropolitan  and  the  king  are 
bound. — Lancaster  v.  Lowe,  M.  3  Jac.  I.  Cro.  Jac.  93. 

The  rule,  that  when  the  bishop  is  named  in  the  quare  impedit^  he  shall 
not  present  by  lapse,  is  to  be  understood  with  some  restriction,  i.  e.  that 
there  has  been  an  actual  disturbance  before  the  action  brought,  for  else 
the  bishop  shall  not  be  ousted  of  his  right  of  presentation  by  lapse. — 
Brickhead  v.  YorJc  Jrchbp.  M.  6  Jac.  I.  Hob,  201. 

The  course  to  stop  strangers  from  presenting  pendente  brevi,  is  to  sue 
a  ne  admittas  to  the  bishop,  and  if  the  bishop  then  admit  the  clerk  of 
any  other  hanging  the  suit,  and  the  plaintiff  recover,  he  shall  have  a 
quare  incumbravit,  and  thereby  remove  such  person  so  admitted,  and  put 
him  to  his  quare  impedit.     But  if  he  sue  not  a  ne  admittas,  if  the  in-  ' 

cumbent  of  a  stranger  come  in  by  good  title  pendente  brevi,  he  shall  bar 
him  in  a  sci.  fa.  and  shall  hold  it,  and  therefore,  if  the  jury  find  the 
church  full  by  the  presentment  of  a  stranger,  a  writ  shall  not  be  awarded 
to  remove  the  incumbent  wilhout  a  sci.  fa.  first  sued  out. — Lancaster  v. 
Lozce,  sup. 

By  the  21  JJe/i.  VIII.  c.  13.  s.  9.  If  any  person  having  one  benefice 
with  cure  of  souls,  of  the  yearly  value.of  £8,  accept  and  take  any  other 
■with  cure  of  souls,  and  be  instituted  and  inducted  in  possession  of  the 
same,  the  first  benefice  shall  be  adjudged  to  be  void. —  Di<^bi/'s  Ca. 
8  Jac.  I.  4Co.  65.(«) 

By  the  institution  to  the  second  benefice,  the  first  is  void  by  the  eccle- 
siastical law,  and  therefore  the  patron  may  take  notice  and  present,  yet 
no  lapse  will  incur  without  notice  until  six  months  after  induction,  and 


Ca)  And  if  a  clerk  is  instituted  to      the  first  is  void,  for  institution  only  is 
a  benefice  of  the  yearly  value  oi'£?,,      ay i thin  the  words  of  the  act.    Digbfs 
and  before  induction  he  accepts  an-      Ca.  4  Co.  78. 
other,  with  cure,  and  is  instituted, 

that 
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ihat  only  in  cases  within  the  statute. — Winchcombe  v.  Winchester  Bp. 
M.  6  Jac.  I.  Hob.  160. 

By  13  Eliz.  c.  12.  No  title  to  present  by  lapse  shall  accrue  upon  any 
deprivation,  but  after  six  months  notice  of  such  deprivation  given  by 
the  ordinary  to  the  patron,  (a)  The  law  is  the  same  upon  a  resignation  : 
but  in  case  of  death  no  notic^  is  necessary. — 2  Codex,  869.  Anon.  18 
Hen.  VII.  Kielw.  49.  (b) 

r  125  ]  Note ;  The  computation  is  to  be  according  to  the  calendar  and  not  the 
lunar  months^  and  the  day  the  church  became  void  is  to  be  taken  into 
account. — 2  Inst.  36 1. 

Where  the  institution  takes  no  notice  of  whose  presentation,  it  has 
been  said  that  the  party  may  give  evidence  of  general  reputation ;  for  a 
presentation  may  be  by  parol,  and  what  commences  by  parol  may  be 
transmitted  to  posterity  by  parol,  and  that  creates  a  reputation  ;  yet  as  it 
is  a  single  fact  which  is  not  the  subject  of  notoriety,  such  evidence  seems 
to  be  mere  hearsay ;  and  it  differs  from  the  case  of  proving  a  marriuqej 
for  there  the  reputation  arises  from  the  cohabitation  ;  so  of  the  retiiiner 
of  a  chaplain,  from  his  acting  as  such  ;  so  of  filiation,  Sfc. — Bp.  of 
Meath  v.  Ld.  Beijield,  T.21  Geo.  II.  1  VVils.  252. 

By  12  Ann.  c  14.  Papists  are  disabled  to  present  to  any  benefice,  and 
the  right  of  presentation  is  given  to  the  universities ;  and  the  statute  en- 
acts, that  where  any  quare  impedit  is  brought  either  by  or  against  the 
university,  the  court  may  upon  motion  make  a  rule,  requirmg  satisfaction 
upon  the  oath  of  such  patron  and  his  clerk  (who  shall  ciauest  tite  right 
of  the  university)  by  examination  in  open  court,  or  by  commission,  or 
by  affidavit,  in  order  to  discover  any  secret  trust  or  fraud  relating  to  the 

CaJ  The    six    months,    however,  writ  may  be  against   the    pretended 

shall  be  accounted  from  the  death  patron  and  his  clerk,  either  with   or 

of  the  one  and   the   creation  of  the  without  the   bishop,  or  against   the 

Other.   York  Archlp.  v.  JVillock,  Dy.  patron  alone.     It  is  most  advisable, 

327.    .  however,  to  include  all   three,   for 

Cb)  Every  patron  must  present  then  no  lapse  can  accrue  till  the 
within  six  months  after  vacancy,  or  right  is  determined.  2  Cro?7ipt.  Pra. 
the  right  will  lapse  to  the  bishop;  285.  La?icasfer  v.  Lowe,  Cro.  Jac.  93. 
but  if  presentation  be  made  within  Ehis  v.  York  Archbp.  Hob.  3l6. 
six  months,  the  bishop  is  bound  to  Hall's  Ca.  7  Co.  25.  Besides,  if  the 
admit  and  institute  the  clerk,  if  clerk  be  left  out,  and  has  been  in- 
worthy,  unless  the  church  be  full,  stituied  before  the  suit,  the  patron 
or  there  be  notice  of  litigation.  Bos-  may  recover  the  right  of  patronage, 
ueU'sCa.GCo.AQ.  Wood's  Inst.  566.  though  not  the  present  turn,  for  he 
Co.  Lit.  344.  2  Inst.  356.  5  Com.  cannot  remove  him  unless  he  be 
Dig.  376.  If  the  bishop  delay  or  made  a  part)  defendant  to  hear  the 
refuse,  the  patron  must  bring  his  allegations  against  him.  Barker  v. 
writ  against  the  bishop  a/o7/e,  but  if  London  Bp.  1  IJ.  Bla.  412. 
another  presentation  be  scft  up,  the 

presentation 
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presentation  in  question  ;  and  if  it  appear  that  the  patron  is  a  trustee,  he 
shall  discover  for  whom,  and  the  court  may  order  the  cestui  que  trust 
to  appear  and  make  the  declaration,  S^c. — 1  Barnes,  2.  Such  a  commis- 
sion directed  to  the  prothonotaries,  (a) 

By 


(a/ On  presentations  belonging  to 
Roman  Catholic  patrons  a  remedy  in^ 
the  temporal  courts  is  given  to  clerks 
presented,  as  well  to  owners  of  the 
advowson,  by  virtue  of  several  sta- 
tutes, by  which  the  presentation  to 
such  benefices  is  secured  to  the  two 
universities,  fiz.  3  Jac.  I.  c.  5.  1 
iV.  S)^  M.  St.  1.  c.  26.  12  Ann.  st.  2. 
c.  14.  and  11  Geo.  II.  c.  17.  by  the 
two  last  of  which  discovery  and  re- 
lief are  granted  as  against  papists, 
but  in  no  othc  r  instance  can  a  clerk 
interfere  to  recover  a  benefice  for  his 
own  advantage.  Vide  3  Blac.  Cum. 
c.  l6.  But  where  a  parson  who  has 
been  admitted,  instituted,  and  in- 
ducted, is  disturbed,  ejectment  is 
the  proper  remedy  to  recover  pos- 
session of  his  parsonage,  glebe,  and 
tithes. 

Where  any  opposition  to  a  pre- 
sentation is  intended,  each  party  may 
lodge  a  caveat  with,  the  bishop  against 
the  institution  of  the  other  clerk, 
though  such  caveat  is  not  regarded 
in  the  temporal  as  it  is  in  the  eccle- 
siastical courts,  but  as  by  the  con- 
test the  church  is  said  to  have  been 
litigious,  the  bishop  may  suspend  the 
admission  of  either,  and  sutler  a  lapse 
to  incur  :  he  is  bound,  however,  to 
award  -a  jus  patronatus,  if  the  patron 
or  clerk  on  either  side  request  him, 
after  which,  if  he  admit  and  institute 
the  clerk  of  that  patron,  whom  the 
commissioners  return  to  be  the  true 
one,  he  will  at  all  events  secure 
himself  from  being  a  disturber.  3 
Blac.  Com.  c.  1 6. 

In  quarc  impedit  defendant  may  tra- 
verse the  presentation  alledged  if  the 
matter  of  fact  will  bear  it,  but  he 
must  not  deny  the  presentation  al- 
ledged where  there  was  one.  Tujton 
v.  Temple,  Vaugh.  l6, 17;  and  where 
it  is  in  the  grantor  and  grantee,  that 
in  the  grantor  (i.  e.  the  principal)    is 


only  traversable.  Northumberland 
Countess  v.  Hall,  Cro.  Eliz.  518. 

Where  several  were  plaintiffs,  and 
defendant  pleaded  the  release  of  one 
pending  the  writ^  the  release  shall 
only  bar  him  who  made  it.  Countess 
of  Northumherland'' s  Ca.  5  Co.  57  ; 
but  where  two  defendants  pleaded 
several  bars,  and  one  is  found  against 
plaintiff  and  the  other  for  him,  he 
shall  not  have  his  writ  to  the  bishop. 
So  if  many  defendants  plead  several 
pleas,  plaintiff  shall  not  have  judg- 
ment till  all  are  tried,  for  till  then 
it  cannot  appear  he  has  a  good  title. 
Parker  v.  Laivrence,  Hob.  70.  F.  N.  B. 
30. 

As  to  the  writ,  it  may  be  brought 
for  a  church  and  an  hospital.  Bed- 
ford Mayor  v.  Lincoln  Bp.  VVilles,  608 ; 
and  it  must  be  brought  in  the  county 
•where  thechurch  stands.  It  commands 
the  disturbers,  the  bishop,  the  pseudo- 
patron,  and  his  clerk,  to  permit  the 
plaintiff  to  present  a  proper  person  to 
his  church,  which  the  defendants  {as 
healledges)  obstruct,  and  unless, i^c. 
that  they  appear  and  shew  cause  why 
they  hinder,  SfC.  SfC.  ^-c.  F.  N.B.  32. 

And  this  writ  lies  for  a  patron  on 
his  presentation  to  a  chnrch,  chapel^ 
prebend,  vicarage,  S^c.  So  for  a  dona- 
tion, setting  forth  the  special  matter 
in  the  declaration.  So  for  a  deanery 
by  the  king,  though  elective;  and  so 
for  an  arch-deaconry ,  but  not  for  a 
mere  office  in  the  church.  Co.  hit. 
344.  Smulhcood  v.  Lichfield  Bp.  1 
Leon.  205.  It  lies,  however,  for  the 
chapter,  in  respect  of  their  posses- 
sions, against  the  dean.  40  Edw.  III. 
48. 

For  a  donatio7i  the   writ  must  be 

quare  impedit  presenfare 

ad  donationem  ; 

—  a  parsonage,      ad  ecclesiam  ; 

—  a  licarage,         ad  vicariatn  ; 
—  ?L  prebend,  ad prchendam  ; 

and 
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By  3  Hen.  VII.  c.  10.  If  the  defendant  bring  a  writ  of  error,  and 
judgment  be  affirmed,  the  plaintiff  shall  recover  his  costs  and  damages 
for  his  wrongful  delay. 

By  virtue  of  this  statute,  the  court  of  Kings  Bench  have,  upon  a  writ 
of  error,  awarded  damages  according  to  the  value  of  the  church  found 
by  the  verdict:  {Anon.  M.  1627.  Cro.  Car.  145.  Pembroke  Earl  v. 
BostocJc,  M.  lG28.  lb.  175.)  but  as  the  real  damages  whfch  the  plain- 
tiff sustains,  is  only  the  being  kept  out  of  the  half  year's  value,  the  legal 
interest  on  that  seems  to  be  all  he  is  entitled  to. — London  Bp.  v.  Mer- 
cers Comp.  H,  5  Geo.  II.   2  Stra.  931. 


and  in  like  manner  with  other  bene- 
iices  mutatis  mutandis. 

This  writ  also  lies  for  a  bishop  dis- 
turbed, to  collate  where  he  ought  to 
do  so,  and  the  writ  shall  be  quod  per- 
mittat  ipsum  presentare,  ^'C-  And  so 
for  the  kitig  disturbed,  in  his  colla- 
tion by  letters  patent,  N.  Nat.  Brev. 
73 ;  for  the  king  cannot  remove  an 
incumbent  presented,  instituted,  and 
inducted,  though  on  usurpation,  but 
by  quare  ini'pedit  judicially.  Rex 
V.  Norwich  Bp.    Cro.  Jac.  385. 

It  lies  also  for  the  grantee  of  an  ad- 
vowson  against  the  (patron)  grantor. 
3d  Hen.  VI.  So  for  executors  on 
iheir  disturbance,  or  for  the  dis- 
turbance of  their  testator.  Sale  v. 
Lichjicldy  Owen,  99 •  SmaUvcood  v. 
Coventry  Bp.  Lutw.  1.  So  for  hus- 
band and  wife  jointly,  or  the  hus- 
band alone  in  right  of  his  wife's  pre- 
sentation ;  and  if  he  die,  the  wife 
may  sue  alone,  hady  Northumber- 
land's Ca.  5  bo.  97-  And  so  for  a 
claimant  under  a  recovery  by  7 
Hen.  Yin.  c.  4. 

But  it  lies  not  for  an  heir-appa- 
rent, temp,  patris.  Neither  can  he 
have  execution  orra  recovery  by  his 
ancestor.  Bro.  Qu.  Imped,  pi.  7.  9. 
But  by  statute  13  Edw.  I.  c.  5. 
nsurpation  of  churches,  during  ward- 
ship or  estate  of  vacancy,  shall  not 
bar  an  heir  of  full  age,  a  reversioner 
in  possession,  or  a  patron  in  succes- 
sion, fiom  this  writ,  if  the  ancestor 


could  have  had  it,  and  the  pleadings 
may  be  had  as  in  darrein  present- 
ment. 

Nor  docs  this  writ  lie  for  issue  in 
tail,  if  tenant  in  tail  suffer  usurpa- 
tion and  die,  and  six  months  pass, 
but  at  the  next  avoidance  he  may 
have  it  within  six  months. 

Neither  docs  it  lie  for  one  who 
brought  an  ejectment,  (without  mak- 
ing the  incumbent  a  party)  recovered 
the  advowson,  and  had  a  writ  to  the 
bishop  without  a  sci.  fa.  to  the  in- 
cumbent. Hall  V.  Broad,  Sid.  93. 

Neither  does  it  lie  against  the  or- 
dinary and  incumbent,  without  nam- 
ing the  patron.  Scd  sccus  if  the  king 
be  patron,  for  quare  iinpedit  lies  not 
against  him,  but  where  he  is  plaintitF 
he  may  sue  the  patron  without  nam- 
ing the  incumbent.  Where  the  pa- 
tron's inheritance  is  to  be  divested 
the  incumbent  must  be  named,  but 
nut  where  the  next  presentation  only 
is  to  be  recovered.  The  incumbent 
may  always  plead  to  defend  his  in- 
cumbency by  statute  Edw.  III.  s^  3. 
c.  7.  Hall's  Ca.  7  Co.  107.  Savtlle  v. 
'Thornton,  Cro.  Jac.  650.  Palm.  306\ 

For  the  practical  directions  upon 
this  wiit,  as  well  as  upon  the  mode 
of  prosecuting  the  JFrit  of  B.tght,  the 
editor  begs  leave  to  refer  his  readers 
to  the  accKuaie  Dicto7iary  of  Prac- 
tice, lately  published  by  i^ir.  Thomas 
Lee, 


PART 
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PART  II. 

CONTAINING    ONE    BOOK    OF 

ACTIONS  FOUNDED  UPON  CONTRACTS. 

INTRODUCTION. 


IVJlUTUAL  commerce  and  intercourse  is  of  the  very  essence  of  so- 
ciety ;  but  if  there  were  no  method  of  compelHng  the  faithless  to  keep 
theit  engagements,  self-interest  is  so  prevalent,  that  very  few  would  be 
adhered  to,  and  consequently  very  few  made.  Thus  the  chief  advantage 
of  society  would  entirely  fail,  unless  its  laws  were  so  framed  as  to  bind 
its  members  to  a  strict  performance  of  their  contracts,  by  compelling 
them  to  make  an  adequate  satisfaction  for  the  breach  of  thenj. 

Hence  springs  a  new  set  of  actions  very  different  from  those  treated 
of  in  the  first  part  of  this  work,  and  they  are  actions  founded  upon  con- 
tract :  Such  are  actions  of 

1.  Account. 
II.  Assumpsit. 

III.  Covenant. 

IV.  Debt. 


CHAPTER  I. 

OF    ACTIONS    OF    ACCOUNT. 

JL  HE  Action  of  Account  is  of  late  years  but  rarely  used,  tlierefore  t 
shall  say  very  little  upon  it.  At  common  law  it  lay  only  against  a  guar- 
dian in  socage,  bailiff,  or  receiver,  and  in  favour  of  trade  between  mer- 
chants. The  13  Ed. III.  c. 2:3,  gave  it  to  the  executors  of  a  merchant; 
the  25  Ed.  III.  c.  5.  to  the  executors  of  executors,  and  31  Ed.  III.  c.  11. 
to  administrators.  And  now  by  the  3  &  4  Ann.  c.  16,  it  may  be  brought 
against  the  executors  and  administrators  of  every  guardian,  bailiff,  and 
receiver,  and  by  one  joint-tenant,  tenant  in  common,  his  executors  and 
administratois  against  the  other,  as  bailiff,  for  receiving  more  than  his 
share,  and  against  their  executors  and  administrators. 

If 
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If  the  plaintiff  in  his  declaration  say  not  by  Mhose  hands,  if  the  de- 
fendant demur  specially  he  will  have  judgment ;  for  if  it  were  by  th« 
hands  of  the  plaintiff,  the  defendant  may  wage  his  law,  aliter  if  it  were  by 
another's  hands.  (Jaggard  v.  Flitt,  H.  20  Sc  27  Car.  II.  B.  R.)  It  seems 
this  must  be  understood  of  cases  where  the  defendant  is  charged  as  re- 
ceiver only ;  for  if  he  be  charged  as  bailiff,  it  is  not  necessary  to  shew  by 
whose  hands. — Walker  v.  Holiday,  M.  1731.  Comy.  272. 

In  account  against  one  as  receiver  by  the  hands  of  A.  a  receipt  by  his 
hands  ought  to  be  proved.  But  if  he  prove  that  A.  directed  the  defend- 
ant to  borrow  of  another  to  pay  the  plaintiff,  and  that  the  defendant 
borrowed  the  money  accordingly,  that  is  sufficient. — Harrington  v. 
Beam,  H.  I6l3.  Hob.  36. 

If  the  defendant  plead  nc  ungues  receiver,  he  cannot  give  a  release  in 
evidence,  neither  can  he  give  in  evidence  bailment  to  deliver  to  B.  and 
that  he  has  delivered  accordingly :  for  though  this  special  matter  prove 
he  is  not  accountable,  yet  as  upon  the  delivery  he  was  accountable  con- 
ditionally, {viz.  if  he  did  not  deliver  over)  it  does  not  prove  the  plea ; 
but  if  the  defendant  plead  he  accounted  before  JR.  and  W.  evidence  that 
he  accounted  before  R.  only  is  sufficient,  because  the  account  is  the  sub- 
stance.— Speakev.  Hungerford,  1361.  2  Rol.  Abr.683.  F.  1.  Willough- 
hyv.  Smalt,  H.  l6l6.  1  Brownl.  24. 

In  the  action  of  account  there  are  two  judgments ;  the  first  is  quod 
\  *  128  ]  computet,  after  which  the  court  assigns  auditors,  before  *  whom  nothing 
shall  be  allowed  as  a  good  discharge,  which  might  have  been  pleaded  to 
the  action. — Taylor  v.  Fage,  T.  1628.  Cro.  Car.  Il6. 

If  the  defendant  plead  any  matter  in  discharge  before  the  auditors, 
which  is  denied  by  the  plaintiff,  so  that  the  parties  are  at  issue,  the  au- 
ditors must  certify  the  record  to  the  court,  who  will  thereupon  award  a 
ven.fa.  to  try  it ;  and  if  on  such  trial  the  plaintiff  make  default,  he  shall 
be  nonsuited,  but  after  that  he  may  bring  a  sci.  fa.  upon  the  first 
judgment. 

*    Note  ;  the  defendant  cannot  in  this  action  pay  money  into  court,  as  he 
may  in  assumpsit. — Per  Willes,  C.  J.  T.  27  Geo.  II.  (a) 

(a)  The  last  action  of  account  cause,  with  expressions  of  his  own 

which  was  brought,  seems  to  be  that  approbation  to  see  this  ancient  mode 

of  Godfrey  v.  Saunders,  3  Wils.  73,  of  proceeding  revived.     N.  B.  The 

which  was  depending  fourteen  years  pleadings  in  this  case  are  set  forth  at 

in  C.  B.  and  jri/wo^C.  J.  concluded  length    after    the   manner  of  Lord 

the  judgment  of  the  court   in  that  Cok's  reports. 

CHAPTER 


Chap.  II.] 


ASSUMPSIT. 


128  4r 


CHAPTER    11. 


OF    ASSUMPSIT. 


OF  all  actions  founded  upon  contract-,  none  is  in  more  general  use 
than  the  Action  of  Assumpsit,  which  is  founded  upon  a  contract  either 
expressed  or  implied  by  law,  and  gives  the  party  damages  in  proportion 
to  the  loss  he  has  sustained  by  the  violation  of  the  contract. 

There  are  two  sorts  of  assumpsit. 

First,  a  general  indebitatus  assumpsit. 

Secondly,  a  special  assumpsit. — Woodford  v.  Deacon^  E.  I6O8.  Cro. 
Jac.  206.  1  Rol.  Abr.  8.  Green  v.  Harrington,  Hut.  35.  ' 

1st.  General  indebitatus  assumpsit  will  not  lie  where  the  debt  is  due 
by  specialty,  for  in  such  case  the  specialty  ought  to  be  declared  upon;  (a) 
therefore  it  is  always  necessary  in  this  action  to  shew  for  what  cause  the 
debt  grew  due ;  and  in  case  it  be  not  shewed,  it  will  be  sufficient  reason 
to  arrest  judgment,  or  to  reverse  it  upon  a  writ  of  error,  (b) 

The  general  causes  for  which  this  action  may  be  brought,  are  either, 
first,  for  money  lent.  Secondly,  for  money  laid  out  and  expended. 
Thirdly,  for  money  had  and  received  to  the  plaintiff's  use.  Fourthly, 
for  a  sum  certain  (fi^.  £10)  for  goods  sold  and  delivered.  Fifthly,  for 
goods  sold  quantum  valebant.  Sixthly,  for  a  sum  certain  for  work  and 
labour.  Seventhly,  a  quantum  meruit  for  work  and  labour.  Eighthly, 
on  an  account  stated. 


(a)  Where  a  person  does  not  rely 
on  the  promise  which  will  raise  an 
assumpsit,  but  takes  a  bond  as  a  se- 
curity, he  cannot  afterwards  resort 
to  this  action.  Toussa'mt  v.  Martin- 
nartt,  2  T.  R.IOO. 

(6)  As  the  plaintiff  in  this  action 
is  bound  to  declare  specially  on  spe- 
cial agreement,  he  ought  to  prove 
the  contract  expressly  as  laid.  Anon. 
1  Ld.  Raym.  735.  Hockiti  v.  Cook, 
4  T.  Rep.  314.  Payne  v.  Hayes,  post, 
145.  For  the  agreement  being  the 
gist  of  theaction,must  be  truly  stated. 
Churchill  V.  Wilkins,  1  T.  Rep.  447- 
Weaver  v.  Burrows,  post,  139  King 
V.  Robi7ison,  Cro.  EHz.  79.  Bradburn 
V.  Bradbxirn,  ibid.  149.  But  where 
the  agreement  is  in  the  alternative^ 


plaintiff  has  his  option  to  sue  on 
either  part,  and  in  that  case  he  need 
not  state  the  whole  agreement,  for 
the  part  he  has  elected  becomes  ab- 
solute, and  that  part  he  must  prdve. 
Scd  sccus,  where  the  alternative  is  in 
the  defendant.  Layton  v.  Pearce, 
Dougl.  15,  and  Churchill  v.  Wilkins, 
sup.  therein  cited.  Such  is  the  case 
of  a  general  assumpsit,  but  if  he 
declare  in  ^issumpsit^  on  a  special 
agreement,  an  cPhasothcr  counts  in 
his  declaration,  he  may  go  into  evi- 
dence on  the  general  counts,  though 
he  fail  to  prove  the  special  agree- 
ment. Vide  Harris  v.  Oke,  post,  139, 
and  the  case  of  Payne  v.  Bacombe, 
there  referred  to  in  notis. 

And 
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And  the  plaintiff 's  proof  ought  to  tally  with  some  of  the  counts  in  the 
declaration,  and  therefore  if  in  an  action  for  work  and  labour  and  money 
lent,  the  evidence  were  that  there  had  been  mutual  dealings  between  the 
parties,  and  that  they  had  come  to  an  account,  and  that  the  defendant 
upon  the  balance  was  indebted  to  the  plaintiff,  {ex.  g?\  £5)  and  had  pro- 
mised to  pay,  the  plaintiff  ought  to  be  nonsuited,  unless  there  were  like- 
wise a  count  upon  an  insimul  computasset. — Mai/  v.  King,  T.  ]  3  W.  III. 
12  Mod.  537.  (a) 

Note ;  Till  within  these  fe<v  yeiars  it  was  a  general  received  notion, 
that  on  a  count  upon  an  imimul  computasset,  the  plaintiff  was  obliged  to 
prove  the  exact  sum  laid  :  but  this  idea  is  now  exploded,  and  the  plaintiff 
may  now  recover  part  of  the  sum  laid  on  this  count,  as  well  as  on  any 
other. — Thompson  v.  Spencer,  B.  R.  East.  8  Geo.  HI. 

So  in  an  action  on  a  policy  of  insurance,  though  the  plaintiff  declare 
for  a  total  loss,  he  may  recover  for  a  partial  loss  only  ;  though  this  seems 
to  have  been  holden  otherwise  formerly. — Gardner  v.  Crosdaile,  B.  R. 
H.  33  Geo.  11.  '2  Burr.  111?.  Cowp.  79. 

In  assumpsit  upon  an  account  stated,  proof  that  the  defendant  and  the 
plaintiff's  Avife  reckoned  that  the  defendant  had  borrowed  at  one  time 
405.  at  another  time  40s.  and  at  another  time  £4,  and  that  this  came  to 
J[8,  and  that  he  promised  to  pay  it,  is  good  evidence.  And  yet  in  such 
case  no  confession  of  the  w  ife's  would  be  allowed  to  be  given  in  evidence 
against  the  husband. — Sti/art  v.  Rowland,  E.  3  W.  III.  1  Show.  215.  (b) 

Upon  an  indebitatus  assumpsit  against  several,  a  joint  debt  or  contract 
must  be  proved ;  for  it  is  different  in  contracts  from  what  it  is  in  torts, 
which  are  several,  in  w  hich  one  alone  may  be  found  guilty. 

There  must  be  either  an  express  or  implied  promise  to  found  this 
action  upon,  (c) 

A  private  act  of  parliament  gave  power  to  commissioners  to  divide 
common  fields,  and  to  make  such  orders  and  regulations  as  they  should 
think  fit ;  they  awarded  that  all  proprietors  of  land  allotted  to   them 


(a)  After  settling  an  account  (c)  Assumpsit  docs  not  ]\c  even  on 
either  party  may  destroy  the  vouchers,  an  express  promise  to|pay  the  money 
and  the  bahmce  may  be  recovered  in  recorded  by  a  judgment  in  considera- 
assiavpsit,  instead  of  a  writ  of  ac-  tion  of  a  forbearance  of  executien 
count.  Eagles  v.  Vale,  Cro.  Jac.  69.  against  the  defendant  in  the  original 
Yclv.  70.  S.  C.  nom.  Vale  v.  Eglcs.  suit,  because   the  remedy  upon   the 

(b)  Where  money  is  paid  in  mis-  judgment  itself, is  of  a  higher  nature, 
take,  or  more  is  received  in  a  reckon-  But  against  a  tliird  person  it  does 
ing  than  is  due,  or  more  fees  are  lie  on  such  promise.  Anon.  Cowp. 
taken   than  ought  to  be  taken,  as-  128. 


sumpsit  lies.     Tomkins  v.  Bcrnef,   1 
Salk.  23.  Anon,  Comb.  44-7. 


which 


Chap,  tl.]  assumpsit.-  129 a 

\vhich  had  been  ploughed  or  manured,  since  any  corn  had  been  reaped, 
should  pay  to  the  person  who  had  manured  or  ploughed  it,  4s.  an  acre. 
General  indeb.  assumpsit  lies  for  this. —  Bell  v.  Burrows,  C.  B.  East. 
5  Geo.  III. 

Au  action  was  brought  by  an  apothecary  against  the  overseers  of  at 
parish  for  the  cure  of  a  pauper,  who  boarded  with  her  son  out  of  the 
parish,  under  an  agreement  made  with  him  *  by  the  defendant  !//»7?er,  [  *130  j 
who  was  the  only  acting  overseer  of  the  parish.  The  pauper  was  suddenly 
taken  ill,  and  her  son  called  in  the  plaintiff  who  had  attended  her  for 
four  mouths,  and  cured  her.  After  the  cure  Turner  was  applied  to, 
and  promised  to  pay  the  plaintiff 's  bill.  It  was  held,  that  though  there 
was  no  precedent  request  from  the  overseers,  yet  the  promise  was  good, 
notwithstanding  the  statute  of  frauds  ;  for  overseers  are  under  a  moral 
obligation  to  provide  for  the  poor.  2dly,  that  as  Turner  was  the  only 
acting  overseer,  the  other  was  bound  by  his  promise. — Watsoii  v.  Turner^ 
et  al  in  Scacc.  T.  7  Geo.  III.  (a) 

If  the  defendant  be  under  an  obligation  from  ties  of  natural  justice? 
it  implies  a  debt,  and  gives  this  remedy  founded  upon  equity,  quasi  ex 
contractu-;  as  suppose  a  recovery  on  a  policy  on  a  ship  presumed  lost, 
which  afterwards  appear  to  be  safe.  {Moses  v.  Macferlane,  E.  So  Geo.  II. 
K.  B.  2  Burr.  1008.)  (b)  But  in  assumpsit  for  goods  sold,  if  the 
evidence  be  that  the  defendant  has  agreed  with  the  plaintiff's  servant  to 
pay  him  half  price,  which  the  servant  is  to  have  to  his  own  use,  this  will 
.not  maintain  the  action,  for  here  arises  no  contract  to  the  plaintiff;  he 
might  as  well  bring  assumpsit  against  one  who  steals  his  goods.  {Thorp 
v.  //ore,  H.  13  W.  III.  at  Westminster,  per  Holt.  Salk.  MSS.)  But 
where  a  factor  to  one  beyond  sea  buys  or  sells  goods  for  the  person  to 
whom  he  is  factor,  an  action  will  lie  against  or  for  him  in  his  own  name ; 
for  the  credit  will  be  presumed  to  be  given  to  him  in  the  first  case,  and 
in  the  last  the  promise  will  be  presumed  to  be  made  to  him,  and  the 
rather  so,  as  it  is  so  much  for  the  benefit  of  trade. — Gonzales  v.  Sladen, 
T.  1  Ann.  Guildhall,  Salt.  MSS.  (c) 

However, 

(a)    Vide  5.  C.  post,    147.  281,  legal  or  equitable  duty,  is  a  sufficient 

S.  C.  with  notes,  and  see  Wenell  v.  consideration  for  an  actual  promise. 

Adney^  3  Bos.  &  Pull.  247,  (n).  on  Hawkesv.  Saunders,  Cowp.  209. 
the  validity  of  an  express   promise  (c)  If    one  man   takes  another's 

founded   on   a  mere   moral  obliga-  money  to  do.  a  thing,  and  refuses  to 

tion.  doit,  it  is  a  fraud,  and  it  is  at  the 

{b)  Where  a  man  is  under  a  legal  election  of  the  party  injured  either^ 

or  equitable  obligation  to  pay,  the  to  affirm  the  agreement  by  bringing 

law  implies  a  promise,  though  none  an  action  for  the  non-performance  of 

v(^te   actually  made.     J  fortiori,  a  it,  or  to  disaffirm  the  agreement  ab 

Q  initio, 
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H<y«^«v€r,  a  (actors  sale  does  by  iht  general  rule  of  law  create  a  con- 

'    tract  between  the  owner  aiid  buyer,  and  therefore  if  a  factor  sell  for 

'l    pmywei^t  at  a  future  day,  if  the  owner  give  liotice   to  the  buyer  to  pay 

him  and  not  the  factor,  the  buyer  would  aot  be  justified  iu  afterwards 

paying  the  factor.     Yet  perhaps  under  some  particular  circumstances 

this  rule  may  not  take  place :  As  where  the  factor  sells  the  goods  at  his 

own  risk  ;  (i.  e.  is  answerable  to  the  oniier  for  the  price,  though  it  be 

never  paid)  for  iu  such  case  he  is  the  debtor  to  the  owner,  and  not  the 

buyer. — Aldertoa  v.  Schrimkere,  H.  1743.  'iStra,  1182.  (a) 

The  defendant  was  nurse  to  the  plaintiff's  intestate^  aud  when  he  died 
went  off  with  tbe  money  he  had  about  him;  and^r  Parker ^  C.J.  an 
-  action  uill  well  lie  for  money  had  and  received  to  the  plaintiff 's  use ;  for 
(he  said)  he  would  presume  a  subsequent  agreement  to  make  a  contract 
of  it ;  and  the  bringing  the  action  is  an  admission  of  such  consent.— 
And  he  said,  be  knew  but  of  two  cases  where  the  plaintiff  had  not  such 
(*  131  ]  *  election,  the  one  was  in  case  of  money  won  at  play,  and  the  other  in 
case  of  money  paid  by  a  bankrupt  (though  on  valuable  consideration) 
after  the  act  of  bankruptcy  committed;  in  either  of  which  cases  the  ac- 
tion ntust  be  trover,  for  you  cannot  confiim  the  act  in  part,  and  impeach 
it  for  the  rest.  And  Lord  JTardmcke  (mentioning  this  case)  said  he 
always  so  held  it,  and  had  nonsuited  many  plaintiffs  in  actions  of  assump- 
jiV  under  such  circumstances.— rAowias  v.  Whipy  T.  I  Geo.  I.  cited  in 
MtUer  V.  West,  1  Burr.  438.    Vide  etiam  Smith  v.  Hodgson,  4T.  Rep. 

sia 
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t»///o,   by  reason  of  the  frau<l,  and  of  trade,  the  factor  sells  the  goods  of 

faring  an  action  for  money  had  and  his  oun  risk,  he  is  at  all  events  an- 

received    to  his    use.     But   plaintiff  swerable  to  the  owner,  and  the  owner 

can  receive   no  more  tlian   he  is  in  cannot  stop   the   price  of  the  goods 

conscience  and  equity  intitled  to,  in  the  hands  of  the  buyer, for  the 

which  can  be  no  uiore  than  what  re-  factor,  and  not  the  buyer  is  debtor  to 

mains  after  deducting  all  just  allow-  the  owner,     'ihe  doctrine  of  the  Ld. 

ftnces   which   the    defendant   has   q,  C.  3.  in  Jlderton  v.  Sc/irmskere,b-ds, 

rj^t  to  retain  out  of  the  very  sura  however,  (notwithstanding  this  conr 

demanded.     Held,  that  this  is  not  in  tradictory  verdict)  been  since  recog- 

nnture  of  a  cross  demand,  or  mutual  nized,and  admitted  in  the'subsequent 

debt,  but  it  is  a  charge  which  makes  case    of  Escot  v.   MUicard,    1  Esp. 

the  sum  of  money  received  for  plain-  N.  P.  Dig.  107,  but  the  rule  applies 

tiff's  use  so  much  less.     Dale  v.  Sol-  only  when  nothing  is  due  to  the/actor 

left,  4  Burr.  21  .'31.  himself,  for  he  has  a  lien  on  the  money 

(a)  Agreeable   to   this   latter   re-  in  the  hands  of  the  buyer  for  any 

mark,    it  appears    that    the   jury,  monies  due,  or  for  any  engagement 

against   the  direction  of  the  judge,  he  may  have  entered  into  on  account 

g»ve   their  verdict  in  this  case,  for  of  his  principal.  Drinkxuaferv.Good- 

they  found,  that  where,  by  the  usage  win,  Cowp.  251. 

However, 
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However,  where  goods  were  sold  under  an  execution  after  an  act 
of  bankruptcy  committed,  the  assignees  recovered  the  money  for  which 
they  were  sold,  in  an  action  for  money  had  and  received,  after  solemn 
argument.— iC?7c"^e//,  assignees  v.  Cawpie//,  C.  B.  11  Geo.  III.  £Bla. 
827. 

The  defendant  levied  money  by  seizing  and  selling  the  plaintiff's  goods, 
on  a  justice's  warrant  foul^ded  on  a  conviction,  which  conviction  was 
afterwards  quashed  ;  and  it  was  holden  that  an  action  for  money  had  and 
received  then  lay  for  the  clear  money  produced  by  the  sale  of  the  goods. 
Feltham  v.  Terry,  B.  R.  East.  13  Geo.  11.  1  T.  Rep.  ^87. 

On  a  contract,  for  stock,  the  party  who  has  the  difference  in  bis  hands, 
is  receiver  of  so  much  to  the  other's  use. — Dutch  v^Warren,  M.  7  Geo.  I. 
Stra.  406.  2  Burr.  1011.  cited  Per  Mansfield,  C.  J." in  Moses  v.  Mac- 
Jerlane. 

Where  money  is  paid,  and  the  thing  contracted  for  not  delivered,  it  is 
money  received  to  his  use. — S.  C. 

In  assumpsit  for  money  received  to  the  plaintiff's  use,  proof  that  a 
lamb  of  his  was  driven  to  London,  and  sold  there  by  the  defendant,  will 
be  sufficient,  unless  it  appear  to  have  been  stolen,  for  then  trover  would 
be  the  only  proper  action. — Simpson  v.  Gisling,  at  Hochester. 

Assumpsit  will  not  lie  for  money  had  and  received,  where  the  defend- 
ant has  entered  into  articles  to  account,  for  then  the  plaintiff  has  a  re- 
medy of  an  higher  nature. — Bulstrode  v.  Gilbourn,  H.  9  Geo.  ll.  Stra. 

1027. 

If  a  .sheriff  levy  money  upon  a^.  ya.  the  plaintiff  or  his  executors 
may  have  indebitatus  assumpsit  for  50  much  money  received  to  his  use.— 
JVilliams  v.  Care?/,  E.  \695.  Salk.  12.    Ld.  Raym.  46. 

A.  paid  i^.  ,£100  for  a  bill  of  exchange  on  a  banker,  ^\ho  broke  be* 
fore  it  could  be  tendered,  and  he  was  allowed  to  recover  back  the  money 
in  an  action  for  money  received  to  his  use. — Oct.  Stra.  6.9,  70. 

So  for  a  legacy,  where  the  executor  owned  it  lay  ready  for  the  plaintiff 
whenever  he  would  call  for  h.—^Campden  v.  Turner,  T.  5  Geo.  I.  per 
King,  C.  3.  Midd.  (a) 

Where  a  man  pays  money  on  a  mistake  in  an  account,  or  where  one 
pays  money  under  or  by  a  mere  decei^  he  may  bring  indebitatus  assump- 
sit for  the  money  ;  but  where  one  knowingly  pays  money  upon  an  illegal 
consideration,  he  is  particeps  criminis,  and  there  is  no  reason  he  should 

(a)  And  in  all  cases  assurnpfiii  lies  nexo,)  if  he  has  assets.  Atkins  v. 
for  a  legacy  against  an  executor  or  Jiill,  and  Hazikes  y.  Squrtdcis,  Co\^p, 
Aiinjiiiistrator   (cum    testamento   an-      284. 

qS  hftv« 
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have  his  money  again,  for  he  parted  with  it  freely,  and  volenti  nonjit  in- 
juria.—Tomkins  V.  Bernety  H.  5  W.  III.  Salk.  22.  Skin.  411.  Vide 
Lowry  V.  BoiirdieUj  Dougl.  451  (468).  (a) 

r  1 32  ]  in  such  case  melior  est  conditio  defendentis,  not  because  the  defendant 
is  more  favoured,  but  because  the  plaintiff  must  draw  his  justice  from  pure 
fountains.  {Moses  v.  Macferlane,  E.  1759-  2  Burr.  1009)(6).  There- 
fore though  if  A.  agree  to  give  B.  money  for  doing  an  illegal  act,  as  if  a 
wager  be  made  on  a  boxing  match,  B.  cannot,  (though  he  do  the  act)  re- 
cover the  money  by  an  action ;  yet  if  the  money  be  paid,  A.  cannot  re- 
cover it  back  again. — Webb  v.  Bishop,  Gloucester  Lent  Ass.  1731.  cor. 

Reynolds,  C.  B.  (c) 

Sd 


(a)  In  Smith  v.  Bromley,  Dougl. 
697.  (3d  ed.)  in  notis,  Lord  Mansfield 
said,  that  where  the  act  is  in  itself 
immoral,  or  a  violation  of  the  general 
laws  of  public  policy,  there  the  party 
paying  shall  not  have  this  action,  for 
where  both  parties  are  equally  cri- 
minal against  such  laws,  potior  est 
conditio  defendentis.  But  there  are 
other  laws  which  are  calculated  for 
the  protection  of  the  subject  against 
oppression,  extortion,  deceit,  S^c.  If 
such  laws  are  violated,  and  the  de- 
fendant takes  advantage  of  the  plain- 
titf's  condition  or  situation,  there 
the  plaintiff  shall  recover.  (Vide 
Cockshott  v.  Bennet,  2  T.  Rep.  763. 
766:  Jaquesv.  Withy,  1  H.  Bla.  65. 
Nerot  V.  Wallace,  3  T.  Rep.  17.) 
And  it  is  astonishing  that  the  Reports 
do  not  distinguish  between  the  viola- 
tion of  the  one  sort  and  the  other. 
As  to  the  case  of  To7nkins  v.  Bernet, 
sup.'  it  has  often  been  mentioned, 
and  I  have  frequently  had  occasion 
to  look  into  it,  but  ■  it  is  so  loosely 
reported  and  stuffed  with  such 
strange  arf^uments,  that  it  is  diffi- 
cult to  make  any  thing  of  it.  Qne 
book  says  it  was  reported  by  Lord 
Holt,  another  by  Lord  Trchy,  cer- 
tain it  is,  it  was  only  a  nisiprius  case. 
I  think  the  judgment  may  have  been 
right,  but  Saliceld,  not  properly  ac-. 
quainted  with  the  facts,  has  recourse 
to  false  reasons  to  support  it.  Lord 
Mansfield  then  proceeds  to  state  what 
the  case  truly  was  in  his  conception 
of  it.  The  case  of  Tomhins  v.  Bernet, 


was  also  cited  in  Clarke  v.  Skee,. 
Cowp.  lfl7>when  Lord  Mansfield  said 
it  had  Seen  denied  a  thousand  times* 

Where  both  parties  are  in  pari  de- 
licto, plaintiff  cannot  recover.  By  th« 
constitution  of  the  statutes,  insurers 
may  recover  money  paid  for  in- 
surance, but  not  the  profit  thereon. 
One  office-keeper  cannot  recover 
against  another.  Diet,  per  Ld.  Mans- 
fdd,  in  Brow7nng  v.  Morris,  Cowp. 
792.  Neither  will  the  court  assist 
either  party  in  pari  delicto.  Lowry 
v.  Bourdieu,  Dougl.  452.  (468.)  An- 
dree  v.  Fletcher,  3  T.  Rep.  266.  Van- 
dyck  v.  Hewitt,  1  East,  §7.  Morck  v. 
Abell,  3  Bos.  &  Pull.  35. 

Cb)  The  case  of  Lacaussade  v. 
White,  7  T.  Rep.  535,  seems  to  mi- 
litate against  the  rule,  that  in  pari 
delicto  potior  est  conditio  defendentisy 
and  this  case  was  said  by  Le  Blanc,}. 
in  Vandyck  y.^Hewitt,  1  East,  98, 
to  have  been  fully  discussed  in  Hovi' 
son  v.  Hancock,  8  T.  R.  575,  where 
money  having  been  deposited  on  the 
event  of  a  horse  race  (prohibited  by 
13  Geo.  II.  c.  19-  s.  2.)  and  having 
been  paid  over  by  the  consent  of  the 
winner,  the  court  held,  that  the  latter 
could  not  afterwards  maintain  an 
action  to  recover  back  the  deposit. 

(c)  In  Barjeau  v.  IFabnsley,  Stra, 
1249,  a  man  was  allowed  by  Lee,  J. 
to  recover  money  which  he  had  lent 
to'ihe  defendant  to  game  with,  for 
the  word  contract  was  not  mention- 
ed in  the  stat.  9  Ann.  c.  14.  against 
gaming.    So  where  plaintiff  lent  de- 

feadftnt 
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So  if  a  debt  contracted  during  infancy,  be  paid,  or  if  money  be  paid 
which  was  fairly  won  at  play :  {Dutch  v.  Warren,  M.7  Geo.  I.  C.  B. 
J  Str.  406.)  But  where  the  plaintiff  has  paid  money  on  a  consideration 
not  performed,  (ex.gr.  of  transferring  stock  at  a  day  certain)  he  may 
either  affirm  the  agreement  by  a  special  action  on  the  case  for  the  non- 
performance, or  disaffirm  it  by  reason  of  the  fraud,  and  bring  an  action 
for  money  had  and  received;  in  which  case  the  jury  ought  to  make  the 
price  of  tlje  stock  at  the  time  it  should  have  been  delivered,  the  measure 
of  the  damages.  («)  However,  he  could  not  in  such  action  recover 
more  than  the  money  he  had  paid.  The  law  would  be  the  same,  though 
the  condition  were  illegal,  for  not  being  performed,  the  defendant  Is 
under  an  obligation  from  ties  of  natural  justice,  to  repay  the  money  :  (6) 
Therefore  where  A.  gave  a  custom-house  officer  money  to  run  goods, 
the  goods  being  seized,  A.  recovered  his  money  back  again.-— i3W5<y  v. 
Jacob,  T.  1696.  1  Raym.  89-  (c) 

Where 


fendant  money  to  bet  at  a  horse  race 
he  was  allowed  to  recover.  Akin- 
brook  V.  Hall,  2  Wils.309.  V'ide  etiam 
Wettenhall  v.  Wood,  1  Esp.  N.  P. 
Rep.  18.  And  it  was  also  held,  that 
plaintift"  was  entitled  to  recover  on  a 
bond  given  by  the  defendants  to  se- 
cure the  repayment  of  money  paid 
by  plaintiff  to  a  third  person  on  ac- 
count of  defendants,  in  settling  stock- 
jobbing differences.  Faikney  v.  Rey- 
nous,  4  Burr.  2069.  Et  vide  Petriev. 
Hannay,  3  T.  Rep.  418.  The  au- 
thority of  Faikney  v.  Reynous,  how- 
ever, seems  to  have  been  questioned 
in  Aubert  v.  Maze,  2  Bos.  &  Pull. 
.371. 

(a)  Between  contracts  executed 
and  executory,  Bitller,  J.  in  Luwiy  v. 
Bourdieu,  Dougl.  451.  (468),  said, 
there  is  this  distinction,  that  an  ac- 
tion to  rescind  a  contract  must  be 
brought  whilst  it  is  executory,  as  to 
which  he  cited  Walker  v.  Chapman, 
in  B.  R. ;  (cited  in  Cotton  v.  Thnr- 
land,  5  T.  R.  405.)  and  Heath,  J.  in 
Tappcnden  v.  Randall,  2  Bos.  &  Pul. 
471,  said,  that  the  above  distinction, 
taken  with  the  modifications  Mr.  J. 
Buller  would  have  applied  to  it,  was 
a  sound  one,  in  which  doctrine 
Rooke,  J.  fully  acceded.  See  also 
Wilkinson  v.  Kitchen,  Ld.  Raym.  89, 


Pickard  v.  Bonner,  Peake's  N,  P.  Ca. 
221. 

(b)  Where  a  contract  is  neither 
malum  in  se,  nor  prohibited  by  any 
positive  law,  but  yet  cannot  be  en- 
forced by  reason  of  the  inconve- 
nience of  a  public  discussion  there, 
whilst  it  remains  executory,  money 
paid  upon  it  by  one  of  the  parties  to 
the  other,  may  be  recovered.  Tap" 
penden  v.  Randall,  2  Bos.  &  Pull. 
467.  Skirlej/  v.  Sdnkey,  ibid.  130. 
So  where  the  contract  is  legal,  plain- 
tiff cannot  recover  on  the  general 
counts  in  assumpsityvthxhi  it  remains 
open,  and  riot  rescinded  by  the  de- 
fendant, for  the  remedy  is  on  the  spe- 
cial agreement.  Power  ;v.  Wells, 
Cowp.  8 19.  Dougl.  24  (n.)  Weston 
V.  Downes,  Dougl.  23.  S.  P.  Vide 
etiam  Compton  v.  Burk,  Esp.  N.  P. 
Dig.  13.  Hulle  V .  Heigktman,  2  East, 
145.  But  where  the  contract  is  re- 
scinded by  the  general  terms  of  it, 
no  act  remaining  to  be  done  by  the 
defendant,  shall  prevent  the  plaintiff 
from  recovering  back  his  money. 
Toxvers  v.  Barratt,  1  T.  Rep.  133. 
Giles  y.F'd-wards,  7  T.  Rep.  181. 
Hunt  v.  Silk,  5  East,  449.  Cooke  v. 
Munstone,  1  Bos.  &  Pul.  N.  R.  351. 

(c)  If  a  man  promise  to  do  a 
thing  by  such  a  day,  without  any 

consideration 
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Where  the  plaintiff  having  pawned  plate  to  the  defendant  for  £^0t 
at  the  end  of  three  years  came  to  redeem  it,  and  the  defendant  insisting 
to  have  £\0  for  interest,  the  plaintiff  tendered  £4,  being  more  than 
legal  interest,  which  the  defendant  refusing,  and  insisting  on  the  £\0f  th» 
plaintiff  paid  it,  and  had  his  goods,  and  brought  his  action  for  the  sur- 
plus beyond  legal  interest ;  on  a  case  made,  the  court  held  that  the  ac- 
tion well  lay,  for  that  it  was  a  payment  by  compulsion  ;  the  plaintiff 
might  have  such  an  immediate  want  of  his  goods,  that  an  action  of  trover 
would  not  do  his  business,  and  the  rule  volenti  nonjit  injuria  holds  only 
where  the  party  had  his  freedom  of  exercising  his  will.  In  the  case  of 
Tompkins  \.  Bernet,  sup.  p.  131  A.  and  vide  uoteo,  the  party  has  not 
paid  more  than  was  really  lent,  therefore  had  no  equity  to  have  his  money 
repaid,  though  the  bond  which  he  gave  for  it  had  been  avoided  by  another 
obligor  pleading  the  statute  of  usury  :  But  if  a  person  under  the  in- 
fluence of  his  creditor  pay  more  than  legal  interest,  he  may  recover  it 
back  ;  for  the  defendant  is  under  a  moral  tie  to  return  it. — A&tley  v.  Rey- 
nolds, M.  5  Geo.  II.  2  Stra.  915. 

[  133  ]  The  plaintiff's  brother  being  a  bankrupt,  an  agent  for  one  of  the  cre- 
ditors told  her  that  for  money  his  client  would  sign  the  certificate  :  She 
gave  £A0,  the  certificate  was  signed ;  she  brouglit  assumpsit,  and  recover- 
ed.— Smith  V.  Bromley,  cor.  Mansfield,  1760.  2  Dougl.  696.  in  notis 
(3d  ed.)  (a) 

A.  took  out  administration  to  B.  and  appointed  J.  S.  his  attorney, 
who  received  money  and  paid  it  to  the  administrator  ;  after wards-a  will 

consi4fr3-tion  or  reward,  and  does  it  1073.  Jacques  v.  JFithi/,  1  II.  Bla.  65. 

not,  no  action  will  lie,  but  if  he  ac-  Clarke  \.Shee,Cov:p.  167.  So  against 

tually  enter   upon  the  performance  a  third  party  to  an  illegal  contract 

ot"  a  thing,  and  he  neglects  it,  to  the  this  action  lies  for  recovery  of  money 

deceit  of  the  plaiutift,  action  on  the  paid  to  him  by  one  of  the  two  other 

case  lies.    Coggs  v.  Bernard,  I  Salk.  parties  to  the  same  contract  for  the 

t^<S.  3  Salk.  11.  use  of  the  other.     Tenant  v.  FMiott, 

(a)  When  contracts  are  made,  or  1  Bos.  &  Pull.  3.      And   m  Farmer 

transactions  take   place  which    are  v.  Uusscl,   1  Bos,  &  Pull.  296,  it  was 

prohibited   by  statute,   and    money  said  by  B«//c;-,  J.  that  the  knowledge 

ii  paid   upon  them  by  men  whose  and  participation  of  the  defendant  in 

condition  renders  them  liable  to  beim-  an  illegal  contract,  could  not  make 

posid  upon  by  others,  the  party  pay-  any  differgitfe  in  an  action  for  money 

iug  \s  not  in  pari  delicto,  h\xt  he  may  had   atjiti     received,  which   wa6  not 

bring  this  action,  and  defeat  the  con-  founded  on  thi^llegal  contract,  but 

tract,  though  the  transaction  be  com-  on  a  ground  >^lly  distinct;    and 

]>leiely  finished.    Smith  v.  Bromhy,  Heath,  J.  said,  the  distinction  was, 

sup.  and  the  cases  cited  therein.  Vide  that  whether  the   consideration  was 

«uaui   Campbell  v.  Hall,  Cowp.  204.  good  or  bad,  a  man  might  recover  his 

LolTt.  65b.  Shove  v.  Webb,  1  '1'.  Hep.  own    money,    though    not    that   of 

TJ'l.    Scuijicld  v.,Gowland,  6  East,  .  another  person. 
24.1.      Juapfts  V.  Golighthjy  2  lila. 

appearring, 
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appearing,  the  executor  brought  an  indebitatus  assumpsit  agaimt  the 
attorney  ;  and  it  was  holcJen  by  Trevor,  C.  J.  at  Gidldkalf,  that  the  ao* 
thority  being  void,  it  was  a  receipt  for  so  much  money  for  the  use  of  the 
plaintiff  on  an  implied  contract,  for  which  indebitatus  assumpsit  well 
lies. — Jacob  v.  Jlle/i,  M.  2  Ann.  1  Salk.  27. 

Where  money  is  paid  in  pursuance  of  a  void  authority,  indebitatus  ff«- 
sumpsit  will  lie,  as  where  Sir  Richard  Netcdigate  was  decreed  by  the 
high  commission  court  in  James  the  Second^s  time,  to  pay  arrears  to 
Dazy,  M hom  he  had  removed  from  a  donative. — Neudigate  v.  Dartif, 
4  W.  III.   1  Haym.  742. 

But  where  a  man  receives  money  for  another  under  a  fwetencc  of 
right,  (ex.  gr,  for  titlie)  the  court  wiU  not  sufier  the  principaFs  right  to 
be  tried  in  snch  an  action  against  the  collector,  if  the  defendant  can  sliew 
the  least  colour  of  right  in  his  principal :  As  (in  the  case  put)  by  having 
been  for  some  time  in  possession. — Staplefield  v.  Yewd^T^nsS,  cited 
4  Burr.  1984. 

u4.  as  agent  of  W.  received  money  for  quit-rents  due  to  JV.  and  gave  ' 
a  receipt  for  it  as  such  ;  then  an  action  for  money  had  and  received  was 
brought  agahtst  Jl.  to  try  JV.'s  right  to  the  quit  rents;  and  it  was  holdeo 
that  the  action  would  not  lie  agaiust  him,  but  ought  to  have  been  brought 
against  TV.  But  if  ji.  had  had  notice  not  to  pay  it  over  to  W.  bccaitse 
it  was  not  due,  and  then  he  had  paid  it  over,  the  action  would  have  laid 
against  h'lni.— Sadler  v.  Evans,  T.6  Geo.  III.  4  Burr.  \Q^.(a) 

In  assumpsit  for  money  had  and  received  to  the  use  of  the  plainti^, 
proof  that  the  defendant  was  a  married  man,  and  pretending  to  be  sii;}gle 
had  married  the  plaintiff,  and  made  a  lease  of  her  land  and  received  the 
jrent,  would  be  sufficient  to  maintain  tlie  action.  For  though  the  de- 
fendant not  having  a  right  to  receive,  the  tenants  were  not  discharged  by 
his  receipt,  yet  the  recovery  in  tliia  action  will  discharge  them. — Hasser 
V.  Wallis,  H.  6  Ann.  Salk.  28. 

The  case  of  Button  v.  Poo/e,  (M.  29  Car.  II.  1  Vent.  318.  332. 
T.  Jo.  130.  S.  C.)  is  very  remarkable  to  shew  how  far  the  law  goes 
in  giving  this  action  to  the  party  interested.  There  the  plaintiff  de- 
clared, that  his  wife's  father  being  seised  of  land  now  descended  to  the 
defendant,  ai)d  being  about  to  c»it  down  ^1000  worth  of  timber  for  his 
daughter's  portion,  the  *  defendant  promised  the  fatlier,  in  consideration  [*134  1 
that  he  would  forbear  to  sell  the  timber,  that  he  would  pay  (the  pluinlifF) 
the  daughter  £1000.     After  verdict  for  the  plaintiff  upon  nan  assiirnpsit, 

(a)  Assumpmt  lies  only  tor  the  straiigors,  and  ior  wljose  bcmfa  it 
person  to  whom  the  promise  was  was  intoiuied.  Ritli/  v.  Dennett^  I 
made,  and  not  for  those   who   are      Danv.  Abr.  6"l. 

it 
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it  was  moved  in  arrest  of  judgment  that  the  action  would  riot  lie  for  the 
daughter,  but  ought  to  have  been  brought  by  the  executors  of  the  father. 
But  the  court  said  it  might  have  been  another  case,  if  the  money  had 
bien  to  be  paid  to  a  stranger,  but  it  is  a  kind  of  debt  to  the  child  to  be 
provided  for,  and  therefore  affirmed  the  judgment.  Yet  in  the  case 
oi  Fine  v.  Morris,  (cited  in  T.Jo.  103,)  where  the  son  promised  the 
father,  that  in  consideration  that  he  would  surrender  a  copyhold  to  him, 
that  he  would  pay  a  certain  sum  to  his  sister,  for  which  she  brought  the 
action,  it  was  holden  tlmt  it  would  lie  for  none  but  the  father;  and  the 
reason  given  is,  that  where  the  party  to  whom  the  promise  is  to  be  per- 
formed, is  not  concerned  in  the  liieritorious  cause  of  it,  he  cannot  bring 
the  action.  4nd  therefore  where  the  plaintiif  declared,  that  whereas  P. 
was  indebted  to  the  plaintiff  and  defendants  in  two  several  sums  of 
money,  and  that  a  stranger  was  indebted  to  P.,  the  defendants  in  con- 
sideration that  P.  would  permit  them  to  sue  the  stranger  in  his  name, 
promised  to  pay  the  sum  P.  owed  the  plaintiff,  and  alledged  that  P. 
permitted,  and  they  recovered ;  after  verdict  for  the  plaintifi'  judgment 
was  arrested,  because  the  plaintiff  was  a  mere  stranger  to  the  considera- 
tion ;  but  a  case  being  then  cited  of  a  promise  made  to  a  physician,  that 
if  he  did  such  a  cure  he  would  give  such  a  sum  of  money  to  himself, 
and  another  to  his  daughter,  in  which  it  was  resolved  the  daughter  might 
bring  an  assumpsit  for  the  money,  the  court  agreed  to  it,  and  said  the 
nearness  of  the  relation  gave  the  da:ughter  the  benefit  of  the  consi- 
deration performed  by  her  father. —  Bourne  v.  Mason,  H.  20  Car.  11. 
1  Vent.  Q, 

And  perhaps  in  these  days  the  other  cases  would  receive  a  different 
determination,  as  the  courts  have  been  more  liberal  than  fcJrmerly  in  eX" 
tjending  the  benefit  of  this  action. 

Baron  and  Feme, — As  this  action  may  be  brought  upon  an  implied 
promise,  it  will  be  proper  to  see  how  far  and  in  zchat  cases  a  husband 
is  liable  on  his  wife's  contfacts;  (a)   and  the  reason  why  a  husband 

shall 


(a)  As  to  the  husband's  liability  marriage,  however,   the  husband  is 

to   the   contract^   of  his  Vi\k  before  absolutely  liable  to  his  wife's  debts 

?narriage,  he  is>  according  to  Black-  for   necessaries   only,   even    though 

sfont,   (2  Com.  420,)   liable  to  them  she   desert   him    or    he    desert    her. 

all,   but  her  crctiitor  must  sue  and  Hodges  v.  Hodges,  1  Esp.  N.  P.  Cs, 

recover  judgment  against  him  in  iior  441.     Raivlyns  v.  Vaiidvke,   3  Esp, 

lifc-time»     Sedsecus,  where  she  has  N.-P.  Ca.  25 L     llujctis^y.  Morris, 

Mi  chosen  in  action  of  bar  own   to  4  Esp.  N.  P.  Ca.  42.      But  where 

pay.     lUard  v.  Sta7vfoid,   3   P.  W.  a   wife's   debt  has    been    contracted 

409.    Ca.  temp.  Talb.  17-3.     Ajiev.  under    illegal    circumstances,     her 

husband 
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shall  pay  debts  contracted  by  his  wife,  is  upon  the  credit  the  law  gives 
ber  by  implication  in  respect  of  cohabitation,  (a)  and  is  like  credit 
given  to  a  servant,  and  therefore  where  they  part  by  consent,  and 
an  allowance  is  made  her,  it  is  presumed  that  she  is  trij^ted  on  her 
own  credit,  and  her  husband  is  discharged ;  (b)  *  therefore  where  \he  [ 
plaintiff,  who  was  an  apothecary,  sued  the  defendant  who  lived  ia 
Chichester  for  physick  administered  to  his  wife  in  London,  who  had 
been  parted  by  consent  for  five  years,  and  on  separation  articled  to  alla\y 
her  o£20  per  annunif  which  he  accordingly  did,  and  it  appeared  that  the 
plaintiff  did  not  know  her  to  be  a  feme  covert  at  the  time  when  the  me- 
dicines were  given ;  per  Holt,  if  husband  and  wife  part  by  consent,  an(| 
the  husband  secure  her  an  allowance,  it  is  in  consideration  that  he  shall 
not  be  charged  any  more  by  her,  and  a  personal  knowledge  is  not  neces- 
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husband  shall  not  be  liable  even 
for   necessaries.     Fowles   v.  Dindy, 

2  Stra.  1122.  But  in  no  case  can 
a  wife  borrow  money  without  the 
husband's  consent  even  to  pay  for 
necessaries.     Stephenson    v.  Hardy, 

3  Wils.  388.  2  Bla.  872.  Harris 
V.  Lee,  1  I*.  \V.  483.  And  as  to 
what  shall  be  deemed  necessaries  to 
charge  the  husband,  the  court  has 
held,  that  the  expence  of  curing  a 
wife  of  the  foul  disease,  communi- 
cated to  her  by  her  husband,  is  his 
debt.  Harris  v.  Lee,  sup.  And  so 
is  money  paid  for  a  wife's  funeral 
by  her  father  during  her  husband's 
absence  abroad.  Jenkinson  v.  Tucker, 
H.  Bla.  90. 

CaJ  As  to  cohabitation  without 
marriage;  if  a  man  cohabits  with  a 
woman  who  is  not  his  wife,  though 
she  appear  to  the  world  as  such, 
and  contracts  debts  in  that  character 
for  necessaries,  he  will  be  liable, 
e'ven  though  the  creditor  knew  her 
real  situation.  IVatson  v.  Threlkeld, 
2  Esp.  N.  P.  Ca.  637.  Hudson  t. 
Brent,   Esp.  N.  P.  Dig.  1 24. 

(bj  Case  on  a  note  of  hand  for 
i6lO  against  a  woman  who  kept  a 
public-house :  plea,  general  issue. 
Defendant  gave  in  evidence  cover- 
ture. Plaintiff  then  said,  her  hus- 
band was  transported,  and  that  his 


time  was  not  expired.  Yates,  3. 
held,  that  the  transportation  sus- 
pended her  disability.  Sparrow  v. 
Carruthers,  1  T.  R.  6.  (n).  Lord 
Mansfield  ruled  the  sanle  point  at 
Maidstone. 

A  feme  coxerte  living  separate 
from  her.  husband,  and  having  a 
competent  mainteriance  secured  to 
ber,  may  bind  herself  by  her  own 
contracts.  Ringstead  v.  Lady  Lanes- 
borough,  cited  in  Corbet  v.  Poelnitz, 
infra.  And  it  makes  no  difference 
whether  her  husband  resides  in  an- 
other country,  or  in  the  same  coun- 
try as  she  does.  Barwell  v.  Brooks,  ib. 
The  great  principle  is,  that  where  a 
woman  has  a  separate  estate  secured 
to  her  by  deed,  and  acts  and  receives 
credit  as  a  feme  sole,  she  shall  be 
liable  as  such.  She  has  a  capacity 
to  contract,  it  is  a  general  capacity, 
not  confined  to  necessaries,  or  to  the 
amount  of  her  separate  maintenance. 
Corbet  v.  Poelnitz,  1  T.  Rep.  5. 

In  the  case  of  EUah  v.  Leigh,  5 
T.  Hep.  682,  Ashhurst,  J.  said,  in 
order  to  make  a  feme  covertc  an* 
swcrable  for  her  debts  as  a  feme 
sole,  she  ought  to  have  a  permanent 
fund,  out  of  which  she  can  satisfy 
her  creditors.  Vide  eiid^m  Gilchrist 
v.  Bro-wn,  4  T.  Ucp.  7^6. 

»ary. 
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sary,  so  it  be  publicly  known,  and  such  public  notification  need  not 
be  at  London,  Mhere  the  debt  was  contracted,  but  it  is  sufficient  if 
it  be  where  the  parties  lived,  viz.  in  this  case  at  Chichester;  but  if  the 
debt  were  contracted  in  so  short  a  time  after  the  agreement,  as  that 
it  could  not  be  known  at  London,  the  husband  would  be  liable. — Todd 
▼.  Stoakes,  8  W.  III.  at  Guildhall,  12  Mo.  244.  1  Raym.  444.  Salt 
I        116.  Ca; 

But  if  the  husband  turn  away  the  w  ife,  he  sends  credit  with  her  for 
reasonable  expences ;  to  which  purpose  the  case  of  Bolton  v.  Prentice, 
M.  18  Geo,  II.  B.  R.   (2  Stra.  1214.)  is  very  strong;    The  defendant 
and  his  wife  lodged  at  the  plaintiff's  house,  who  was  a  milliner,  during 
which  time  she  furnished  the  wife  with  many  things,  without  the  privity 
or  consent  of  her  husband,  which  however  he  paid  for,  but  forbade  the 
plaintiff  to  trust  his  wife  any  more :   About  twelve  months  after  the  de- 
fendant turned  his  wife  out  of  doors,  who  went  to  the  plaintiff,  and  was 
by  her  furnished  with  apparel  suitable  to  her  degree ;  and  for  this  debt 
the  plaintiff  brought  the  action,  and  had  a  verdict ;  and  upon  motion  for 
a  new  trial  it  vvas  denied  j  for  when  a  man  turns  away  his  wife,  he  gives 
her  a  general  credit,  and  the  prohibition  is  gone  and  superseded.     But 
I    if  the  wife  elope  from  her  husband,  he  shall  not  be  liable  though  the 
I    tradesman  who  trusts  her  has  no  notice  of  the  elopement.  (by—\i  is  suf- 
ficient for  the  husband  to  give  general  notice  that  tradesmen,  4fc.  should 
not  trust  his  wife.     Though  the  husband  and  wife  cohabit,  yet  he  may 
forbid  any  particular  tradesman  to  trust  her,  and  such  prohibition  to  the 
tradesman's  servant  is  sufficient. — Lorigworth  v.  Hackmore,    Exon.  10 
yi.  nijjer  Holt.  Salk.  MSS.  IVarr  v.  Hmitly,  T.  1704.  Salk.  1 18.  (c) 

Where 


CaJ  A  feme  coyerte  cannot  con-  Manwairing   v.  Sands,    1  Stra.  706. 

tract,  and  he  sued  Hs  a  feme  sole,  Child  v.  Hardyman,  2  Stra.  875. 
even    though    she   be   living   apart  (c)  But  this  doctrine  applies  only 

from, her  husband,  having  a  separate  to  Ci^scs  where  a  wife  extravagantly 

maintenance  secured  to  her  by  deed,  takes    up   goods   and   pawns    them, 

Marshall  v.  Rutton,  8  T.  Kep.  545 ;  and   not    to   cases  where  necessary 

under   the  authority  of  which   case  apparel  is  bought  and  rnade  up  for 

Lord  Kenyan    said,   Todd   v-  Stokes  her    use.     Etherington    v.    Parrutt, 

seemed  to  fall.  Salk.  118.    Ld.  Raym.  IOO6. 

(bj  When  the  elopement  of  a  wife  The  principle  so  stron;;;|y  laid  down 

becomes  notorious,  every  one  trusts  in  these  cases  however  has  been  since 

her  at  his  peril,  for  the  husband  is  denied  in  Marshall  v.  Rutton,  8T.  R. 

not  liable  unless  he  takes  her  back  545,   where  Lord  Kenyan  said,   that 

again.     Robinson  wGrtenold,  Salk.  the    earlier    cases     had    proceeded 

119.  Morris  \,2}lurlin,  1  Stra.  617.  ch  a  principle,  supposing   the  hus- 
band 
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Wliere  an  ordinary  working  man  married  a  woman  of  llie  like  condi* 
tion,  and  after  cohabitation  for  some  time  left  her,  and  during  his  ab^ 
sence  the  wife  worked ;  an  action  being  brought  for  her  diet,  Lord  Chief 
Justice  Holt  held,  that  the  money  she  earned  should  go  to  keep  her. — 
Warr  v,  Huntly,  T.  1704.   Salk.  1 18.  Holt.  102. 

In  an  action  for  meat  found  and  provided  for  the  defendant,  Lord    [  13!5  3 
Raymond  held,  that  the  plaintiff  coidd  not  give  evidence  of  meat  found 
for  the  defendant's  wife  who  lived  separate  from  him,  but  the  plaintiff 
agreeing  not  to  bring  another  action,  he  left  it  to  the  jury. — Harris  v. 
Collins,  T.  12  Geo.  1.   Ramsden  v.  Ambrose,  Stra.  127.  S.  P. 

But  where  the  plaintiff  declared  that  the  defendant  was  indebted  for 
meat,  &)C.  found  by  the  plaintiff  at  the  defendant's  request;  and  on  evi- 
dence it  appeared  to  be  found  for  the  defendant's  wife  at  his  request  in 
his  absence ;  upon  a  case  reserved  it  was  holden,  that  a  delivery  to  the 
wife  at  the  husband's  request,  is  in  law  a  delivery  to  the  husband ;  (a) 
though  it  was  said  that  it  would  be  wrong  in  the  case  of  a  third  per- 
son.—i^05s  V.  Isoel,  I£,  31  Geo.  II.  C.  B. 


band  to  be  dead,  or  the  wife  as 
div()rce<i  d  vinculo;  until  Ringstead 
V.  Lad)/  Lantsborough,  Barzvell  v. 
Brooks,  and  some  other  cases,  there 
was  no  authority  to  shew  that  man 
and  wife  could  change  their  legal 
capacities,  or  that  the  latter  may  be 
sued  as  a  feme  sole  whilst  the  re- 
lation of  marriage  subsists,  and  both 
are  living  in  this  kingdom.  But  it 
does  not  seem  so  clear,  that  the  de- 
cision in  Manhall  v.  Riitton,  has  al- 
together shaken  the  authority  of 
those  cases,  where  the  wife  was  held 
liable  as  a  feme  sole,  by  reason  that 
her  husband  was  not  in  a  situation 
to  be  sued  as  not  being  amenable  to 
the  process  of  the  court,  as  in  Pori- 
land  v.Prodgers,  2Vern.  104,  where 
tlie  husband  was  banished,  or  in 
Decily  v.  Mazarine  Duchess,  Salk. 
116,  where  the  husband  was  an 
alien  enemy,  or  had  abjured  the 
realm,  or  in  Sparroxv  v.  Carruthers, 
2  Bla.  1197,  wliere  the  husband  was 
transported  ;  for  in  Marshall  v.  Rut- 
ton,  the  learned  judge  only  said, 
that  a  feme  coverte  could  not  be 
sued  as  a  feme  sole  whilst  the  rela- 
tion of  marriage  subsisted,  and  both 


parties  were  living  in  this  kingdom. 
The  policy  of  the  latv^,  however, 
which  has  considered  a  married 
woman  as  incapable  of  suing  or 
being  sued,  without  her  husband, 
admits  of  some  modification  :  as  in 
the  case  of  a  feme  coverte,  sole 
trader  under  the  custom  of  London, 
Langham  v.  Bcwett,  Cro,  Car.  6S. 
Cauddl  V.  Shaw,  4  T.  Rep.  36 1. 
Beard  v.  IVebb,  2  Bos.  &  Pull.  y3  ; 
in  which  case  Lord  Eldon  delivered 
the  elaborate  judgment  of  the  court 
on  these  customs.  The  wife  may 
also  acquire  a  separate  character  by 
the  civil  death  or  exile  of  her  hus- 
band ;  as  in  Belknap's  Ca.  2  lien.  IV. 
7  (a.)  or  by  his  transportation.  Lean 
v.Shutz,  2  Hen.  Bla.  1197.  Marsh 
\\  Hutchinson,  2  Bos.  &  Pull.  231, 
or  by  his  deserting  tlie  kingdom, 
Walford  v.  De  Pienne,  2  Esp.  N.  P. 
Ca.  554.  Francks  v.  Same,  ibid.  5S7. 
Bufricld  v.  Same,  2  Bos.  &  Pull, 
N.  R.  380,  or  by  his  residence 
abroad,  De  Gaillon  v.  L'Aigle,  X 
Bos.  &  Pull.  357. 

(a)  But  this  must  be  during  co- 
habitation. Ramtden  v.  A/nit  rose,  sup* 

JBefore 
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Before  I  quit  this  point  it' may  be  necessary  to  observe,  that  even 
cohabitation  is  6nly  evidence  of  an  assent  of  the  husband,  and  therefore 
ii)  a  special  verdict  the"  jury  ought  to  find  the  assent,  and  not  the  coha- 
bitation, (a^  So  they  ought- to  find  the  goods  necessary  and  convenient 
for  the  husband's  estate  as  weW  as  degree,  for  a  high  degree  may  have  a 
low  estate. — Manhy  v.  Scottj  M.  12  Car.  11.  1  Lev.  4.  1  Sid.  121. 
1  Bac.  Abr.  296.  S.  G. 

The  plea  of  tie  ungues  accouple  in  loyal  "matrinionie,  is  good  only  in 
dower  and  appeal ;  and  if  pleaded  to  an  action  on  the  case  for  a  debt 
contracted  by  the  wife,  on  demurrer  the  plaintiff  will  have  judgment. — 
Norwood  V.  Stevenson,  T."  11  &  12  Geo.  II.  K.  B.  Andr.  227- 

Husband's  benefit  from  his  wife's  contracts^ — Having  seen  how  far 
the  husband  is  liable  to  "pay  the  wife's  debts,  it  may  not  be  improper 
to  shew  how  far  he  may  be  benefited  by  her  contracts,  and  he  is  intitled 
to  whatsoever  she  earns  during  the  coverfttre,  and  therefore  he  alone 
inust  bring  assumpsit  for  work  and  labour  done  by  his  wife>  the  promise 
in  law  being^  madetohirh;  {Buckley  \,  Collier,  M.  l692.  Salk.  114.) 
but  if  there  be  an  express  promise  to  her,  they  may  join. — Brashford  v. 
:^uckingham,  T.  1605.  Cro.  Jac.  77.  205.(6) 

Where 


(c)  Where  any  act  is  done  by  the 
•wife,  and  the  promise  is  made  to 
her,  though  done  without  her  hus- 
band's "authority,  yet  be  may  after- 
•wards  assent  to  it,  and  they  may 
join  in  the  action.  Pratt  Sf  Ux'  v. 
Taylor,  Cro.  Eliz.  61.  Bidgood  v. 
iVa^,  2  Bla.  1239-  But  in  all  ac- 
tions where  the  husband  and  wife 
join,  the  wife's  interest  must  be 
stated,  otherwise  the  assumpsit  shall 
be  deemed  as  made  only  to  the  hus- 
band. So  if  she  has  a  separate  pro- 
perty; and  so  if  the  cause  of  action 
existed  before  marriage.  Bidgood  v. 
JVay,  supra. 

{b)  On  an  obligation  to  a  feme 
coverte  obligee,  her  husband  is  sup- 
posed to  assent,  it  being  for  his  ad- 
vantage ;  but  if  he  disagrees,  the 
obligation  has  lost  its  force  ;  and  if 
he  neither  agrees  or  disagrees,  the 
bond  is  good,  for  his  conduct  shall 
be  esteemed  a  tacit  consent.    Whelp- 


dak's  Ca.  5  Co.  119  (b.)  Co.  litt. 
3  (a.) 

If  money  be  due  to  the  husband 
by  bill  or  bond,  or  for  rent  on  a 
lease,  and  it  is  paid  to  the  wife,  this 
shall  not  prejudice  hira,  if  after 
payment  he  publicly  disagrees  to  it. 
?  Shep.  Abr.  426. 

If  a  husband  and  wife  be  divorced 
«  mensd  et  thoro,  and  the  wife  has 
her  alimony,  and  sues  for  defama- 
tion, or  other  injury,  and  has  costs, 
the  husband  has  no  right  to  them, 
and  if  he  release  them,  it  will  not 
bar  the  wife,  for  these  costs  are  in 
lieu  of  what  she  has  spent  out  of 
her  j^liraony,  which  is  separate 
maintenance,  and  not  in  the  power 
of  her  husband,  Motani  v.Motam, 
1  Rt)l.  Rep.  426.  Motteram  v. 
Matter  am,  3  Bulst.  264.  1  Rol. 
Abr.  343.  2  Rol.  Abr.  393.  Vide 
etiam  Carpenter  v.  Faustiii,  I  Salk. 
115. 


But 
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Where  a  woman  married  a  second  husband,  living  the  first,  and  the 
second  not  privy.  As  to  what  she  acquires  by  her  labour  during  coha- 
bitation, the  second  husband  will  be  entitled  to  it,  as  she  will  be  esteemed 

a  servant  to  him.— Strutville  v. ,  M.  4  Geo.  11.  per  Parker,  C.  J. 

1  Stra.  80. 

In  an  action  for  wages  earned  by  the  wife,  Lee,  C.J.  refused  to  let 
the  wife's  confession  of  a  receipt  of  £0.0  be  given  in  evidence. — Hall  v. 
mil,  T.  1 1  Geo.  II.  2  Stra.  1094. 

Miscellaneous  Cases. — Case  upon  four  several  promises,  one  of  which 
was  upon  a  promissory  note,  to  which  the  defendant  demurred,  and  the 
plaintiff  had  judgment ;  to  the  other  three  counts  he  pleaded  non  assump- 
sit ;  at  the  trial  the  plaintiff  would  have  rested  his  case  upon  the  count 
for  money  lent,  and  offered  the  note  in  evidence;*  but  Epe,  C.  J.  [  *  137  J 
would  not  allow  it,  because  that  would  be  to  charge  the  defendant  twice 
for  the  same  note ;  the  plaintiff  then  would  have  given  evidence  of  goods 
sold  and  delivered,  which  was  likewise  refused,  it  appearing  that  the  n6t« 
was  given  for  the  same  goods. — Randulph  v.  Regendo,  28  Geo.  II. 

However,  in  common  cases  upon  assumpsit  for  money  lent,  the  plain** 
tiff  may  give  a  promissory  note  from  the  defendant  in  evidence,  for  the 
3  (^  4  Ann.  c.  9,  which  enables  the  plaintiff  to  declare  upon  the  note,  is 
only  a  concurrent  remedy.— S^ony  v.  Athns,  M.  13  Geo.  I.  Stra.  719. 

Assumpsit  upon  a  note  of  hand,  dated  the  \0\\\oi  September,  payable 
two  months  after  date,  the  memorandum  was  general  of  Michaelmas 
term;  and  upon  objection  taken  that  the  suit  was  commenced  before 
the  cause  of  action  accrued,  the  plaintiff  was  nonsuited ;  {Hollingworth 
V.Thompson,  Guildhall,  1752, per Deniiison;)  sedqueere,  for  'inProge/s 
Ca.  (M.  21  Car.  II.)  2  Sid.  432,  on  a  trial  at  bar,  where  the  declara- 
tion in  ejectment  laid  the  lease  to  be  dated  after  the  first  day  of  Michael' 
mas  term,  and  the  declaration  was  of  the  same  term,  it  was  holden  to  be 
matter  of  evidence  when  the  bill  was  filed,  for  if  the  bill  was  in  fact 
filed  after  the  day  of  the  supposed  lease,  all  is  well.  So  in  Dobson  v. 
Bell,  T.  28  Car.  II.  2  Lev.  176,  in  trover,  the  conversion  was  laid  to 
be  on  the  first  day  of  Easter  term,  and  the  declaration  was  of  the  same 
term ;  verdict  for  the  plaintiff  and  motion  in  arrest  of  judgment ;  but 
upon  making  it  appear  that  the  bill  was  filed,  and  declaration  delivered 
after  the  first  day  of  the  term,  judgment  was  entered  without  any  amend- 
ment, for  though  the  declaration  being  general  relates  to  the  first  day  of 

.  —      ' '   .      II  .       ..  Ill  II    ■  ii  I     * 

But  where  a  legacy  was  given  to  band  against  the  executor,  he  was 

a  feme  coverte,  who   lived   separate  decreed   to   pay  it  over  again,  with, 

from  her  husband,  and  the  executor  interest.     Tv^isdcn   v.  Wise,  X  Vern- 

paid  it  to  the  ferae,  and  took  her  re-  l6l. 


eeipt,  on  a  bill  brought  by  the  hus- 


the 
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the  term,  yet  the  bill  being  filed  at  a  day  after,  all  relates  to  the  filing  of 
the  bill  by  the  course  of  the  court.  So  in  Tatlow  or  Castle  v.  Bateman, 
(T.  2.'3  Catk  II.)  2  Lev.  13,  upon  like  motion  in  trover  the  court  said,  it 
was  well  enough  if  the  bill  were  filed  after  the  cause  of  action  accrued, 
for  no  action  can  be  depending,  nor  declaration  delivered,  until  the  de- 
fendant be  in  custodia  maresc.  and  that  is  never  till  bill  filed,  and  it  was. 
referred  to  the  secondary  to  examine  when  the  bill  was  filed.  Yet  in 
Fenables  v.  Dqffe,  (E.  '2  W.  &  M.  Carth.  113.)  in  an  action  for  a  ma- 
licious prosecution,  where  the  day  of  acquittal  was  laid  to  be  after 
Michaelmas  term  began,  and  the  memorandum  was  general  of  Michael' 
mas  term ;  on  motion  the  judgment  was  arrested ;  but  there  it  was  not 
shewn  that  the  bill  was  filed  after  the  first  day  of  the  term. 

In  trover  the  declaration  was  of  Easter  term,  which  began  8th  Aprils 
^*  138  I  the  demand  was  the  9th  April,  but  the  plaintiff  proving  *that  the  writ 
w  as  not  taken  out  till  2d  Mar/,  he  obtained  a  verdict ;  and  on  a  case 
stated  the  court  held  that  he  should  not  be  prevented  by  the  fiction  of 
relation  from  shewing  the  real  truth  of  his  case. — Morris  v.  Uarwoodf 
and  Pugh,  M.  1762.  Bla.312.  320.  3  Burr.  1241. 

The  defendant  was  arrested,  and  the  writ  returnable  before  the  cause 
of  action  accrued,  but  the  declaration  was  specially  intilled  of  a  day  in 
term  subsequent  to  the  time  when  the  cause  of  action  accrued.  Per 
Lord  Mansfield,  unless  the  plaintiff  particularly  make  the  writ  the  com- 
mencement of  his  suit,  it  is  only  to  be  considered  as  process  to  bring  the 
defendant  into  court ;  and  the  record  being  specially  intitled  of  a  day  in 
term,  that  must  be  considered  as  the  day  on  which  the  bill  was  filed, 
9Jad  the  time  of  the  commencement  of  the  suit.  So  the  plaintiff  had  a 
verdict.— Gz/fW^fl//,  T.  177 1 .  (a) 

Use  and  Occupation. — ^At  common  law  it  was  holden  that  assumpsit 
would  lie  for  rent  on  an  express  promise,  but  not  upon  an  implied  pro* 
mise,  and  such  express  promise  must  have  been  made  at  the  same  time 
fV'ith  the  lease. — Chapman  v.  Southwick,  H.  18  Car.  II.  2  Lev.  150. — 
But  now, 

By  11  Geo.  II.  c.  19.  s.  14.  Where  the  agreement  is  not  by  deed, 
the  landlord  may  bring  case  for  the  use  and  occupation ;  and  if  in  evi- 

CaJ  Vide  etiam  Dobson  v.  Bell,   2  sunied  to  have  been  made  before  the 

Lev.  176.     Symons  v.  Low,  Sty.  72.  delivery  of  the  dedanition,   because 

Tvgh    V.  Robinson,     1  T.  Rep.    11 6,  by  a  reference  to  the  ancient  practice 

where  it  was  held  that  a  declaration  of  declaring  ore  tenvs,  the  di'fendant 

entitled  of  the  term  generally  relates  cannot  be  supposed  to  have  been  dei- 

to  the  first  day  of  the  term,  and  the  livered  tftl  the  sitting  of  the  co\irt  &u 


promises  and  the   breach  being  laid      that  dny. 
on  the  first  day  of  term  may  be  prc- 


deuc« 
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dence  any  parol  demise  or  any  agreement  (not  being  by  deed)  whereon  a 
certain  rent  is  reserved,  do  appear,  the  plaintiff  shall  not  therefore  be 
nonsuited,  bnt  may  make  use  thereof  as  in  evidence  of  the  quantum  of 
the  damages  to  be  recovered,  (a)  And  by  s.  15,  if  the  tenant  for  life  die 
before  or  on  the  day  on  which  any  rent  was  made  payable,  upon  any 
lease  which  determined  on  the  death  of  such  tenant  for  life,  his 
executors  may  in  an  action  on  the  case  recover  the  whole,  or  a  propor- 
uon  of  such  rent,  according  to  the  time  such  tenant  for  life  lived  of  the 
last  year,  or  quarter  of  a  year,  in  which  the  said  rent  was  growing 
due.  (h) 

Au  executor  brought  ait  action  for  rent  due  to  his  testator  in  his  life- 
time, and  for  other  rent  due  in  his  own  time,  and  there  was  another 
count  on  a  quantum  meruit  for  the  rent  of  another  messuage,  in  which 
he  had  not  declared  as  executor.  After  judgment  by  default  and  a  writ 
of  enquiry  executed,  upon  error  brought,  judgment  was  reversed,  be- 
cause the  demands  were  incompatible ;  but  perhaps  it  would  have  been 
helped  by  a  verdict,  because  for  rent  due  in  his  own  time  he  need  not 
declare  as  executor,  and  therefore  if  it  had  been  tried,  the  judge  ought 
not  to  have  permitted  him  to  prove  rent  due  to  himself  iu  his  own  right.— 
Hooker  V.  Quilter,  T.  21  Geo.  II.  Stra.  1271. 

In  case  for  use  and  occupation  of  an  house  by  permission  of  the    [  139  1 
plaintiff  the  defendant  pleaded  nil  hahuit  in  tenementis;  and  upon  de- 
murrer the  court  held  it  not  a  good  plea,  as  it  would  be  upon  a  lease  at 
common  law,  because  there  an  interest  is  supposed  to  have  passed  from 

CaJ  Before  this  statute  rent  wrs  ChJ  Upon  this  clause  Lord  Ilard- 

recoverable  by  action  of  debt  only,  xvicke  decided,  that  where  a  tenant 

Green    v.    Harrington,   Hutt.  3-i,  in  in   tail   made  a  lease   for  years,  and 

wJiich  plaiiititf  need  not  set  forth  the  died  without  issue  a  week  before  ih« 

particulars  of  the  demise,  nor  need  he  rent  became  due,  his  executor  should 

it\  assumpsit  for  use  and  occupation,  have  apportionment  of  the  rent,  for 

IVilkins  V.  IVingate,  6  T.  Rep.  62.  though  tenant  for  life  only  is   men- 

Assuinpsit  lies  only  where  defend-  tioncd  in  the  statute,  yet  he  was  le- 
ant holds  by  permission  or  by  demise  nant  for  life  as  to  this.  Held  also, 
from  the  plaintiff,  not  where  his  pos-  that  a  tenancy  for  years  determinable 
session  is  adverse  anfi  tortious,  for  on  lives,  was  within  the  mischief  of 
that  excludes  the  idea  of  a  contract  the  statute.  Paget  v.  Gee,  Ambl. 
which  in  tfiis  action  must  be  express  ipS. 

or  implied.    Birch  v.  IV right,  1  T.  R.  So  where  a  wife  had  an  annuity 

3/8.     And  it  seems  a  general  rule,  payable  quarterly,  and    died  in  the 

that  as  thi?  action   is  founded  on  a  middle   of  a   quarter,    the   annuity 

contract  wherever  a  defendant  enjoys  was    adjudged   to    be    apportioned, 

by  permission    or  demise  frcya    the  though  annuities  are  not  within   the 


plaintiff,  he  shall   be  liable  ymfiout      statute.     Jio-xdl  v.  Harrforthy  2  Bla. 
questioning  the  plainti.T's  title.  i/«r-      I0l6. 
^en  V.  Ambrose,  Esp.  N.  P.  Di<J.  ^I. 

♦  the 
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die  lessor,  but  here  the  court  must  take  it  diat  there  was  an  express  pro- 
mise, and  therefore  if  the  plaintiff  had  an  equitable  title,  or  no  title  at 
all,  yet  if  the  defendant  have  enjoyed  by  permission  of  the  plaintiff,  it 
is  sufficient,  and  it  is  not  necessary  for  the  plaintiff  to  say  it  is  his  house, 
any  more  than  in  assumpsit  for  goods  sold,  to  say  they  were  the  goods 
of  the  plaintiff.— Lea«  v.  Wallace,  H.  25  Geo.  II.  B.  R.  1  Wils.  314. 
S.  C.  nomine  Lewis  v.  Willis,  (a) 

If  a  man  declare  upon  a  special  agreement,  and  likev\  ise  upon  a  quantum 
metult,  and  at  the  trial  prove  a  special  agreement,  but  different  from 
what  is  laid,  he  cannot  recover  on  either  count,  not  on  the  first,  be- 
cause of  the  variance,  nor  on  the  second,  because  there  was  a  special 
agreement,  (h)  But  if  he  prove  a  special  agreement  and  the  work  done, 
but  not  pursuant  to  such  agreement,  he  shall  recover  upon  the  quantum 
meruit,  for  otherwise  he  would  not  be  able  to  recover  at  all :  {Weaver 
V.  Borrows,  M.  12  Geo.  I.  per  Raym.  1  Stra.  648.)  ^c^  As  if  in  a 
quantum  meruit  for  work  and  labour,  the  plaintiff  proved  he  had  built 
a  house  for  the  defendant,  though  the  defendant"  should  afterwards  proTfe 
that  there  was  a  special  agreement  about  the  building  of  it,  viz.  that  it 
should  be  built  at  such  a  time  and  in  such  a  manner,  and  that  the  plain- 
tiff had  not  performed  the  agreement,  yet  the  plaintiff  would  recover 
upon  the  quantum  meruit,  though  doubtless  such  proof  on  the  part  of 
the  defendant  might  be  proper  to  lessen  the  quantum  of  the  damages. 
(Mr.  KecJcs  Case,  at  Oxon.  1744.)  And  perhaps  in  the  first  case  put, 
I  the  plaintiff  ought  to  have  been  suffered  to  recover,  if  there  had  been  a 
f  count  on  an  indebitatus  assumpsit ;  for  though  an  indebitatus  assumpsit 
will  not  lie  upon  a  special  agreement  tjill^the  terms  of  it  are  performed, 
yet  when  that  is  done  it  raises  a  duty  for  which  a  general  indebitatus  aS" 
sumpsit  will  lie. — Gordon  v.  Martin,  T.  5  Geo.  II.  Fitzg.  302. 


{a J  Vide  12  Vin.  Abr.  184.    And  under  a  tenant  at  will  only)  has  en- 

where  a  tenant  from  year  to  year  joyed  the  benefit  of  a  contract  (what- 

of  a   house  at  a   yearly   rent,   be-  ever  the  law  may  be  as  between  .the 

comes    bankrupt   in   the  middle  of  original  landlord  und  fjrst   tenan.!.) 

the   year,  and  his   assignees   enter,  Yet  assumpsit  is  clearly  maintainable 

and  remain  till  the  end,  the  assignees  by  such  tenant  at  will   against  him. 

cannot  maintain  this  action,  for  the  Atkinson   v.    Picrpoint,    Esp.  N.  P. 

bankrupt's   occupation,    as   well  as  Dig.  21.     So  if  .^,  agrees  to  lot  land 

their  own,    without    proving    their  to  U.  who  ptMmits  C.  to  occupy  them, 

special  inst mcc  and  request   tor  the  A.  may  recover  the  rent  against  B. 

bankrupt  m  occupy  during  the  lime  lor  use  and  occupation.  Bullv.Sibbs, 

thatela|sr;i   before  his   bankruptcy.  8  T.  Rep.  327. 

Naish  V  Tditock,  2  \l.  Bia.  329-  But  (bj  Vide  ante,  p.  128a  note  {b). 

where    defendant    (though    holding  fc>l  Vide  12  Vin.  Abr.  200. 

And 
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And  this  point  now  seems  to  be  so  settled :  for  in  an  action  where 
the  plainiift"  declared  on  a  special  agreement,  and  also  on  a  general  in- 
debitatus assumpsit,  the  plaintiff  failed  to  prove  his  Special  count ;  and 
then  it  was  objected  that  he  ought  not  to  be  allowed  to  enter  into  proof 
of  the  general  count :  but  Lord  Majisficid  suffered  him  to  go  into  such 
proof;  and  the  next  day  his   Lordsjiip  declared  in  court,  that  he  had 
asked  Mr.  Justice  Wilmot  (who  was  then  wth  his  Lordship  on  the  circuit) 
his  *  opinion  on  a  case  of  this  kind,  which  happened  before  him  at    [  *140  ] 
Launccston  assizes,  and  which  had  been  mentioned  on   the  occasion  ; 
M'ho  said  he  did  not  recollect  that  particular  case,  but  that  the  circuit 
practice,  according  to  his  observation^  had  been  on  this  distinction ;  when 
the  plaintiff  attempted  to  prove  the  special  agreement,  and  failed  in  it, 
he  was  not  permitted  to  go  on  the  general  indebitatus  assumpsit.    But    \ 
his  Lordship  said,  lie  did  not  approve  of  that  distinction,  and  that  his^     ] 
opinion,  aifter  the  consideration  he  had  given  it  was,  that  where  the  evi- 
dence is  sufficient  to  warrant  the  plaintiff's  action  on  the  general  count, 
supposing  no  special  agreement  had  been  laid  in  the  declaration,  the 
plaintiff  should  be  permitted  to  recover  on  such  general  count,  though      ! 
there  be  a  special  agreement  laid  ;  whether  he  attempts  to  prove  such      \ 
special   agreement  or  not :  and   that  Islx.  Justice  Wilmot  intirely  con-      I 
furred  in  this  opinion. — Harris  v.  Oke,   Winton  Sum.  Ass.  1759.T«)  ' 

Executors  and  Administrators. — Upon  an  assumpsit  against  an  exe- 
cutor or  administrator,  the  plaintiff  must  prove  his  debt,  though  the  de- 
fendant have  pleaded  pkne  administravit ;  for  by  that  plea,  though  a 
debt  be  admitted,  yet  the  quantum  is  not;  {Shdhfs  Case,  T.  1G93.  Salk. 
'296.)  and  therefore  it  differs  from  debt  in  which  the  plea  of  plenc 
administravit  is  an  admission  of  the  debt,  and  therefore  it  need  not  be 
•proved,  (b) 


(a)  This  point  seems  to  be  further 
settled  by  the  case  of  Vayne  v.  Ba- 
^comhe.  Dough  6"'28.  (6*51)  where  the 
plaintiff  declared  in  assumpsit  on  a 
special  agreement  to  pay  a  propor- 
tion of  the  expcnce  of  a  suit,  but 
failing  in  the  proof  of  that,  he  was 
allowed  to  resort  to  his  usual  count 
for  money  paid,  S^c. 

(h)  I'leitc  administravit,  without 
shewing  how,  is  a  bad  plea  to  a  sci. 
fa.  on  a  judgment  against  the  testa- 
tor. Ncu-ton  V.  Ric/iards,  Salk.  29^. 
1  LU.  llaym.  S. 


If  an  executor  or  administrator 
plead  plcne  administraxit  prater,  as 
certain,  and  also  to  another  action 
in  the  same  term  plead  the  same 
plea  prcetcr  the  same  sum,  and  as 
to  that  sum,  that  he  had  confessed 
it  in  the  oth(?r  action,  such  a  plea  is 
a  good  bar.  Waters  v.  Ogdtn,  2 
Dougl.  435.  (452.) 

To  a  plea  of  plene  administravit 
jj/a'^rr,  plaintitf  may  pray  judgment 
of  the  sum  admitted  by  the  plea, 
and  reply  assets  ultra.  Lockyer  v. 
Coxvard,  3  Wils.  52. 


The 
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The  plaintiff  cannot  upon  this  issue  give  ik  evidence  a  copy  of  an 
inventory  delivered  by  the  defendant  to  the  spiritual  court,  linless  it  be 
signed  by  him,  though  it  be  signed  by  the  appraiser's;  {Saunderson  v. 
Kichof,  M.  1  W.  &  M.  I  Show.  81.)  but  he  may  give  evidence  by  wit- 
nesses, tjhat  the  defendant  Had  assets,  or  if  ke  give  an  inventory  iri  evi- 
dence, l\e  may  shew  the  goods  were  uiider- Valued.  {Welbourne  v.  Dews- 
burt/y  Per  Eyre,  C.  J.  H.  l'^  Geo.  K  poit.)(a)  (Note,  a  leasehold 
estate  not  sold  is  assets  ad  valotem :  and  assets'  in  Ireland  are  assets 
here.)  (Richardson  v.  Dowt^j/,  M.  1605.  Cro.  Jac.  551  1  Barnes,  240.) 
If  in  the  inventory  produced,  the  article  concerning  debts  did  riot  dis- 
tingi^h  between  sperate  and  desperate,  it  would  be  siifficieht  to'diat-ge 
the  executor  with  the  whole  prima  facie  as  assets,  and  piit  it  lipon  him 
to  prove  any  of  them  desperate,  as  if  the  article  were,  "  Item,  for  debts 
due  and  owing,  which  I  admit  myself  to  be  charged"  with  when  recovered 
or  received." — Smith  v.  Davi^,  M.  K)  Geo.  11.  Per  tiardw.  J.  (b) 

And  in  the  case  of  sperate  debtsf,  the  executor  may  discharge  Kini- 
self  by  shewing  a  demand  and-  refnsaK — Shelley's  €ase,T.  1693.  Salk. 

If  assets  be  proved  iH  his  hands,  the  defendant  (die  executor)  may  give 
In  evidence  that  he  has  paid  debts  to  the  value,  and  need  not  plead  it. 
(Co.  Litt.  S83.)  So  he  may  give  in  evidence  a  retainer  for  hi*  own  debt, 
r  #141  ]  or  that  tlie  intestate  before  marriage  witH  the  defendant*  gave  a  bond  to  I 
J.  S.  conditioned  to  leave  the  defendant  ^500wgna  that  she  retained  to 
satisfy  this  obligation »  So- if  administration  be  granted  to  a  creditor,  and 
after  repealed  at  the  suit  of  the  next  of  kin,  the  creditor  may  retain 
against  the  rightful  administrator;  for  where  administration  is  granted  to 
i  wrong  person  it  is  only  voidable,  bUt  if  it  be  granted  in  a  wrong, 
diocese  it  is  void,  and  in  such  case  there  could  be  no  retainer. — Simp^ 
son  V.  Treskry  in  Kent,  1681,  per  Weston]  Bar*,  (c) 

(a)  Or  he  may  shew  the  fact  of         (e)  Payment  of  money  to  an  exe-*^ 
defendant   having    other  goods   not  cutor  who  has  obtained  probate  un- 
mentioned  in  the  inventory.    Feake's  dcr  a  forged  will,  is  a  discharge  to 
Law  of  Evid.  p.  3^.  the  debtor,    though  the  probatfe  He 

(b)  But  in  a  MS.  note  of  this  afterwards  declared  void,  for  {Per 
case  by  Mr.  Sehcyn,  in  his  Abr.  of  Grose,  J.)  the  law  will  never  com* 
N.  P.  Law,  p.  695  (n).  it  is  said,  pel  any  person  to  pay  a  sum  of  mo- 
that  Lord  Hardwicke  put  the  de-  ney  a  second  time,  which  he  has 
fendant  on  proof  that  she  could  not  once  paid  under  the  sanction  of  a 
recover  some  of  the  debts  in  the  in-  court  of  competent  jurisdiction. 
Tcntory  which  she  having  done  by  Alkn  v.  Vmdas^  3  T,  U.  125.  133, 
tt  witness,  who  demanded  theiD,  they 


were  allowed  as  desperate. 


Kotc^ 
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Note  ;  If  a  man  have  bona  notabilia  in  several  dioceses  of  the  same 
Province,  there  must  be  a  prerogative  administration  •  if  in  two  of  Caii' 
ttrhury  and  two  of  York,  there  must  be  two  prerogative  administrations, 
and  if  in  one  diocese  of  each   province,  each  bishop  must  grant  one. — ■ 

Bunton  v.  Uidleyy  M.  1  Ann.  Salk.  3^. 

jbebts  due  by  specialty  are  deemed  the  deceased's  goods  in  that  diocese 
>vhere  the  securities  happen  to  be  at  the  time  of  his  death.  But  debts 
by  simple  contract  follow  the  perspn  of  the  debtor,  and  are  esteemed 
goods  in  that  diocese  where  the  debtor  reside*  at  the  time  of  the  cre- 
ditor's death.— %;o«  v.  Byron,  H.  1595.  Cro.  Eliz.  (472.)  Godolph. 
70.  Office  of  Executor,  46. 

The  executor,  oti  the  plea  of  plene  administravit,  cannot  give  in  evi- 
dence debts  of  a  higher  nature  subsisting,  but  mtist  plead  them ;  it 
will  not  be  improper  therefore  in  this  place  to  consider  how  they  oiight 
to  be  pleaded.  Where  the  days  of  payment  in  the  condition  of  a  bond 
are  past,  the  penalty  is  the  debt,  and  therefore  the  ancient  method  of 
pleading  them  was  to  plead  them  singly,  and  set  forth  the  penalty  only; 
but  the  common  way  now  is  to  set  forth  the  condition  likewise.  But 
where  the  days  of  payment  were  not  incurred  at  the  death  of  the  testa- 
tor, the  executor  can  only  plead  the  sura  in  the  condition,  because  he 
may  deliver  himself  from  the  penalty  by  performing  it ;  and  if  he  refuse 
or  neglect  to  do  it,  it  will  be  a  deiastavit.  But  where  the  day  of  pay- 
ment is  past,  though  the  executor  set  out  the  condition  in  his  plea,  yet 
he  shall  cover  assets  to  the  amount  of  the  penalty,  unless  the  plaintiH* 
reply  per  fraudem,  and  on  issue  joined  thereon,  prove  that  the  obligee 
offered  to  take  a  less  sum  than  the  penalty,  and  not  more  than  the  exe- 
cutor had  to  pay.  If  the  testator  acknowledge  a  recognizance,  or  enter 
into  a  statute  with  condition  for  the  payment  of  a  less  sum  at  a  future 
day,  it  will  be  a  bar  to  debts  of  an  inferior  kind,  though  the  day  of  pay- 
ment be  not  yet  incurred,  because  it  is  a  present  diity,  and  is  on  record, 
on  which  execution  may  be  taken  out  without  further  suit ;  but  a  debt 
due  by  obligation  is  only  a  chose  in  action,  and  recoverable  by  law,  and 
liot  a  present  duty  as  the  other  is.— Bank  of  England  v.  Morris,  9 
Geo.  II.  Stra.  1028.  4  Bro.  P.  C.  287.  fo.  ed.  2  Bro.  P.  C.  465.  8vo. 
fed.  For  the  entry  of  this  judgment  at  large,  vide  Ca.  temp.  Hardw. 
^30.  (a) 


(a)  On  a  bond  debt  lies  against      may  bring  his  action  against  the  heir 
the  heir  of  an  obligor  who  has  lands      or  executor,  altliough  the   executor 
by   descent,    if   the  executors  have,     have  assets.  Capets  Q(^se,  And.  7. 
not  sufficient  assets,  and  the  obligor 

»«  If 
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If  the  executor  plead  twenty  judgments,  he  confesses  assets  for  above 
nineteen,  and  yet  at  his  peril  he  must  plead  all  the  judgments,  for  other- 
wise, if  the  creditor  pray  judgment  of  assets  quando  accidcrint,  he  shall 
not  be  allowed  for  those  not  pleaded  ;  and  if  he  plead  five  judgments,  and 
one  be  false  or  fraudulent,  and  so  found,  he  is  saddled  with  the  whole 
debt;  so  if  anyone  be  ill  pleaded. — Atfield  ^.  Parker,  E.  12W.  IIL 
12  Mod.  496.    Rouse  v.  EtheringtoUy  E.  1  Ann.    Salk.  312.  (a) 

An  executor  pleaded,  that  his  testator  had  entered  into  a  statute  which 
remained  in  force  and  not  paid  ;  upon  demurrer,  because  not  averred  to 
be  for  a  just  debt,  the  court  held  the  plea  good,  for  that  it  should  be  in- 
tended to  be  for  a  just  debt,  and  he  who  will  take  advantage  of  the  con- 
trary ought  to  shew  it. — Philips  v;  Echard,  E.  1603.    Cro.  Jac.  835. 

In  debt  for  rent,  though  the  lease  be  by  parol  and  the  term  determined, 
a  bond  outstanding  cannot  be  pleaded  in  bar,  for  the  contract  still  re- 
mains in  the  realty. — Newport  v.  Godfrey ^  E.  2  W.  8c  M.  3  Lev, 
267.  (b) 

If  a  judgment  being  pleaded,  and  per  fraudem  replied,  and  issue 
taken  thereupon,  by  evidence  it  appear  the  debtee  was  willing  to  take  less 
than  is  recovered,  it  is  evidence  of  fraud,  unless-  the  executor  shew  that 
he  had  not  assets  to  pay  the  same. — House  r.  Etherington,  sup.  (c) 
,  Where  upon  the  issue  of  p/e«c  flc/miw?sfrflz'?/ a  verdict  is  found,  that 
the  defendant  has  assets  to  part  of  the  debt ;  yet  judgment  shall  be  en- 
tered for  the  whole  debt,  but  the  si  non  S^c.  de  bonis  propriis  ought 


fd)  So  if  fin  executor  plead  six  there  was  no  fraud  in  fact,  there  was 
judgments  against  him,  and  7iul  assets  none  in  law,  but  the  defendant  should 
ultra,  he  confesses  that  he  has  assets  have  pleaded  the  sums  really  due. 
above  five,  and  if  the  replication  take  Pease  v.  Naylor,  5  T.  Hep.  80.  Vide 
issue  upon  the  reivs  ultra  a  certain  etiam  Parker  v.  Atjield,  Salk.  311. 
sum,  it  is  ill.  Aston  v.  Sherman,  Ld.  Haym.  6/8,  where  it  was  held, 
Salk.  298.  Ld.Raym.  2(j3.  that  pleading  of  judgments  is  a  con- 
fix In  debt  for  rent  an  executor  fession  of  assets  to  satisfy  them,  and 
may  plead  no  assets,  and  that  the  the  riem  ultra  a  certain  sum  is  but 
premises  are  of  less  value  than  the  form,  and  not  material  or  travers- 
rcnt.      BiUinghiirst  v.   Speerman,   1  able. 

Salk.  297-  If  an  executor  plead  several  judg- 

(c)  To  a  plea  of  judgments,  and  ments,  plaintiff'  may  reply  to  every 

no  assets  vltru,  plaintiti"  replied  per  one  that  they  were  obtained  by  fraud, 

fraudem.     It  appeared  that  the  judg-  or  he-may  plead  seperaliajudicia,SfC. 

ments  were  given  for  nearly  double  obtent.  per  fraudem  ;  but  if  he  plead 

the  debts    by  mistake,  and  without  seperalia,  SfC.  if  one  be  found  a  true 

fraud,  as  the  debts  were  more  than  debt  he  will  be  defeated.  Trctkvny  v. 

the  assets.     Meld,  that  this  was  con-  Acland,    1  Mod.  33.    2  Sauud.   48  ; 

xlusive  evidence  of  fraud,  and  pre-  and  see  Mr.  Serjeant  IVilliams'  ob- 

cluded  further  enquiry.     Verdict  for  servations  on   this  case,    1   Saund. 

plaintiff,   but  it  was  afterwards  set  337  (b),  n.  2, 


aside,    the  court  holding,  that,    as 


to 


Chap.  II.]  assumpsit*. 

to  be  as  to  the  costs  only,  and  execution  ought  to  be  taken  out  only  for 
so  much  of  the  debt,  for  which  the  defendant  is  by  the  verdict  found  to 
have  assets. — Mary  Shipley  s  Case,  8  Co.  134.  Bank  of  England  v. 
Morris,  ante,  p.  141  a. 

If  an  executor  suffer  judgment  by  default^  it  is  a  confession  of  assets 
sufficient  to  pay  the  debt,  and  therefore  the  sheriff  may  return  a  devasta- 
vit to  a  fi.  fa.  if  he  cannot  find  goods  of  the  testator ;  and  if  the  exe- 
cutor do  not  plead  such  judgment  and  nul  assets  ultra  to  another  action, 
httt  admit  judgment  to  go  by  default,  it  is  a  confession  of  assets  as  to  that 
likewi.^e.— /ioo/c  v.  Salisbury  Sheriff,  T.  12  W.  III.  12  Mod.  411.  Salk. 
.310.    S.  C.  nom.  Rock  v.  Leighton.  (a) 

I5wt  a  cognovit  actionem  i?  not  a  confession  of  assets. — Birdw.  Culmer, 
Hofe.  178. 

Judgment  against  B.  in  C.  B.  who  after  judgment  enters  into  a  sta« 
tute  and  dies,  his  administrator  brings  error  on  the  judgment,  which  is 
affirmed,  and  upon  a  sci.  fa.  to  have  execution,  pleads  payment  of  the 
statute,  and  nul  assets  ultra,  and  it  was  holden  a  good  plea ;  for  at  the 
time  of  the  execution  of  the  statute  he  could  not  plead  the  judgment  in 
bar,  and  therefore  payment  of  the  statute  was  no  devastavit. — Ride  v 
Buelqck,  M.  l602.  Yelv.  29. 


(a)  In  Skelfon  v.  Haxvling,  1 
V/iJs.  258,  (but  more  correctly  stated 
by  Mr.  Serjeant  If^illiams  in  a  note 
to  I  Saund.  219-)  A.  brought  debt, 
ngaiiist  B.  an  administrator,  who  suf- 
frrcd  judgmeiU  by  default,  and  made 
his  will,  appointing  C.  executor.  An 
action  on  the  judgment,  suggesting  a 
devastavit,  being  brought  against  C. 
he  pleaded  quod  ptene  administravit 
the  effects  of  B.  and  the  judgment  by 
default  was  held  to  be  evidence  of  a 
dcvnsttivii.  Vid«  IFharton  v.  Rickard- 
sou,  Stra.  1075,  where  a  ^ci.  fa.  vyas 
brought  against  an  administratrix  on 
a  judgment  against  her  husband,  and 
after  two  ni/iiln  returned  a  sci.feri  in- 
quiry was  taken  out;  and  held,  that 
the.  award  of  execution  on  the  former 
writs  was  evidence  of  assets,  but 
■vihofe  there  has  been  no  sci.  fieriy 
and  only  two  nihils  returned,  the 
court,  on  motion,  will  set  aside  the 
award  of  execution,  and  admit  de- 
fendant to  plead  if  he  come  in  time. 
Sed    secus   after   two    years    acqui- 


escence.    Vide  Mitford  v.  Cordtcelly 
Stra.  H98. 

The  most  leading  case  on  the  sub- 
ject of  assets  is  Rock  v.  Layton,  1 
Ld.  Raym.  589.  Comy.  87-  (and  im- 
perfectly reported  in  Salk.  310,  nom. 
Rock  V,  Leighton),  which  was  fully 
stated  by  B idler,  J.  in  Erving  v. 
Peters,  3  T.  U.  689,  from  Lord  Holt's 
IMSS.  frorn  whose  note  it  appears  to 
have  been  Lord  Holt's  opinion  that 
if  an  heir  plead  /ion  est  factum,  or 
conditions  performed,  a  general  judg- 
ment shall  be  given,  if  the  matter 
pleaded  be  found  against  him.  So 
if  the  matter  be  found  against  an 
executor,  he  admits  assets  next  fol- 
lowed, Ramsden  v.  Jackson,  1  Atk, 
292,  where  Lord  Hardwicke  thought 
himself  bound  by  the  above  autho- 
rity, and  decided  that  an  executor 
having  pleaded  7ion  est  factum,  which 
was  found  against  hini,  could  not 
afterwards  be  relieved  on  account  of 
a  deficiency  of  assets. 


Tlie 
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The  sheriflf  to  a  sci.  fa.  having  returned  that  the  defendant  the  execu- 
tor had  Masted,  he  appeared  at  the  return  of  the  writ  and  plene  adminU 
r  *143  ]  stravit,  and  traversed  the  wasting :  *  on  issne  thereon,  the  inventory  ex- 
hibited by  the  defendant  in  the  ecclesiastical  court  was  allowed  to  be 
evidence  sufficient  to  put  the  executor  to  shew  how  he  had  disposed  of 
Ihe  goods  and  money  mentioned  tliereiu, — JtfJiffy.  Auliff',  2  H.  Geo.  i\ 
C.Q.  •       ■  '  ■'^■■^'  ^ 

In  strictness,  no  funeral  expences  are  allowed  against  a  creditor,  ex- 
cept for  the  coffin,  ringing  the  bell,  parson,  clerk,  and  bearers'  fees,  but 
not  for  the  pail  or  ornaments. 

The  usual  method  is  to  allow  £o. 

Upon  the  pica  of  7ie  miques  executor  evidence  may  be  given,  that  the 
seal  of  the  ordinary  is  forged,  or  the  administration  repealed,  or  that 
there  were  botta  hotabilia,  for  they  confess  and  avoid  the  seal ;  but  evi- 
dence that  another  person  is  executor,  or  that  the  testator  was  non  compos, 
or  that  the  will  was  forged,  cannot  be  given,  for  that  would  be  to  falsify 
the  proceedings  of  Uie  ordinary  wherein  he  was  iudge,— JVoe/  v.  Wellsj^ 
H.  19  &  20  Car.  II.    1  Lev.  235.        "  '     "  '  ' 

If  it  be  alledged  that  a  simple  contract  debt  is  paid,  the  veiy  debt 
ought  to  be  proved  as  well  as  the  payment.  So  if  an  executor  plead 
ptene  admiiiistravit  to  an  action  upon  a  1!)oiid,  he  must  prove  the  debts 
paid  to  be  on  bonds  sealed  and  delivered,  fa^  But  in  an  action  for  a 
simple  contract  debt  on  the  like  plea,  proof  of  payment  is  sufficient,  for 
if  no  bond,  it  is  a  good  administration. — Saunderson  \^  Nicholsoftj  M. 
2  W.  &  M.  2  Show.  81.  ' 

Note ;  In  such  case  the  creditor  may  prove  his  bond,  and  the  debt 
due  upon  it,  and  the  payment  of  it.-^Kingston  v.  Gret/,  28  W.  Ill 
i  Raym.  745. 

If  an  executor  plead  plene  administravit,  and  thereupon  is«ue  is 
joined,  the  defendant  has  admitted  himself  executor,  and  therefore  can- 
not si)ew  that  he  only  acted  as  agent  for  the  executor,  for  then  he  should 
have  pleaded  neunques  execuior.    But  if  he  give  in  evidence  a  retainer,  (h) 


C^)  On  a  pleaof  p/ewe  mdministra-  in  Steel  v.  Rorke,  1  Bos.  &  Pull.  307, 

i;zY  to  debt  on  judgment  against  the  that  an  outstanding  judgment  ngainst 

intestate,  not  docketted  according  to  a  testator  or  intestate,  not  docketled, 

the  statutes  4  Sc  5  JF.Sf  M.  c.  29,  de-  cannot  be  pleaded   to  an  action  on 

lendant  may  give  in  evidence  pay-  simple  contract, 
ment  of  bonds  and   other  specialty  (bj  A  right  of  retainer  maybe 

debts,  which  exhausted   all   the  as-  either  pleaded  or  given  in  evidenoe, 

sets.    Uickey  V,  Hayter,  6  T.  R.  384,  Flumer  v.  Murckanty  3  Burr.  1380. 


on  the  authority  of  which  it  was  held. 


the 


Chat.  II.]  assumpsit.  H3rt 

^he  plaintiff  .cannot  object  that  as  executor  de  son  tort  he  cannot  retain 
without  shewing  the  will  and  who  are  rightful  executors.- — Arnold  v.  Ar^ 
^nold,  H.  6  Geo.  II.  per  E^rCf  C.  J. 

If  a  man  bring  jip  action  against  an  executor  de  son  tort,  he  may  de-t 
dare  against tbim  as,e.\ecvitor  of  tjie  last  will  and  testament;  {Alexander 
V.  Lane,  M.  6  Jac.  I.  Yelv.  l^J.)  therefore  if  defendant  plead  a  retainer, 
•he  oyght  to  shew  th^t  ;the  itestatqr  made  him  executor ;  and  it  is  not 
enough  to  say  that  the  tesiatqr  made  his  will,  and  that  he  suscepto  super 
se  onere  testame7Ui  ^^aid  divers  debts,  {^iid  retained  for  a  debt  of  his  own. 
{Atkinson  v.  Ramon,  M.  27  C^r.  11.  >C.  B.  1  Mod.  208.)  If  he  so 
plead,  the  plaintiff  may  either  4^mur  for  this  cause,  or  reply  that  he  is 
executor  de  son  tort.  QTaughan  v.  Browne,  H.  173,8.  Stra.  1100.  Andr. 
3o2.)(a)  But  in  .^uch  case  the  defendant  ;^^ay  rejoin,  that  puis  darrein 
continuance  letter^  of  adrnj^istrati^n  'have  been  granted  to  ^im,  for  such 
itdministration*  will  .legitimate  all  intermediate  acts,  ^nd  justify  a  Te-  [  *  144  1 
?tainer.-^r«MgAffn  v.  ^rowne,  IJ.  1 733.  Stra.  1 1Q6.  Andr.  332.  S.  G.  (b) 


(a)  An  executor  de  son  tort  is  liublc 
to  all  the  troubles  of  an  executorship 
without  any  of  the   advantages,  for 
he  cannot  bring  an  action  in  right  of 
the  deceased,    yinon.  Noy.  6'9.     Bro. 
Abr.  iit.  Administrator,  pi.  8.  Yet. he 
may  be  sued  as  a   rightful  executor. 
Ampson  V.  Stockburn,  Noy.  13.    An4 
he  must  be  declared    against  as  exe- 
cutor tcstamenjti.  .Coulters  Ca.  .5  Co. 
31.    Alexander  \.  I^ne,    Yelv.    137. 
In  all  cases  he  shall  be  charged  with 
.the  testator'*  debts,  -so  far  a^s  he  has 
assets,  ^tolicsv.fportcr,  Dy.  l6'6(b), 
but  for  a  false.plea  he  will  be  severely 
^punished,  for'in  such  case  execution 
shall  be  awarded  against  him  for  the 
whole  d.ebt,  .though  he  only  meddle 
with   a    trifle.    Aiwn.  Noy.  6g.     As 
against  creditovs   in   general,    how- 
ever, he  shall   be  allowed  all   pay- 
ments to  any  other  creditor  of  greater 
or  equal   degree,    himself  only  ex- 
cepted.   Ai/re  V.  Ayre,  1  Ch.  Ca.  33. 
Coulter  V.  treland,  Rip.  527-    5  Co. 
30;  for  in  no  case  can   he   retain  to 
pay  himseif.    Alexander  v.  Lane,  sup. 
(bj  Vide  ^//07J.  7  Mod.  31.  Salk. 
113,  where  it  was  held,  that,  if  an 
execittor  de  spntort  deliver  the  goods 
to   the   administrator   Itefore   action 
brought,  he  may  plead  plene  admini- 
stravit,    but   he    cannot    discharge 
hinjielf  from  a  creditor's  action  by 


delivering  over  the  effects  after  ac- 
tion brought,  nor  can  he,  after  such 
action,  retain  his  own  debt,  though  of 
a  higher  nature,  even  with  the  consent 
of  the  rightful  executpr;  and  this, 
said  Lord  Kenyon,  inCurtis  v.  Vernon, 
3  T.  11.  587.  is  clear  from  all  the  au- 
thoritieson  the  subject,  which  he  enu- 
^merated.    The  defendant,  however, 
being. dissatisfied,  brought  his  writ  of 
♦error,  when,  after  an  elaborate  ar- 
gument. Lord  Loughborough  declared 
the  opinion  of  the  court  to  be,  that 
as   the  law  was    settled    upon    both 
points  there  rested  upon   by  a  series 
of  authorities,  from  Coulter- s  Ca.  sup. 
to  the.^/^D.'J.  Ca.   in  Salk.   113,  the 
court  ought  not  to  overturn  it,  what- 
ever the  hardship  or  inconvenience 
might  be.     The  authorities  enume- 
rated  and    relied    upon  in  Curtis  v, 
Vernon  were,  Kthle  v.  Oshaston,  Hob. 
42.    Bradbury  V.  Rcynell,  Cro.  Eliz. 
565.    Whitehead  v.  Humpson,  Freem. 
265.  Loveday  v.  Young,  2  Show.  373. 
iBaher  v.  Reresford,  1  Sid.  76.    Pyne 
V.  fVooltfind,  2  Vent.  179.   Williamson 
V.  Norwitch,   Sty.  337.    Vaughan  v. 
^Browne,  2  Stra.  1 106,  and  Fadget  v. 
Priest,  2  T.  Rep.  97,  in  which  last 
case  it  was  held  that  the  slightest  in- 
termeddling with  an  intctiUe's  goods  , 
will  constitute  aii   executor  de  son 


tort. 


Executors 
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Executors  are  no  further  chargeable  than  they  have  assets,  fa^  unless 
they  make  themselves  so  by  their  own  act,  as  by  pleading  a  false  plea  ; 
i.  e.  such  a  plea  as  will  be  a  perpetual  bar  to  the  plaintiff,  and  which  of 
their  own  knowledge  they  know  to  be  false  ;  as  ;?e  unques  executor,  or  a 
release  to  himself.  But  if  he  plead  a  former  judgment  had  against  liim 
by  another  person,  and  7iil  ultra,  and  the  plaintiff  reply  per  fraiulem, 
and  it  be  so  found,  yet  the  judgment  shall  only  be  de  bonis  testatoris. — 
Jlolt  V.  Iloare,  M.  37  Eliz.   1  Rol.  Abr.  931. 

If  an  executor  plead  plene  administravit,  and  the  plahitiff  reply  that 
he  sued  out  his  original  such  a  day,  and  that  the  defendant  had  assets 
then ;  and  the  defendant  in  his  rejoinder  takes  issue,  that  he  had  not 
assets  then  :  the  plaintiff  need  not  give  in  evidence  a  copy  of  the  original 
to  prove  the  time  of  its  being  taken  out,  because  the  defendant  admits  it 
by  his  rejoinder.  But  if  the  plaintiff  reply  assets  at  the  time  of  exhibit- 
ing his  bill,  viz.  such  a  day,  and  conclude  his  replication  to  the  country ; 
(which  in  such  case  he  may;)  though  the  plaintiff  lay  his  bill  to  be  ex- 
hibited on  the  first  day  of  the  term,  if  in  fact  it  were  exhibited  al'terwards, 
the  defendant  shall  have  advantage  thereof  on  the  evidence,  so  that  he 
shall  not  be  bound  for  what  he  paid  before.  Hie  difference  between 
those  two  cases  depends  solely  on  the  manner  of  the  plaintiff's  replying ; 
for  in  the  first  case,  the  plaintiff  alledged  the  time  of  suing  out  the  ori- 
ginal, as  a  distinct  positive  fact,  and  concluded  with  an  averment ;  and 
so  the  defendant  was  at  liberty  to  take  issue  in  his  rejoinder,  on  the  time 
of  the  original's  issuing,  or  on  his  having  assets :  but  in  the  last  case, 
the  defendant  had  no  opportunity  of  putting  the  time  of  exhibiting  the 
bill  in  issue  ;  but  was  obliged  to  join  in  the  issue  taken  by  the  plaintiff, 
that  the  defendant  had  assets  at  the  day  the  plaintiff  exhibited  his  bill, 
and  the  day  mentioned  in  the  replication,  being  alledged  under  a  videlicit 
is  totally  immaterial. —  Palmer  \.  Lazi;son,  E.  19  Car.  I[.  1  Sid.  332. 

On  plene  administravit  he  may  give  in  evidence,  that  he  was  but  exe- 
cutor durante  minoritate,  that  he  paid  such  debts  and  legacies,  and  that 
he  had  delivered  over  the  residue  of  the  testatoi-'s  personal  estate  to  the 
infant  w  hen  he  came  of  age,  for  his  power  then  ceases,  and  the  new  exe- 
cutor is  liable  to  all  actions.  But  he  will  be  answerable  for  as  much  as 
f  *  145  ]  he  has  wasted,  and  the  new  executor  has  his  remedy  against  him;  *but 
quaere,  whether  he  is  liable  to  other  men's  suits  ?  In  1  Mod.  Mo,  it  is  said 
he  is  not,  but  in  Packman's  Case,  6  Co.  19-  and  Palmer  v.  Litherlundj 


(b)  Per  Mansfield,  C.  J.  in  Har-  1275.  Waters  v.  Ogden,  Dougl.  43.5, 
rison  y.  Beccles,  cited  3  T.  Rep.  '6S8.  (45'i).  Barrr/  v.  Rush,  l  T.  Hep.  6\91. 
Et  vide  Dcarne  v.  Grimp,  2  Bla.      Pearson  v,  Ilcnr^,  5  T.  Rep.  6. 

Latch. 


Chap.  II.]  ASsujtpsiT. 

Ivatch.  160,  it  is  ^aid  he  is,  and  that  seems  the  most  reasonable  de- 
termination.— Brookitig  V.  Jemung,  M.  26  Car.  II.  1  Mod.  174. 

If  an  executor  compomid  ^ith  the  creditors,  and  after  at  the  suit  of 
any  of  them  plead  plene  administravit,  proof  of  the  composition  would 
be  conclusive  proof  of  assets,  and  the  court  would  not  suffer  him  to  give 
evidence  of  no  assets. — Per  Holt,  C.  J.  E.  4  Ann.  Salk.  MSS.  (a) 

Attorneys  Fees.— By  2  Geo.  II.  c.  24.  No  attorney  shall  maintain  any 
action  for  fees  until  one  month  after  he  shall  have  delivered  a  bill  written 
in  a  common  legible  hand,  and  in  the  English  tongue  (except  law  terms 
and  names  of  writs)  and  in  words  at  length  (except  times  and  sums)  sub- 
scribed with  his  proper  hand.  It  has  been  holden,  1.  That  this  act  may/ 
be  given  in  evidence  on  the  general  issue.  2.  Tliat  it  does  not  extend 
to  the  executor  of  an  attorney.  3.  Nor  to  business  done  in  convey- 
ancing.— Birkiiihead  v.  Fanshaxc,  H.  2  W.  III.  Salk.  86.  Milner,  Gent. 
V.  CroTcdall,  M.  3  W.  &  M.  ]  Show.  138. 

The  court  will  upon  motion  stay  proceedings  till  the  plaintiff  has  de- 
livered a  bill. — 1  Barnes,  28. 

2dly.  Special  assumpsit. — In  a  special  assumpsit  the  plaintiff  must 
prove  his  declaration  expressly  as  laid,  therefore  if  the  agreement  be  to 
deliver  merchandizable  corn,  proof  of  an  agreement  to  deliver  good 
corn  of  the  second  sort  is  not  sufficient :  (Anon.  12  W.  III.  1  Raym.  735.) 
so  where  the  agreement  declared  upon  was  to  sell  the  plaintiff  all  his 
merchandizable  skins,  and  the  agreement  produced  by  the  plaintiff,  and 
signed  by  the  defendant  was  so,  yet  the  agreement  of  the  same  date  en- 
tered in  the  defendant's  book,  and  signed  by  the  plaintiff,  being  to  sell 
all  his  merchandizable  calf  skins,  the  plijiutjff"  was  nopsuited. — Anon,  at 
Salop,  1744. 

The  plaintiff  declared  upon  a  promise  to  pay  so  much  money  upon  the 
plaintiff's  transferring  so  much  South  Sea  stock;  at  the  trial  the  note 
produced  appeared  to  be  to  pay  on  a  transfer  to  the  defendant  or  his  or- 
der ;  and  this  was  holden  to  be  a  variance,  and  the  plaintiff  nonsuited. 
{Rutland  D.  \.  Hodgson,  ¥j.  0,2.  Geo.  HI.  per  Rai/m.  C.J.  So  where 
the  contract  declared  on  was  to  deliver  stock  on  the  22d  of  August,  and 
upon  the  trial  the  entry  in  the  broker's  book  was  a  contract  for  the  open- 
ing,   though    it  was   proved  to  be    notorious  that    the   books  were  to 

(a  J  In  the  bequest  of  a  legacy,  or  lands  which  are  freehold,  the  assent 

of  uny  personal  thing,  the  assent  of  is  not  required.  Co.  Lit.  111.    If  the 

an  executor  is  so  necessary,  that  if  executor  does  once  assent  to  the  le- 

the  legatee  take   the   thing  without  gacy,  the  legatee  has   such   a   pro- 

the  delivery  of  the  executor,  he  may  perty  vested    in  him    that   he    may 

have  an  action  of  trespass  against  take  it,  though  the  executor  revokes 

hinij     Anon.    Kielw.    128,    pL  Qi.  his  assent  afterwards.     Faramour  v. 

1  New  Abr.  260;  but  in  a  devise  of  Yardky,  Plowd.  itV3. 

open 
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icpenAe  22d,  and  the  broker  swore  he  took  the  22d  o{  August,  and  the 
opening,  to  be  convertible  term?.  (Pai/ne  v.  Hayes,  Stra.  74.  Et  vide 
S.  C.  ante,  p.  128,  n.  (6)  (a)  But  tliese  geera  rathe^  to  be  ca^es  founded 
jpn  the  times  to  get  rid  of  ^outh  Sep,  contracts,  than  to  be  relied  on  as 
precedents  in  other  cases. 

Cc^iisideration.—'A  mere  voluntary  .curtesy  will  ispt  h«ve  a  ,considera- 
tion  to  uphold  an  assumpsit,  but  if  sucfa  curtesy  were  moved  by  a  request 
[♦HO  ]  of  the  party,  tliat  gives  an  assumpsit;  and  therefore  if  the  plaintiff  *  de- 
clare, tliat  whereas  the  defendant  halh  feloniously  slain  ^4.  jbe  required 
the  plaintiff  to  labour  and  do  his  endeavour  to  obtain  th^e  k^ig's  pardon ; 
whereupon  the  plaintiff  did  do  his  endeavour,  viz.  in  riding,  S^c.  ancj 
afterwards  in  coii«ideration  of  die  premises  tlifi  defenda^it  did  pro^iise  to 
pay  the  plaintiff  ^100,  it  will  be  good:  And  note,  in  such  jcase,  if  di« 
plaintiff  could  jprove  no  riding,  yet  any  otlier  effectual  ^ndcavourj  ac- 
cording to  the  request  would  serve ;  and  if  the  consideration  were  future, 
that  he  would  endeavour,  so  that  the  plaintiff  must  lay  his  endeavour  ex- 
pressly ;  and  the  defendant  would  not  deny  the  prooiise,  but  the  endea- 
vour, he  must  travers^  the  cadeavour  in  the  general,  and  not  the  riding  iq 
special.  An4  this  leads  me  to  take  notice  of  a  distinction  between  pro- 
.  mises  upon  a  consideration  «xecutedj,  and  executory.— Lampkigh  Y. 
Braithwaite^  M.  f  3  Jac.  I.  Hob.  ^05^  Borden  v.  Thifim,  infra.  (If) 

Jo 


(a)  As  the  plaintiff  is  bound  to  de- 
etawi  specially  on  a  special  agree- 
ment,  he  ought  to  prove  the  co.i>tract 
expressly  as  laid.  Anan.  Ld.  jRaym. 
735.  Hockin  v.  Cooke,  4  T.  Kep. 
314. 

{(>)  If  j4.  promise  to  do,  or  to  ab- 
stain from  doi^ig,  an  act  in  considera- 
tion of  the  antecedent  performance 
©f  some  act  or  promise  on  the  part 
ef  j5.  the  promise  of  B.  is  called  a 
dependant  promise,  because  B.^s  rigbt 
of  action  for  a  breach  of  such  pro- 
mise depends  on  the  prior  perform- 
ance (or  that  which  is  equivaleiit  to 
performance)  of  the  act  or  promise 
on  the  part  of  B.  and  the  act  or  pro- 
mise to  be  performed  by  B.  being  in 
nature  of  a  condition  precedent,  is 
usually  distinguisiicd  by  this  appella- 
tion, because  the  performance  (or 
th:it  wi)ich  is  equivalent  to  perform- 
ance) of  such  act  ©r  promise  pre- 
cedes B.'s  right  of  action  to  recover 
damages  against  A.  for  non-pcrforra- 


ance  of  his  promise,  and  must  be 
specially  avowed  in  the  declaration. 
Selw.  N.  J-*.  Abr.  94,  Vide  etiam 
Jiaynay  v.  Alexander,  Y^elv.  7^>  and 
Thorpe  v.  Thorpe,  Ld.  Raym.  662, 
which  is  a  leading  case  on  th]*  sub- 
ject, and  where  Ld.  Holt,  after  fully 
discussing  the  distinction  betweeu 
positive  agrceraents  and  conditions 
precedcut,  observed,  that  in  cases  of 
conditions  precedent,  8(11  action  could 
not  be  maintained  before  perform- 
aace,  -but  in  the  case  of  positive 
agreements  it  was  otherwise.  The 
learned  judge  then  laid  down  certain 
rules -tp  which  the  reader  is  referred. 
See  also  Martin  v.  Smith,  6  East, 
555.  and5^  Albans  J),  v.  Shore,  1  H. 
Bla.  270,  with  the  remarks  of  EUtn- 
borovgh,  C.J.  SiX\i\  Laicrtncc,}.  on 
Lord  Lc(?/^/(iioro«^A'sQpinion  in  Mar' 
tin  v.  Synith;  also  see 'Phillips  v.  Field- 
ing, 2  11.  Bla.  123. 

In  all   cases  of  conditions  prece- 
dent a  performance  ought  to  be  spe- 
cially 


Chap.  II.]  assumpsit:.  }4i^a 

In  the  case  of  a  consideration  executed  the  defendant  cannoj  travepe 
the  consideration  by  itself,  because  it  is  incorporated  an4  coupled  with 
the  promise,  and  if  it  were  not  then  in  deed  acted,  it  is  nudum  pactum. 
(Bosdenv.T^j/nn,  ^I.  1603.  Cro.  Jac.  18.)  But  if  it  be  executory, 
the  plaintiff  cannot  bring  his  action  till  the  consideration  performed,  and 
if  in  truth  the  promise  were  made,  and  the  consideration  not  performed, 
ithe  defendant  must  traverse  the  performance,  and  not  the  promise,  be- 
cause they  are  distinct  in  fact.  And  therefore  the  plaintiff,  when  he 
alledges  performance,  ought  to  alledge  a  place  where  j  and  if  he  do  no|;, 
the  defendant  may  demur  for  want  of  a  venue. — Sexton  v.  Miles,  1  W. 
^'M.  Salk.  ^.  Ta;     ' 

If  the  consideration  be  illegal  it  will  not  uphol^  an  assumpsit ;  as  wher^ 
the  defendant  in  consideration  of  20^.  assumed  to  pay  405.  if  he  did  no^ 
|)eat  J.  S.  out  of  such  a  close.  But  the  act  to  be  done  must  appear  un- 
lawful at  the  time,  otherwise  the  promise  will  not  |)e  void.  (Allen  v. 
Rescqus,  T.  '28  Car.  II.  2  Lev.  174.)  As  if  J.  bring  B.  to  an  inn,  and 
affirming  to  the  host  that  he  has  arrested  B,  by  virtue  of  a  commission 
of  rebellion,  in  consideration  that  the  host  will  keep  B.  a§  a  prisoner  for 
one  night,  promise  to  save  him  harmless;  if  B.  recover  against  the 
iiost  for  false  imprisonment,  the  host  may  have  an  action  on  that  promise 
ugamst  j.  (Baiierse2/'s  Case,  M.  29  Jac.I.  Winch,  48.)  But  where 
JB.  in  consideration  that  the  gaoler  would  permit  ji.  his  prisoner  to  go 
at  large,  promised  the  gaoler  to  pay  the  debt,  and  save  him  harmless, 
it  was  holden  avoid  promise  •  vide  to  the  same  purpose,  Webb  v.  Bishop, 
ante,  and  the  cases  there  cited. — Martin  v.  Blijtheman,  H.  8  Jac.  I. 
Velv.  1 07.  Et  vide  Cragge  v.  Norfolfc,  H.  26  &  27  Car.  II.  2  Lev.  120. 

*  '  ''  "  ,  .    .  ,T     I    ■       I  ..I    '    li.i  ■    j;,!.         I'.ir.i      »■  L  i        ■  I    i     ■      ■      .  .         ,      1..1 

cially  avowed,  or  what  is  equivalent,  he  who  is  ready  and  offers  to  perform 

a.  tender  and  refusal,  but  the  aver-  his   part,    may    sue   the    other   for 

ment   of   a   tender   alone   will   not  non-performance.  Jo/ies  v.  Barkelci/, 

Suffitc.  Lfav;£xe%,Cro.  Eliz.  888.  Dougl.  6'59.  (684). 
Furthermore?,  as  to  concurrent  acts.  ^c)  A  consideration  altogether  un- 

"U'here  two  acts  arc  agreed  to  be  per-  executed  is  not  good  to  maintain  an 

formed   by  each  party  at  the  same  assumpsit;  as  if  ^.'s  servant  be  ar- 

time  one  party  cannot  sue  the  other  rested  in  London  for  a  trespass,  and 

%vithout  avowing  either  performance  J.  S.  who  knows  A.  balls  him,  and 

of   his  part   of    the    agreement,  or  after  y^.  for   his  friendship,  promises 

\vhat  is  equal  to  it.  Morton  v.  Lamb,  to  save  him  harmless,  if  J.  S.  should 

7  T.  Rep.  125,  which  case  XtfttTenc*",  be  charged,   this   will   be   no    con- 

J.  assimilated   to  Qallor^'ell  v.  Briggs,  sideration   to  ground   an  assumpsit, 

Salk.   11!2.      But    after  verdict   an  because  the  bailing,  which  was  the 

averracntthat  plaintiff  was  ready  and  consideration,  was  past  and  execut- 

willing  to   perform  his  part  of  the  ed.     Hunt  \.  Bate,  Dy.  272,  1  Rol. 

contract,  has  been  holden  sufficient.  Abr.  11.     Doggett  v.Duwell,  Owen, 

Rau-son   v.  Johnson,     1    East,    203.  144.    But  it  would  have  been  othcr- 

JVaterhouse  v.  Skinner,  2  Bos.  &  Pull,  wise,  if  A.  had  requested  him  to  bail 

447.     So  where  something  is  to  be  his  sei-vant,  and  the  bailing  had  been 

performed  by  two  at  the  same  time,  after.     Hunt  v.  Bate,  sup. 

Where 
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Where  the  action  is  brought  upon  mutual  promises,  it  is  necessary  to 
[*147]  ghew  they  were  both  made  at  the  same  time,  or  else  *it  will  be  nudum 
pactum:,  (Nichols  y.  Rainhred,  H.  12  Jac.  1.  Hob.  88.)  and  though  the 
promises  be  mutual,  yet  if  one  thing  be  in  the  consideration  of  the  other, 
a  performance  is  necessary  to  be  averred,  unless  a  certain  day  be  ap- 
pointed for  it ;  (a)  and  therefore  where  A.  had  given  B.  a  note  for  so 
much  money  six  months  after  the  bargain,  B.  transferring  the  stock,  and 
H.  at  the  same  time  had  given  a  note  to  A.  to  transfer  the  stocjc,  A.  pray- 
ing, £fc.  B.  brought  an  action,  and  upon  non-assumpsit,  Holt,  C.  J.  at 
Guildhall,  obliged  the  plaintiflf  to  prove  either  a  transfer,  or  a  tender 
and  refusal,  witbin  the  six  months;  and  said  that  if  A.  had  brought  an 
action  against  B.  for  not  transferring,  he  must  have  proved  a  payment  or 
a  tender.— Callonel  v.  Briggs,  T.  2  Ann.  Salk.  1 12.  (b) 


(a)  Where  there  are  mutual  pro- 
mises, and  the  bare  promibC,  anfl  not 
the  consideration,  an  action  will 
lie  by  either  party,  without  avowing 
part  performance  in  himself.  Lamp- 
leigh  V.  Braithwaite,  Hob.  106.  But 
Laurence,  J.  in  Glazebrook  v.  Wood- 
roiu,  S  T,  Rep.  373,  said  this  ques- 
tion depends  upon,  and  must  be 
gathered  from  the  nature  and  words 
of  the  agreement. 

So  in  Martindalev.  Fisher,  1  Wils. 
68,  it  was  held,  that  promise  for 
promise  is  a  good  consideration,  with- 
out an  averment  of  the  plaintiff's 
promise.  Vide  Brown  v.  Ilancovk, 
Cro.  Car.  115.  Wright  v.  Johnson, 
1  Vent.  64.  filckard  v.  JCingston, 
Cro.  Car.  202.  And  it)  Glazebrook 
v.JVoodroxv,  m[>.  Grose,  J.  said,  the 
intention  of  the  parties  is  or  is  as- 
sumed to  be  the  governing  principle 
of  all  the  late  determinations,  and 
when  the  nature  of  the  consideration 
is  ascertained,  the  rules  respecting 
the  averments  before  laid  down  in- 
variably hold.  See  also  Mr.  Ser- 
jeant JVilliams'  notes  to  1  Saund. 
320  (n.  4.)  and  Mr.  DurnJ'ord's  notes 
to  WillesRep.  157. 

In  Moun fjord  v.  Ilorton,  2  Bos.  «Sc 
Pull.  62,  the  first  count  of  a  de- 
claration in  assumpsit  stated  an  agree- 
ment between  twt)  persons,  but 
omitted  the  mutual  promises.  On 
motion  in  arrest  of  jutlgment,  it  was 
held,  that  the  agreement  itself  im- 
plied a  promise.     So   in  Starkej/  v. 


Cheeseman,  Salk.  1,28,  where  a  simi- 
lar objection  was  taken  to  a  count  on 
a  bill  of  exchange,  and  Holt,  C.  .1. 
held,  that  the  drawing  of  the  bill 
was  an  actual  promise,  and  in  LorO' 
thcr  V.  Conyers,  cited  1  Stra.  224,  the 
same  doctrine  applied  to  a  count  on 
a  promissory  note,  where  the  promise 
was  omitted.  So  in  Roe  v.  Gatehouse, 
2  Salk.  6'6'3,  where  the  name  of  the 
defendant  was  omitted  in  the  aver- 
ment of  the  promise  in  the  second 
count,  the  court  held  that  the  same 
nomination  should  go  to  all  the  pro- 
mises, and  therefore  the  declaration 
was  well  enough.  But  in  Buckler  v. 
Angill,  1  Lev.  l6'4,  where  the  decla- 
ration was,  that  in  consideration  that 
the  plaintitl  would  surrender  a  term 
the  defendant  would  pay  ^^10,  with- 
out stating  any  promise,  the  declara- 
tion was  held  bad ;  and  the  some  doc- 
trine prevailed  in  Lea  v.  Welsh,  2  Ld. 
Haym.  -1517,  upon  a  similar  declara- 
tion, and  in  Law  v,  Saunders,  Cro. 
Eliz.  .913,  where  the  name  of  the 
defendant  was  omitted  in  the  state- 
ment of  the  promise,  the  declaration 
was  held  bad  after  verdict,  there 
being  no  pMor  count  by  which  the 
the  omission  could  bq  helped. 

If  a  man  and  woman  (being  un- 
married) mutually  promise  to  inter- 
marry, and  afterwards  the  man  mari- 
nes another  woman,  assumpsit  lies. 
Dickenson  \.  llolcroft.  Carter,  233. 

So  if  the  woman  marries  another 
man.  Harrison  v.  Cage,  Cartb.  467* 

Where 


Chap.  II.]  assumpsit-  147^ 

\X\\ere.'m  an  assumpsit  two  considerations  are  alledged,  the  one  good 
and  sufficient,  the  other  idle  and  vain ;  if  that  which  is  good  be  proved 
it  suiHceth  ;  and  aUhough  he  fail  in  the  proof  of  the  other,  it  is  not  ma- 
terial, because  it  was  in  vain  to  alledge  it ;  but  if  both  be  good,  both 
must  be  proved. — Crisp  v.  Garnel/V.  l607.  Cro.  Jac.  127. 

Thougli  the  promise  alledged  be  proved,  yet' if  it  appear  to  be  made 
on  a  different  consideration  than  is  mentioned  in  the  plaintiff 's  declara- 
tion, it  is  not  sufficient,  or  if  it  were  made  on  the  consideration  alledged, 
and  some  other  thing  beside.^— CVr^er  v.  Toddard,  M.  1587-  Cr.o. 
Eliz.  IQi      '       . 

El  rmdopado  non  oritur  actio,  and  therefore  if  A.  in  consideration 
ibat  B.  will  make  an  estate  at  will  to  him,  promise  to  pay,  it  is  a  void 
promise,  for  B.  may  immediately  determine  his  will. — Keble  v.  llsdale, 
iM.  12  Jac.  I.  1  Rol.  Abr.  23.  (a) 

If  in  consideration  of  a  thing  already  done,  without  my  request,  not 
for  my  benefit,  and  where  I  was  under  no  moral  obligation  to  do  it,  I 
promise  to  pay  money,  that  is  nudum  pactum,  and  void.  But  if  I  were 
under  a  moral  obligation  to  do  u  thing,  and  another  person  does  it  with- 
out my  request,  and  I  afterwards  promise  to  pay,  that  is  good.  There- 
fore where  a  pauper  was  suddenly  taken  ill,  and  an  apothecary  attended 
her  without  the  previous  request  of  the  overseers,  and  cured  her,  and 
afterwards  the  overseers  promised  payment,  it  was  holden  good,  for  they 
were  under  a  moral  obligation  to  provide  for  the  poor. — Watson  v. 
Turner  et  al\  Excheq.  T.  7  Geo.  III. 

In  assumpsit  the  plaintiff^  declared,  that  he  had  delivered  goods  to  the 
defendant,  which  he  promised  to  dispose  of  and  to  give  the  plaintiff^  an 
account,  S^c.  the  defendant  pleaded  in  abatement,  that  he  was  bailiff'  to 
the  plaintiff"  to  merchandize  the  said  goods,  and  that  he  ought  to  bring  ac- 
count ;  and  upon  demurrer  it  was  adjudged  that  here  being  an  express  pro-- 
mise  *  to  account,  assumpsit  will  lie  as  well  as  account,  and  that  wherever  [  *148  J 
one  acts  as  my  bailiff  he  promises  to  render  an  account.  However  upon 
that  occasion,  lioltj  C.  J.  told  the  plaintiff*,  that  when  it  came  to  be 
tried  he  would  not  suffer  him  to  give  all  the  account  in  evidence,  or  to 
enter  into  the  particulars  thereof,  but  that  he  should  direct  his  proof  only 
as  to  the  damages  which  he  had  sustained  for  not  accounting  according  to 
his  promise.  {Wilkinv.  Wilkin,  H.  1  W.  &  M.  Carth.  89.)  In  such  cases 
where  indebitatus  assumpsit  is  brought  for  money  received  ad  computan- 
dum,  it  is  necessary  to  prove  a  misapplication  or  breach  of  trust ;  for  if 


Ca)  Where  the  doing  a  thing  will      Per  Holf,  C.  J.  in  Thorp  v.  Thorp, 
be  a  good  consideration,   a  promise      12  Mod.  459. 
'to  do  that  thing  will  be  so  too.  Diet, 

a  man 


Actions  founded  on  Contract.         [Part  IT; 

a  man  recfelve  money  to  a  special  purpose,  it  is  not  to  be  demanded  of 
the  party  as  a  duty,  till  he  have  neglected  it  or  refused  io  apply  it  ac» 
cording  to  the  trust,  and  such  misapplication  or  breach  of  trust  ought 
regularly  to  be  laid  in  the  declaration,  biit  the  want  of  it  will  be  aide^ 
by  a  verdict. — 'Wilkin  v.  JVilkin,  sup.  (a) 

Where  the  defendant  has  no  way  to  come  at  the  knowledge  of  the 
performance  of  the  consideration,  the  plaintiff  ought  to  give  notice  oi 
it ;  otherwise  whfefe  there  is  a  person  named,  to  whom  the  defendant 
ftiay  re^rt  and  inform  fiimself ;  as  if  the  proifeise  be  to  pay  as  much  as 
J.  S.  paid,  quia  constat  de  persona  the  plaintiff  is  not  bound  to  give 
Notice ;  otherwise  if  the  promise  be  to  pay  to  the  plaintiff  as  much  as 
he  shall  have  of  any  other. — Smith  v.  Goffe,  £.  4  Ann.  2  Raym.  1128. 

V.  Henningj  T.  I6l8.    C^o.  Jac.  432.    Holmes  v.  Tteisty  T. 

12Jaff.  I.    Hob.  51.  .,  .. 

Statute  of  Limitations, — By  ?1  Jac.  I.  c.  16.  This  action  must  be 
brought  wilhirt  six  years  after  the  cause  of  action  accrued ;  but  if  the  de- 
fendant would  take  advantage  of  the  statute,  it  is  necessary  for  him  to 
plead  it,  for  he  will  tiot  be  permitted  to  give  it  ini  evidence  on  the  ge- 
neral isstie.  (b) 


(»)  Where  a  man  receives  money 
for  the  use  of  another  person,  as- 
sumpsit lies  against  him  as  bailiff  or 
receiver,  and  this  supplies  the  plea 
of  actions  of  account ;  and  where 
money  was  deposited  on  a  wager,  an 
indebitatus  lay  for  rnoney  received. 
Martin  v.Siiivell,  1  Show.  I17. 

{bj  Vide  Puckle  v.  Moor,  1  Vent. 
IpT.  Lee  V.Rogers,  1  Lev.  110:  for 
the  plea  of  nOn-assumpsit  speaks  of  a 
time  past,  and  relates  to  the  time  of 
making  the  promise ;  but  the  statute 
relates  to  the  time  of  pleading.  Anon. 
Salk.  278.  Draper  v.  Glassop,  1 
Raym.  153.  And  this  statute  is  plead- 
able in  two  forms  :  1 .  That  defendant 
did  not  promise,  <!^c.at  any  time  with- 
in six  years.  Collins  v.  Benning,  12 
Mod.  444 :  and  2.  That  the  cause  of 
action  did  not  accrue  within  six 
years,  which  may  be  safely  pleaded 
in  all  cases.  Gould  v.  Johnson,  Ld. 
Raym.  838.  2  Salk.  422.  Vide  Ser- 
jeant Williams*  note  to  2  Saund.  62. 
n.  (b.)  63.  n.  (c.) 

This  statute  runs  against  every 


dema!nd,  and  is  a  complete  bar,  not- 
withstanding any  intervening  act3» 
as  the  bankruptcy,  coverture,  m- 
fancy,  SjC.  of  the  parties.  Graj^  v. 
Mendez,  1  Stra.  55(5.  But  there  is 
an  exception  of  accounts  current 
between  merchants.  Cotes  v.  Har' 
riSf  Esp.  N,  P.  Dig.  148 ;  which  has 
been  held  to  extend  to  all  mutual 
accounts.  Catling  v.  Shoulding,  6 
T.  Rep.  189.  There  is  also  a  sav- 
ing of  all  rights  which  have  been 
interrupted  by  disability,  as  where 
the  plaintiff  has  been  beyond  the  seas. 
Chandler  v.  Viiell,  2  Saund.  120. 
Rochtschilt  V.  Leihman,  Stra.  836. 
Strithorst  v.  Graehe,  3  Wils.  145, 
2  Bla.  723.  As  to  which,  Ireland 
has  been  held  beyond  the  seas,  but 
not  Scotland.  Anon.  1  Show.  91« 
R.  \.  Walker,  1  Bla.  286.  But  when 
the  disability  is  once  renioved,  and 
the  statute  has  begun  to  run,  no 
subsequent  disability  will  stop  its 
progress.  Per  Kcnyon,  C.  J.  in  Doe, 
ex  dem,  Durour<  v,  JomSj  4  T.  Uep. 
311. 

If 
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If  the  defendant  plead  non  assumpsit  hifra  ^eX  anrioSf  it  is  sufficient 
for  the  plaintiff  to  prove  a  promise  to  pay  within  six  years  without  any 
other  consicferation,  for  the  plea  admits  a  cause  of  action  before  tlie 
six  years.  (Bland  v.Hasetrig^  H.  I689.  2  Vent.  151.)  So  if  th« 
defendant  say,  "  prove  it  due  and  I  will  pay  it,"  such  a  promise  with  a 
proof  of  the  debt  is  sufficient,  but  a  bare  acknowledgment  of  the  debt, 
or  of  the  delivery  of  the  goods  after  the  six  years,  is  not  in  itself  a  new 
|)romise,  though  it  is  evidence  of  one,>  as  21  non-delivery  on  demand  is 
not  a  conversion  in  itself,  yet  is  good  evidence  of  a  conversion. 
{HeijUng  V.  Hasting,  per  10  Just.  Salk.  MSS.  Salk.  29.  Carth.  47i- 
l  Raym.  421.  S.  C.)  But  in  an  action  by  an  executor  for  money 
P  had  and  deceived  to  the  use  of  his  testatrix,  where  npon  this  issue  the 
defendant  was  proved  to  say,  "  1  acknowledge  the  receipt  of  the  money, 
"  but  the  testatrix  gave  it  to  me  "  Mr.  Baron  CZ/ce  directed  the  jury  to 
find  for  the  defendant :  For  *sach  an  acknowledgment  could  not  amount  [  *  149  J 
to  a  promise  to  pay,  when  he  insisted  he  was  inlitled  to  retain. — Omen 
V.  Wolley,  Salop,  175  K 

In  asstimpsit  on  a  proi^ssory  note,  the  defendant  pleaded  noit  aS" 
turripsit  infra  sex  a7iTios :  And  on  the  trial  it  appeared  tliat  the  defendant 
Mas  surety  in  the  note  for  J.  S.  and  that  six  years  were  elapsed  since 
the  note  was  given,  but  that  upon  a  demand  wiihin  six  years  the  defend- 
ant said,  "  You  know  I  had  not  any  of  the  money  myself,  but  I  ajta 
"  willing  to  pay  half  of  it."  Tlie  judge  was  of  opinion  at  the  assizes 
that  this  promise  took  it  &dX  of  the  statute,  but  the  jury  foucid  for  th* 
defendant:  And  on  a  motion  for  a  newtrial^  the  court  held  clearly  tha* 
the  judge  was  right ;  that  this  promise  was  sufficient ;  and  granted  a  new 
«rial.— Teo,  Bart.  v.Fouraker,  M.  1  Geo.  III.  B.  R.  2  Burr.  1099.  Cfl> 

■'    ■■  I.      I     ii'     I    ri     I  .  I I  .III  -,  .    , 

(aj  As  to  what  cases  shall  pre-  "  and   I  will    pay  you."     Yea  ». 

▼ent  this  statute  from  attaching,  the  Fotiraker,   sup.    or   "  I   am    readjr 

first  is,  that  of  a  promise  by  the  de-  "   to  account,   but   nothing  is  due 

fendant  to  pay  the  debt  after  six  "   to    you."      Truemait    v.    Fentos, 

years   have  elapsed,   for  that  is   a  Cowp.  548.     And   indeed   a   much 

z'evival   of    the   original    assumpsit,  slighter    acknowledgment   will    do. 

Bland   v.  Haselrig,    2   Vent.    151.  Lloyd  v.Maund,  2  T.  Rep.  7(55.    A» 

Jbickson  V.  Thompson,   2  Show.  126.  where  defendant    said    to   plaintil^ 

Htyting   V.  Hasting,    Salk.   29.     1  "  What    an    extravagant    bill   you 

Ld.  Raym.  421.   Corny.  54;    where  *' have  sent  me."     And  Lord  A'ea- 

a  conditional  protnise  was  held   to  yon  \it\A   this   an   acknowledgment 

take  the  demand  out  of  the  statute,  that   some  money  was   due.     licty 

But  it  must  be  an  actual  promise  to  rence  v.  iVorrall,   Peake's  N.  P.  Ca- 

pay;  Owen  v.  Wolley,  sup.  or  some  93.     So  in  Clarke  v.  Bradshaxae,  5 

..  acknowledgment  that  will   amount  Esp.  N.  P.  Rep.  p.  155,  defendant  aj*- 

to  a  promise,  as  "  Prove  your  debt  kuowledged,"  that  plaintiff  had  paid 
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If  there  be  several  defendants,  and  they  plead  non  assumpserimt  infra 
sex  annoSf  proof  of  a  promise  by  one  within  six  years  is  not  suthcient 
to  charge  him,  for  the  action  is  joint.  {Bland  v.  llaselrig,  H.  I689. 
2^ent.  151.  Modern  practice  is  otherwise.)  fo^  If  tlie  defendant  plead 
/ion  assumpsit  infra  sex  annos  ante  diem  impetrationis  breiis,  and  the  plain- 
tiff reply  quod  assumpsit  infra  sex  annos,  viz.  such  a  day  :  Upon  evidence 
the  plaintiff  is  not  obliged  to  prove  the  taking  out  the  original,  because 
there  is  a  particular  day  mentioned  in  the  replication  ;  but  if  no  particular 

aay  be  named,  the  plaintiff  must  prove  the  taking  out  the  original.  ( v. 

Lajifieldy  Salk.  292.) — There  seems  but  very  little  foundation  for  this 
distinction  ;  for  though  a  particular  day  be  named  in  the  replication,  yet 
the  plaintiff  is  not  bound  to  prove  a  promise  on  that  day. — The  manner 
of  pleading  to  avoid  the  necessity  of  proving  the  original  at  the  trial 
/  seems  to  be  mistaken ;  for  to  do  that  the  plaintiff  should  reply  that  he 
sued  forth  his  writ  on  such  a  day,  and  that  the  defendant  promised 
within  six  years  of  that  day,  and  conclude  with  an  averment ;  and  then 
f  the  defendant  is  at  liberty  to  take  issue  in  his  rejoinder,  on  the  time  of 

the  writ's  being  sued  out,  or  on  the  promise  being  made  within  six  years 


"  money  for  him  twelve  years  ago, 
"  but  that  he  had  since  become  a 
*'  bankrupt,  by  which  he  was  dis- 
"  chari^ed  as  well  as  by  length  of 
**  time:"  and  Lord  Kent/on  held  it 
such  an  acknowledgment  as  amount- 
ed to  a  promise  to  pay  ;  but  one  of 
the  most  material  cases  on  this  point 
is  Bryan  v.  Horseman,  4  East,  599, 
where  a  bailift"  proved,  that  on  his 
arresting  the  defendant,  he  said,  "  I 
*'  do  not  consider  myself  as  owing 
"  the  plaintiff  one  farthing,  it  being 
"  more  than  six  years  since  I  con- 
"  tracted  :  I  have  had  the  wheat  I 
"  acknowledge,  and  I  have  paid  some 
"  part  of  it,  and  £26  remain  due." 
This  Lord  Ellcnborovgh  considered 
a  sufficient  acknowledgment  to  take 
a  case  out  of  the  statute,  though 
the  point  might  have  been  doubted, 
if  the  mutter  had  been  res  Integra. 
On  a  verdict  for  plaintiff,  and  a  mo- 
tion for  a  new  trial.  Lord  Ellcnbo- 
rovgh said,  that  after  such  a  long 
train  of  decisions  on  this  subject,  it 
was  necessary  to  abide  by  them, 
and,  in  conformity  with  their  doc- 
trine, he  held,  that  what  defendant 


had  said  was  a  sufficient  acknow- 
ledgment of  a  pre-existing  debt,  to 
create  an  assumpsit.  But  after  all 
it  seems,  that  the  question,  as  to 
what  will  amount  to  an  acknowledg- 
ment, must  be  decided  by  a  jury. 
Lloyd  v.  Maundy  sup.  R^tcker  v. 
JIannay,  4  East,  604,  (n.)  Et  vide 
Bicknell  V.  Keppel,  1  Bos.  &  Pull. 
N.  11.  '20. 

(a)  In  assumpsit  against  four  de- 
fendants, all  pleaded  non-assumpsit 
iifra  sex  annos :  verdict,  that  one 
did  assume  infra  sex  unnos,  and  that 
the  others  did  not.  Held,  that  the 
declaration  being  on  a  joint  con- 
tract, and  the  verdict  finding  a  se- 
veral contract,  no  judgment  could 
be  given.  Vin.Abr.  {Trial,)  C.  9.  4. 
Sec  also  Whitcomh  v.  Whiting, 
Dougl.  629,  (652,)  where  Bland  v. 
Haselrig,  sup.  was  denied,  for  in  as- 
sumpsit on  a  joint  and  several  note, 
and  one  only  was  sued,  payment  of 
interest  by  the  other  was  held  an 
acknowledgment  as  to  all.  Vide 
ctiam  Jackson  v.  Fairbank,  2  H.  Bla. 
340. 


of 
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of  the  time  mentioned,  they  being  alledged  in  the  replication  as  two 
distinct  facts  ;  and  when  the  defendant  takes  issue  on  one  of  those  facts,  ^ 

he  admits  the  other  to  be  true,  and  consequently  it  need  not  be  proved. 
— Osmau  V.  Bowley,  H.  12  Geo.  I.   Per  Ei/re,  C.  J.  (a) 

The  defendants  were  executors  of  the  executor  of  TV.  W.  and  in  an 
action  of  assumpsit,  pleaded  non  assumpsit  infra  sex  arinos ;  the  plaintiff 
replied;  that  on  the  3d  June,  28  Geo.  II.  he  sued  out  a  bill  of  Middlesex 
against  the  defendants,  and  that  the  testator  in  his  life-time  promised  to 
pay  the  demand  within  six  years  before  the  bill  of  Middlesex  sued  out. — 
The  first  item  in  *  the  bill  whereon  this  demand  arose,  was  in  1746,  and  [  *  150  ] 
all  the  items  except  the  last  were  above  six  years  standing  before  the  bill 
of  Middlesex  sued  out.  Mr.  Norton  insisted  for  the  plaintiff,  that  the. 
last  item  being  within  six  years,  and  this  being  a  current  account,  never 
liquidated,  should  draw  the  former  items  out  of  the  statute :  But  De- 
fiison,  J.  held  that  the  clause  in  the  statute  of  limitations  about  mer- 
chants' accounts  extended  only  to  cases  where  there  were  mutual  ac- 
counts, and  reciprocal  demands  between  two  persons :  But  if  there  were 
only  a  demand  by  yl.  against  B.  in  the  common  way  of  business,  as  by 
a  tradesman  on  his  customer,  that  cannot  be  called  m^chants  accounts; 
and  he  was  very  clearly  of  opinion  that  in  this  case  the  statute  was  a  bar 
to  all  demands  of  above  six  years  standing. — Cotes  v,  Harris  et  al\ 
Sittings  at  Guildhall,  T.  29  &  30  Geo.  II.  Wace  v.  Wyhurn,  T.  19 
Geo.  III.  K.  B. 

If  an  executor  bring  assumpsit  on  a  promise  made  to  his  testator,  and 
the  defendant  plead  that  he  made  no  promise  to  the  testator  within  six 
years ;  if  issue  be  joined  thereon,  a  promise  to  the  executor  within  six 
years  will  not  maintain  the  action. — Green  v.  Crane,  H.  5  Ann.  B.  R. 
Salk.  MSS.     2Ld.  Raym.  IIOI.S.C. 

If  an  executor  take  out  proper  process  within  a  year  after  the  death  of 
his  testator,  if  the  six  years  were  not  lapsed  before  the  death  of  the  tes' 
tator,  though  they  be  lapsed  within  that  year,  yet  it  will  be  sufficient  to 
take  it  out  of  21  Jac.  I.  c.  16.  by  the  equity  of  s.  4. — Career  v.  James, 
T.  15  Geo.  II.  C.  B.  Willes  25o.  S.  C.  nom.  Kai"ver  v.  James. 

So  if  an  executor  bring  assumpsit,  but  die  before  judgment,  and  the 


CaJ  As  where  to  a  plea  of  the  sta-  plaintiff  cannot  give  parol  evidence 

tutc,  plaintiff"  replied  a  bill  ot  Mid'  of  the  time  of  suing  out  the  writ, 

dlesex  ibsucd  on  a  certain   day,  and  but  he  must  produce  the  writ  itself; 

defendant  rejoins  that  he  did  not  pro-  that  not  being  admitted.     Burnell  v. 

mise  within  six  years  before  that  day,  Braund,  Esp.  N.  F.  Dig.  155. 

S  BIX 


150^  Actions  foiuided  on  Contract.        [Part  II. 

six  years  run,  his  executor  may,  notwithstanding,  bring  a  fresh  action, 
so  as  he  bring  it  in  a  reasonable  time,  which  is  to  be  discussed  at 
the  discretion  of  the  justices  upon  the  circumstances  of  tlie  case.  {IV'd- 
cocks  V.  Huggins,  T.  1731.  Fitzg.  370.  C89:  2  Stra.  907.  S.  C.)(a) 
And  note ;  though  assumpsit  be  not  within  the  letter  of  the  proviso  of 
21  Jac.  I.V  which  excepts  persons  beyond  seas,  yet  it  is  within  the  eqnity 
of  it ;  therefore  where  the  plaintiff  replied  to  the  plea  of  tioii  assumpsit 
infra  sex  annos,  that  he  was  beyond  sea  till  such  a  time,  after  which 
he  brought  the  action  at  such  a  day,  it  will  be  good.  But  the  plaintiff 
would  not  have  been  excused  by  the  defendant  being  beyond  sea  before 
the  statute  of  4  &  5  Ann.— Hall  v.  Wyhourn,  T.  2  VV.  &  M.  1  Show. 
S\.(b) 

Assumpsit  in  consideration  that  the  plaintiff  at  the  defendant's  request 
would  receive  A.  and  B.  ut  hospites  and  diet  them,  the  defendant  pro- 
mised to  pay.  The  defendant  pleaded  non  assumpsit  infra  sex  annos, 
and  on  demurrer  it  was  holden  to  be  no  plea,  for  it  is  not  material  when 
r  *  151  1  *^^^  promise  was  made  if  tlie  cause*  of  action  be  within  six  years,  there- 
fore the  plea  ought  to  have  been  actio  non  accrevit  infra  sex  annos. — 
Gould  V.  Johnson,  nSl  Ann.  Salk.  422.  (c) 

If  an  action  be  properly  commenced  in  an  inferior  corrt  within  the 
six  years,  and  the  defendant  remove  it  by  ha.  cor.  to  the  K.  B.  the  statute 
will  be  no  bar  though  the  six  years  be  elapsed  before  the  removal. 


(a)  See  Mr.  Selwyn's  note  on  this 
suliject  in  his  Ni.  Pri.  Abr.  pi.  130, 
131.  See  more  of  S.  P.  as  relating 
to  executors  and  administrators  in 
Deane  v.  Crane,  Salk.  28.  Sarell  v. 
JVirie,  3  East,  409-  Hickjiian  v.  ]Fal- 
lier,  Willcs,  27.  Smith\.Hill,  1  Wils. 
134.  Perry  v.  Jackson,  4 T.  Kcp.  3 1 6. 
Bree.v.  Eolbech,  Dough  6'30.  (65.')), 
Cary  v.  Stevenson,  2  Salk.  421. 

(bj  By  4  Ann.  c.  l6\  s.  I9.  "  If 
"  any  person  against  whom  there  be 
**  any  cause  of  action  for  seaman's 
**  wages,  trespass,  detinue,  trover, 
"  replevin,  for  taking  goods  or  cha- 
*'  tels,  account,  case,  detinue, 
"  grounded  on  any  lending  or  con- 
**  tract  without  specialty,  debt  for 
"  arrears  of  rent,  assault,  menace, 
**  battery,  wounding,  or  imprison- 
"  ment,  shall  be  at  the  time  any 
"  such  cause  of  action  given  or  ac- 
"  crued  beyond   the  seas,  then  the 


"  person  intitled  to  such  action  shall 
"  be  at  liberty  to  bring  his  action 
"  against  such  person  after  their  rc- 
**  turn  from  beyond  seas,  so  as  they 
"  bring  the  same  within  such  time 
"  after  their  return,  as  were  re- 
"  spectively  limited  for  bringing  the 
"  said  action  before  by  this  act,  or 
"  by  21  Jac.c.  lOV 

Note,  s.  17,  had  limited  suits  for 
seaman's  wages  in  the  Admiralty 
courts  to  six  years. 

Before  the  above  statute  it  was 
held,  that  the  exception  in  the  7th 
section  of  the  statute  of  King  James, 
extended  only  to  absent  plaintiffs, 
and  not  to  absent  defendants.  Hall 
V.  JVybourn,  Carth.  130'.  Chevely  v. 
Bond,  Carth.  226'. 

(c)  Vide  ante,  p.  14S  a,  n.  (b), 
where  it  is  observed  that  this  statut« 
is  pleadable  in  two  forms. 

{Cawer 
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{Cawer  v.  James,  T.  14  Geo.  11.  C.  B.  Vide  etiani  Bevin  v.  ChapmaVy 
1  "Sid.  228.  Matthezcs  v.  Phillips,  Salk.  424.)  And  note  ;  A  capias  is 
good  without  an  original,  as  well  as  a  latitat  without  a  bill  of  Mid- 
dlesex, (a)  And  a  latitat  sued  in  the  vacation  will  by  fiction  of  law  save 
the  limitation  of  time,  unless  the  defendant  in  his  rejoinder  set  out  the 
very  day  on  which  the  latitat  issued.  -  {Metcalfe  v.  Burrows,  M. 
34  Geo.  II,)  If  the  plaintiff  would  take  advantage  of  such  process,  he 
must  shew  that  he  has  continued  the  writ  to  the  time  of  the  action 
brought,  and  must  set  forth  that  the  first  was  returned :  For  if  the  de- 
fendant plead  7ion  assumpsit  infra  sex  annos  ante  exkibitionem  billa 
and  issue  he  taken  thereupon,  he  cannot  give  the  latitat  in  evidence ; 
for  a  latitat  may  either  be  the  commencement  of  the  action,  or  oiY^y 
process  to  bring  the  defendant  into  couft ;  and  as  process  it  may  be 
sued  out  before  the  cause  of  action  accrues :  ( Lambert  v.  Wfiitelei/,  E. 
1760.  K.  B.  Kinsci/  v.  Hei/rcard,  H.IOW.  lit.   1  Raym.  434.  Et  vide 
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(u)  But  the  plaintiff  must  shew 
that  such  writ  was  returned.  Kerrcr 
\.  James,  Willes  "255,  or  the  variance 
will  be  fatal.  Broun  v.  Bahi/igtotJ, 
Ld.  Raym.  883.  And  in  Atwood  v. 
Burr,  7  Mod.  5,  Holt,  C.  J.  said, 
"  If  one  were  to  contifiuc  a  latitat 
"  for  several  years,  he  must  get  the 
*'  first  returned;  upon  which  his  con- 
"  tinuanres  may  be  made,  ihongh  he 
"  never  take  out  another  writ."  Vide 
otiam  Harris  v.  JFou/ford,  6  T.  Rep. 
6l8.  S.  P.  So  in  Kiiisey  v.  Heyziard, 
1  Lutw.  056,  Ld.  Raym.  4S2,  where 
the  question  was,  whether  an  assnivp- 
sit  in  one  county  should  be  considered 
as  a  continuance  of  a  clavs.freg.  in 
another,  within  the  limited  time,  so 
as  to  pxevent  the  statute  from  attach- 
ing. Trchii,  C.J.  Pozvcll,  .].  and 
MexiU,3.  held  that  it  should,  contra 
Blencou'c,].  On  error  brought  in  B.  R. 
the  court  thought  this  point  difficult 
to  maintain,  but  reversed  the  judg- 
ment, because  no  return  of  the  writ 
of  continuance  was  statt>d,  and  the 
latter  decision  was  afilirmcd  by  the 
lords.  In  Broxcn  v.  Balwigton,  sup. 
Lord  Holt  concurred  with  Blencowe, 
J.  but  Pouf/Z,  J.  retained  his  former 
opinion,  alledging  that  a  clans,  frcgit 
was  ancient  process  ia  the  Common 


Pleas,  and  very  useful  in  saving  the 
tine  upon  the  original. 

An  informal  writ  will  save  the 
statute.  L^eadbeat^r  v.  Marldand,  2 
Bla.  1131,  but  a  process,  which  is  a 
nullity,  will  not.  Green  v.  Rivett, 
2  Salk.  421.  So  will  a  plaint  in  an 
inferior  court,  if  the  plaintiff  aver  it 
was  for  the  same  cause  of  action. 
Story  v.  Jtkyns,  2  Stra.  7 19. 

But  the  statute  will  attach  an  a 
demand,  pending  a  suit  in  equity  for 
the  same.  Anon.  1  Vern.  73.  Etvidc 
Bridgm.  Anal.  Dig.  Eq.  tit.  lAmita- 
tions,  stat.  of,  s.  1,  pi.  9,  though  the 
court  will  protect  a  man's  right,  if 
he  be  staged  by  the  act  of  the  court, 
as  by  an  injunction,  SfC.  Anon.  1 
Vern.  74.  Anon.  2  Ch.  Ca.  217. 
Craddock  v.  Marsh,  1  Ch.  Rep.  205. 
Hurdret  v.  Culladon,  1  Ch.  Rep.  214. 
Yet  it  is  necessary  that  a  suit  should 
be  continued,  for  a  writ  without  pro- 
ceedings will  not  do.  Lacon  v.  Lacon^ 
2  Atk.  395.  Bitdd  v.  Berkenhead,  2 
Salk.  420.  Smitli  v.  Bower,  3  T.  R. 
662.  And  the  continuances  must  be 
pleaded  where  the  cause  commenced 
by  lat.  or  clam^  freg.  Finch  v .JVilion^ 
1  Wils.  167.  Whitthcad  v,  Buckland, 
Sty.  373.  401.  
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Johnson  v.  Sm/i^,  2  Burr.  950.)  As  where  the  defendant  pleaded  a  tender 
before  exhibiting  the  bill,  the  plaintiff  replied  a  latitat  sued  out  before, 
the  defendant  rejoined  }ion  assumpsit  before  suing  out  the  latitat,  and  on 
demurrer  had  judgment. — Wood  v.  Nezcton,  T.  19  Geo.  II.  1  Wils. 
HI. 

In  an  indebitatus  assumpsit  on  a  promise  to  pay  on  demand,  the  de- 
fendant pleaded  non  assumpsit  infra  sex  annus ;  the  plaintiff  demurred, 
l^ecause  the  plea  should  have  been,  that  there  had  been  no  demand  witli- 
in  six  years,  or  non  assumpsit  infra  sex  annos  after  demand.  But  the 
court  held  that  an  indebitatus  assumpsit  shews  a  debt  due  at  the  time  of 
the  promise,  and  therefore  the  plea  good  ;  {CoUings  v.  Burrozos,  H. 
laVV.  III.  12  Mod.  444.)  but  if  the  promise  had  been  of  a  collateral 
thing  which  would  create  no  debt  till  demaJid,  it  might  be  otherwise. 
(Powel  V.  Pierce,  M .  4  Geo.  I.)  In  such  case  the  plea  is  quod  actio  non 
ctccrevit  infra  sex  annos.  {a) 

Where  a  mere  duty  is  promised  to  be  paid  on  request,  as  in  considera- 
tion of  .£10  lent  to  the  defendant,  he  promised  to  pay  it  on  request, 
there  no  actual  request  is  necessary,  but  the  bringing  the  action  is  itself 
a  sufficient  demand.  (Birks  v.Trippat,  M.  18  Car.  II.  1  Saund.  33. 
Wallis  V.  Scott,  E.  4  Geo.  I.  1  Stra.  88.  S.  P.)  But  it  is  otherwise  on 
a  promise  to  pay  a  collateral  sum  on  request ;  as  where  the  defendant 
promised  to  pay  £40  on  request  if  he  did  not  perform  an  award,  there 
an  actual  request  is  necessary,  and  must  be  set  forth  in  the  declaration, 
and  sapius  requisitus  M'ill  not  serve. — Hill  v.  Wade,  H.  1619.  Cro.  Jac. 
523. 

General  Issue. — ^The  defendant  may  in  this  action  (whether  it  be  a 
general  or  special  assumpsit)  upon  the  plea  of  tion  assumpsit,  which  is 
["15- J  the*  general  issue,  (for  if  the  defendant  plead  not  guilty,  the  plaintiff 
may  demur,  though  if  issue  be  joined  thereon  and  a  verdict  for  the  plain- 
tiff, it  cannot  be  moved  in  anest  of  judgment,  Bedford  v,  Clark,  H. 
16  Car.  II.  1  Sid.  236.)  give  in  evidence  any  thing  which  proves  nothing 
clue,  as  the  delivery  of  corn  or  any  other  thing  in  satisfaction,  or  a  re- 
lease ;  so  he  may  give  in  evidence  performance.  {Elrington  v.  Doshant, 
M.  16  Car.  II.  1  Lev.  142.)  And  though  in  Fitz  v.  Freestone,  H.  27 
&  28  Car.  II.  1  Mod.  210.  a  distinction  is  taken  between  a  general  and 
special  assumpsit,  and  it  is  said  that  in  the  last  case  payment  or  any  other 
legal  discharge  must  be  pleaded,  yet  that  distinction  is  not  law ;  {Harmon 
V.  Ouden,  M.  13  W.  III.  Salk.  140.)  but  in  both  cases  the  defendant  is 


(a J  As  ia  Gould  v,  Johnson,  2  Salk,  422,  et  ante,  p.  151. 

allowed 
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allowed  to  give  in  evidence  any  thing  that  will  discharge  flie  debt,  so  he 
niay  give  in  evidence  an  usurious  contract,  because  that  makes  it  a  void 
promise.— Pi^r  Holt,  H.  2  Ann.  Salk.  MSS.  Bernard  Lord  v.  Saul^ 
H.  8  Geo.  1.   1  Stra.  498.  (a) 

Note ;  That  a  promise,  before  it  is  broken,  may  be  discharged  by  parol 
agreement:  bdt  after  it  is  broken  it  cannot  be  discharged  without  deed 
by  any  new  agreement,  without  satisfaction. — Season  v.  Gilbert,  T. 
27  Car.  II.  2  Lev.  144.  JValwj/n  v.  Awbrej/,  T.  29  Car.  11.  1 1  Mod. 
259-  Mai/  V.  King,  T.  13  W.  III.  12  Mod.  538. 

So  he  may  give  in  evidence  on  the  general  issue,  that  he  was  an  infant 
at  the  time  of  making  the  promise.  For  the  gist  of  the  action  is  the 
fraud  and  delusion  that  the  defendant  has  offered  the  plaintiff  in  not  per- 
forming his  promise,  and  therefore  whatever  goes  to  shew  there  was  no 
contract,  or  that  it  was  performed  or  released,  or  that  there  was  no  con- 
sideration, goes  to  the  gist  of  the  action,  because  there  could  be  no  delu- 
sion or  fraud  to  the  plaintiff  at  the  time  of  the  action  brought.  {Gilb. 
Hist,  of  C.  B.  53.)  So  he  may  give  in  evidence  that  the  plaintiff  has  a 
partner,  for  then  it  would  not  be  the  same  contract ;  or  that  the  promise 
was  made  by  him  and  another  jointly  \{Leglise  v.  Champante,  M.  Geo.  II. 
2  Stra.  820.)  though  in  regard  to  this  there  has  been  some  latitude  of  late 
in  the  conduct  of  most  judges,  who  will  not  nonsuit  a  plaintiff  on  such 
evidence,  unless  it  appear  clearly  that  the  plaintiff  knew  there  were  more 
partners  than  he  has  brought  his  action  against,  for  he  gave  credit  only 
to  such,  and  therefore  the  law  may  well  raise  an  assumpsit  in  them  only. 


(dj   As  to  the  general  issue,  it  has  evidence  under  this  issue,  it  has  been 

been  held,  that  where  the  defendant  held,  that  in  assiunpsit  for  money  had 

pleaded  not  guilty  by  mistake  it  was  and  received,  defendant  may  give  in 

held    good    utter  verdict,   though  it  evidence  a  retainer  of  money  in  his 

would  have  been   bad   on  demurrer,  liands  due  to  the  plaintiff,  without  a 

Marsham\,Gibbs,Q,^\.\a..\\2'2.  Ca.  plea  or  iiotice  of    sett-off.     Dak  v. 

temp.  Ilardw.  I7.'}.   Elringion  v.  Do-  Sollct,   4  Burr.   2133.     So  he   may 

shanf,  1  Lev.  142.  Corbjjn  v.  Broxcne,  hnvc  priv7ne7it  of  the  debt  sued   for. 

Cro.  Eliz.  470.  Ilattonw  Morse,     Salk.  394.    Ld. 

To  a  declaration  in  assumpsit,  con-  Raym.  787.     So  an  tisurious  contraet 

listing  of  several   counts  on   several  may  be  given  in  evidence.    Bernard 

promises,   defendant  may  plead   non  Lord  v.  Saul,  sup.  Fortesc,  336.    So 

assuinpsit  gcntvaWy.  Taylor  \.  JFil/es,  may  infancj/.    Season  \.  Gilbert,  sup. 

Cro.  Car.  219.     And   under  this  is-  Darby  v.  Boucher,  ^■d]k.'279.  So  may 

sue  he  may  go  into  an  equitable  de-  coverture.    James  v.  Fowks,   12  Mod. 

fence,   for  he   may  prove   a    release  101.    So  may  gaming.  Hussey  \\Ja~ 

without  pleading  it,    and    t:ike    ad-  cob,  Ld.  Raym.  89.  Salk. 314.  Com. 

vantage    of  every  equitable    allow-  4.    And   in  general  whatever  defeats 

ance  possible.     Per  Man-ificld,  C.  J.  the  promise  is  good  evidence  on  this 

in  Mosesv.Macferlan,  2  Bm-v.  WW.  issue.     Burroxin  y.  Jemino,   2  Stra. 

And  as  to  what  may  be  given  in  733. 

(Segnr 
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(Segarw  Randal,  M.  24.  Car.  II.)  And  in  a  late  case,  where  two  per- 
sons were  ])artners,  and  the  plahitifF  dealt  with  them  as  such,  and  en- 
titled his  account  "  Cole  Sf  Shufe,"'  but  brought  his  action  against  one 
only,  and  was  nonsuited  at  the  assizes ;  the  court  set  aside  the  nonsuit, 
and  granted  a  new  trial. — Rice  v.  Shute,  H.  10  Geo.  III.  B.  R.  2  Bla. 

692. (a) 
f 

Matters  of  law  that  do  not  go  to  the  gist  of  the  action,  but  to  the  dis- 
charge of  it,  are  to  be  pleaded,  as  the  statute  of  limitations,  (b)  So  if 
[  *153  ]  a  less  sum  be  paid  before  that  time,  because  that  *is  not  a  performance 
which  destroys  the  being  of  a  promise,  but  a  collateral  agreement  that 
supplies  the  performance  of  it :  But  such  evidence  may  be  given  in  mi- 
tigation of  damages. — Jbbot  v.  Chapman,  H.  24  &  25  Car.  11.  2  Lev. 

81.  re; 


(ff)  If  the  plaintiff  hold  two  de- 
fendants to  bail  on  a  joint  writ,  and 
declare  aj;ainst  them  separately,  tlie 
court  w.ill  set  aside  all  the  proceed- 
ings.   Moss  V.  Birch,  5  T.  Hep.  722. 

When  a  joint  action  lies  against 
several  persons,  and  some  of  their 
names  arc  not  known,  the  action 
may  be  brought  against  those  who 
are  known  by  their  partieuhu- names, 
and  they  may  be  declared  against 
smul  cum  aim,  &c.  Billinge  v<  Cross- 
ley,  Comb.  260. 

(b)  But  matters  of  law  that  amount 
to  the  general  issue,  and  go  to  the 
gist  of  the  action  may  be  pleaded  or 
given  in  eviiknce.  James  v.  Fow/cs, 
1 2  Mod .  101.  Therefore  if  the  pro- 
mise be  good  in  taw,  and  not  per- 
formed, defendant  may,  under  the 
genual  issue  in  certain  cases,  give 
some  legal  excuse  for  non-perform- 
ance, as  a  foreign  attachment.  JFilles 
y.  Ncfdham,  Ld.  llaym.  180.;  or  a 
release.  Miller  v.  Aris,  Selw.  Ni.  Pri. 
Abr.  106,  or  a  discharge  by  parol 
bijore  breach,  but  not  after,  with- 
out a  deed  and  satisfaction.  May  v. 
hmg  12  Mod.  538.  So  if  there  has 
not  been  any  contract  between  the 
p.;il;i:-  ,(  r.  Ji  tlieve  be  one  different 
from  the  plaintiffs  declaration,  the 
giii(;ral  ihMK'  may  be  pleaded.  Leglise 
V.  CItumpante,  2  Stra.  S20.  Rut  a  dif- 
lereut  ruJe  holds  in  tort.  Addison  v. 


Orerend,  6  T.  Rep.  766.  Bloxhajn  v. 
Hubbard,  5  East,  407.  Indeed  in 
ossiifiipsit  a;i;iiiist  one  or  more  de- 
fendants, if  ai^y  of  tlie  persons  who 
ought  to  be  joined,  are  omitted,  de- 
fendant can  only  take  advantage  of 
it  by  plea  in  abatement.  Rice  v. 
Shnte,  sup.  Abbot  v.  Smith,  2  Bla. 
547.  Germain  v. '■Frederick,  1  Saund. 
2.91,  n.  (c).  Dixon  v.  Bowman,  there 
cited,  and  Evans  v.Lcxvis,  ibid.  291, 
n.  (b). 

(c)  If  the  party  that  makes  the 
assumpsit,  and  he  to  whom  it  is  made, 
agree  together,  and  a  bond  is  given 
and  taken  for  what  is  promised,  the 
assumpsit  is  discharged.  Shelley  v. 
Alsop,  Yclv.  78.  Also  when  the  c;- 
snmpslt  made,  is  to  stand  to  an  award, 
if  the  award  made  is  void,  it  will 
make  the  assumpsit  void.  Bedell  v. 
Moore,  1  Leon.  170. 

If  A.  promised  />.  that  when  A. 
receives  ,£100,  which  C.  owes  A.  that- 
he  will  pay  B.  .£20,  indebitatus  as- 
sumpsit lies  not,  for  there  was  no 
consideration ;  but  alder,  if  the 
money  had  been  originally  the  money 
oi  B.  Anon.  Skin.  196.  Indelntatus 
assumpsit  will  not  lie  for  money  paid 
knowingly,  by  an  illegal  consideration, 
as  an  usurious  bond,  but  it  will  for 
money  paid  by  mistake  in  an  action 
of  deceit.  I'omhins  v.  Bernct,  Salk. 
22.  . 


In 
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In  indebitatus  assumpsit  for  goods  sold,  the  defendant  pleaded  ti07i 
assumpsit)  and  gave  in  evidence  that  he  became  insolvent,  and  that  the 
plaintiff  and  his  other  creditors  signed  a  letter  of  licence  to  authorize  him 
to  recover  monies  due  to  him,  and  after  that  having  notice  of  all  that  he 
had  recovered  divided  it,  and  by  agreement  took  45.  in  the  pound,  and 
the  plaintiff  and  other  creditors  signed  a  general  release  to  the  defendant; 
the  plaintiff  pretended  that  the  defendant  gave  him  a  note  promising  to 
pay  the  intire  debt,  if  he  would  sign  the  release,  and  produce  the  note. 
J3ut  it  was  holden  that  the  release  was  good  evidence  for  the  defendant 
on  the  lion  assumpsit  in  this  action,  and  that  the  plaintiff  ought  to  de- 
clare specially  upon  the  special  promise. — Knight  v.  Cox,  per  Pember- 
ton,  C.  J.  in  Sussex,  1682.  (a) 

Proof  that  the  plaintiff  was  a  bankrupt  at  the  time  of  the  work  and 
labour  done,  would  be  sufficient  to  nonsuit  him. — IIo2jJiins\.  Dewar, 
II.  32  Geo.  n.  C.  B. 

If  Jl.  give  a  letter  of  attorney  to  B.  tq  receive  money  from  C.  and 
after  bring  an  action  against  C.  C.  cannot  give  in  evidence  (otherwise 
than  in  mitigation  of  damages)  that  he  has  paid  the  money  to  B.  since 
the  action  brought,  for  the  bringing  the  action  is  a  revocation  of  the 
letter  of  attorney.— .^wo//.  T.  12  W.   III.  1-2  Mod.  409. 

j4.  being  indebted  to  B.  indorsed  a  bill  of  exchange  to  him,  and  after- 
wards, on  assumpsit  brought  against  him  by  B.  gave  it^in  evidence,  and 
that  it  had  laid  so  long  in  his  hands  after  it  was  made  payable  ;  but  this 
was  disallowed,  because  a  bill  shall  never  go  in  discharge  of  a  precedent 
debt,  except  it  be  so  agreed ;  Clarke  v.  Ruudal,  3  W.  &.  M.  Salk.  124.) 
thougli  not  applying  for  payment  in  a  reasonable  time,  seems  fit  to  be 
left  to  the  jury  as  evidence  of  such  agreement. — Griffith  v.  Pope,  at 
Guildhall,  \698.  per  Treb?/,  C.J.  Oct.  Str.  2.  Smith  v.  Wilson,  E. 
1738.  Andr.  IQO.  S.  P. 

,  1^.  brought  an  action  for  money  had  and  Veceived  against  A.  and  A. 
gave  in  evidence  the  payment  of  twenty  guineas   to  the  secretary  of  a 


(a)  And  in  general  where  there  is  C4.    Toxiers  v.  Barrett,  1  Term  Rep. 

a  special    contract,   plaintili'  should  134. 

declare   upon   it,  for   he   cannot  go  Neither  iiuhhilatus  assumpsit  nor 

into   evidence  of  any  special   agree-  debt  will  lie  against   the  acceptor  of 

ment  on  a  general  count  in  (7.W7/w//>.y/V,  a  bill    of  exchange,  but  action   on 

and   thereby  take   the   defendant  by  the  case  founded  on  the  custom  of 

surprise,   unless  he  had  notice  from  merchants  ;    for    the   acceptance  is 

the  plaintiff  that  he  meant  to  rely  on  only  a  collateral  engagement  to  pay 

the  general  as  well  as  on  the  special  the  debt  of  another.     i>roti-«  v.  Lon- 

ground.     Weston  y.  Downcs,  Dougl.  don,  1  Vent.  152.  /^a/o;2.  Hard.  4S5. 

foreign 
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foreign  minister  for  a  written  protection  for  5.  and  likewise  his  joumies 
and  expences  in  getting  it.  Mr.  Baron  Clarke  directed  the  jury,  that  in 
case  they  believed  the  application  for  this  protection  to  be  by  the  order 
of  the  plaintiff  on  his  own  motion,  to  allow  these  sums  in  the  account, 
but  if  they  thought  the  advice  to  get  such  protection  came  from  the  de- 
fendant, then  to  allow  him  nothing  ;  and  accordingly  the  jury,  who  knew 
[*154  j  the  defendant  to  be  an  artful  *  designing  fellow,  and  .the  plaintiff  an 
ignorant  young  man,  who  had  been  drawn  into  the  difficulties  he  was 
under  by  the  defendant  who  acted  as  an  attorney  for  him,  gave  a  verdict 
for  the  plaintiff  without  allowing  the  defendant  any  thing  on  that  ac- 
count.— AldwortKs  Ca^  Reading,  1749. 

J?ijancj/. —One  lends  an  infant  money,  who  employs  it  in  paying  for 
necessaries,  the  infant  is  not  liable ;  for  it  is  upon  the  lending  that  the 
contract  must  arise,  and  the  infant's  applying  the  money  afterwards  for 
necessaries,  will  not  by  matter  ex  post  facto,  entitle  the  plaintiff  to  an  ac- 
tion; {Earlev.PeeJe,  H.  1711.  Salk.  2790  (^)  but  perhaps  if  the  plain- 
tiff prove  that  the  money  was  lent  to  buy  necessaries  with,  and  that  it 
was  laid  out  accordingly,  he  would  be  entitled  to  a  verdict. — Ellis  v. 
Ellis,  low,  TIL  12  Mod.  197.  (h) 

Assumpsit  for  goods  sold,  the  defendant  pleaded  non-age,  the  plaintiff 
replied  they  were  pro  necessario  victu  et  apparatu  ad  manutentioiiemfa- 
milicRSuai ;  the  defendant  rejoined  that  he  kept  a  mercer's  shop  at  Shrews- 
hury,  and  bought  those  wares  to  sell  again,  and  traversed  that  he  bought 
them  pro  necessario,  ^c.  and  demurrer  thereupon  ;  and  per  cur  :  This 
'  buying  for  the  maintenance  of  his  trade,  though  he  gain  thereby  his  living, 

shall  not  bind  him,  for  an  infant  shall  liot  be  bound  by  his  bargain  for 
any  thing  but  for  his  necessity,  viz.  diet  and  apparel  or  necessary  learning. 
iWIiittiiigl)amv.Hill,T.l6\9.  Cro.  Jac.  494.) fc;  But  Mr.  Baron 
Clarke,  in  such  an  action  before  him,  where  the  defendant  gave  his 

non-age 

(a J  Vide    10  Mod.  Gj.  S.  C.   and  rics  for  an  infant's  horses,  thouj^h  his 

Darby  v.  Boucher,  Salk    279.  !^-  ?•  rank  and   fortune   might  justify  his 

So  in  Probart  v.  Kiiouth,  2  Esp.N.P.  keeping  horses.     Clowes  v.  Brook,  2 

Kep.  472   (n.)    where    infancy   was  Stra.    llOl,     or   Brooks  v.  Crouse, 

pleaded  to  an  action  for  money  lent.  Andr.  277- 

JB»//c?-,  J.  would   not  allow  the  plain-  (cj   Infants  are  under  a  disability 

tifl'  to  prove  that  the  money  was  lent  of  contracting  debts,  except  for  bare 

to  buy  necessaries.  necessaries,  and  even  this  exemption 

C^J  Yet  in  such  case  th^  defendant  is  merely  to  prevent  them  from  pe- 

should  rejoin  and  take  issue  on  the  rishing.     Brooke  v.  Gaily,  2  Atk.  35, 

expenditure.  5.  C.  For  where  infancy  per  Lord  Ilardxcicke.     But  it  is  not 

is  pleaded,   the   only  replication   is,  iu  all  cases  that  an   infant  is  liable 

that   il)i   goods  were  necessaries,  and  even  for  necessaries,  for  when  5«6  po- 

such    replication  must    be  general,  testate  parentis,  he  is  exempt.    Baiu' 

but  a  furrier   cannot  reply  ncccssa-  bridge  w.rickering,  2  Blac.  1325. 

Case 
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non-age  in  evidence,  it  appearing  he  had  been  set  up  in  a  farm,  and  bought 
tlie  sheep  of  the  plaintiff  in  the  way  of  farming,  directed  the  jury  to  give 
a  verdict  for  the  plaintiff,  and  said  he  thought  the  law  ought  not  to  put 
it  in  the  power  of  infants  to  impose  upon  the  rest  of  the  world,  fa^  And 
the  Scotch  law  is  agreeable  to  this  determination.  Vide  Erskine^s  Prin- 
ciples, /.  1.  tit.  7.  s.  21.  However,  in  the  case  of  fVi/zcatlv.  Champion, 
(M.  1 1  Geo.  II.  2  Stra.  1083.)  at  Guildhall,  Lee,  C. ./.  would  not  suffer 
the  plaintiff  to  recover  for  tobacco  sent  to  the  defendant,  who  set  up 
a  shop  in  the  country,  he  appearing  to  be  an  infant ;  for  the  law  will  not 
suffer  him  to  trade,  which  may  be  his  undoing. 

A  copyhold  estate  devolved  on  the  defendant  when  he  was  an  infant 
of  six  years  of  age :  a  fine  was  assessed,  and  he  was  admitted  to  the 
estate  on  his  coming  of  age.  Assumpsit  was  brought  for  this  fine,  and 
upon  the  case  reserved  the  question  was,  whether  assumpsit  would  lie  for 
the  fine,  which  the  jury  *  found  to  be  a  reasonable  one  ?  The  court  held  [*}55'^ 
clearly  that  the  action  lay :  and  per  Yates,  J.  if  assumpsit  had  been 
brougiit  against  the  infant  during  his  minority,  it  would  have  lain.  Debt 
in  this  case  may  not  lie  against  an  infant^  because  he  cannot  wage  his 
law ;  {Evelyn  v.  Chichester,  B.  R.  T.  5  Geo.  111.  Burr.  1717.)  (h)  but 
if  an  infant  take  a  lease  for  years  and  hold,  he  maybe  charged  in  debt 
for  that  rent.  If  an  infant  be  bound  for  necessaries,  a  fortiori  he  is 
for  an  old  fine,  which  is  necessary  to  entitle  him  to  receive  the  rents 


Case  will  not  lie  against  an  infant 
on  an  account  stated.  The  ground 
is  this,  the  only  consideration  for  a 
promise  is,  the  stating  of  the  ac- 
count ;  now  an  infant  cannot  state 
an  account,  therefore  the  considera- 
tion does  not  hold,  and  the  promise 
is  void.  Bartlett  v.  Emery,  1  T.  K. 
42  (n).  Freeman  v.  Hurst,  M.  26'  Geo. 
11!.  B.  R. 

if  an  infant  be  sued,  he  must  ap- 
pear by  a  guardian,  if  not,  the  plain- 
tit!"  may  move  the  court  to  have  one 
appointed.  2  Inst.  26.  If  an  infant 
recovers  by  verdict,  or  judgment  goes 
by  default  where  he  is  plaintiff,  it 
cannot  be  assigned  for  error,  tftat  he 
is  an  infant,  for  the  defendant  should 
have  summoned  to  stay  proceedings 
until  a  guardian  was  appointed.  21 
Jac.  I.  c.  13.  4  Ann.  c.  \6. 

(a)  The  law,  however,  seems  to 
be,  that  an  infant  is  not  bound  to 
pay  for  goods  sold  to  him  in  the 
way  of  his  trade,  for  the  law  will 


not  allow  an  infant  to  trade.  IVhit' 
tingham  v.  Hill,  Cro.  Jac.  49*  ;  and 
so  it  was  ruled  by  Lee,  C.  J.  in  JFj/- 
wall  V.  Champion,  2  Stra.  13S3,  and 
by  Kenyan,  C.  J.  in  Dilk  v.  Kieghley, 
2  Esp.  N.  P.  Ca.  480.  and  in  IVil- 
liams  V.  Harrison,  Carth.  l60,  where 
plaintiff  having  declared  against  two 
persons,  and  one  of  them  pleaded 
infancy,  the  plea  was  held  good  on 
demurrer,  for  the  bill  was  drawn  in 
the  course  of  trade,  and  not  for  ne- 
cessaries. So  in  a  similar  case  upon 
a  plea  of  infancy  by  one  partner, 
the  plaintiff  ought  not  to  enter  a 
7iune  prosequi  as  to  the  infant,  and 
proceed  against  the  rest,  but  to  dis- 
continue the  first  action,  and  proceed 
de  novo  against  the  other  partners. 
J  affray  v.  Frebain,  5  Esp.  N.  P.  Ca. 
47,  where  Lord  Elleiiborough  recog- 
nized Chandler  v.  Farkes,  3  Esp. 
N.  P.  Ca.  76". 

(b)   Vide  Borough's  Ca.    1  Lord 
Raym.  36.  S.  P. 

and 


Actions  founded  on  Contract.  [Part  II. 

and  profits  of  his  estate,  thereout  to  provide  necessaries.  But  in  this 
case  it  is  clear  beyond  all  doubt,  as  he  has  confirmed  the  contract 
by  his  enjoyment  since  he  came  of  age.-r-Ke;Yo«  v.  Elliot,  H.  I6l2. 
2  Bulstr.  69. 

Lord  Bacon,  in  his  maxims  to  illustrate  his  eighteenth  rule,  "persona 
conjuncta  aquiparatur  interesse  proprio,'*  says,  that  if  one  under  age  con- 
tract for  the  nursing  of  his  lawful  child,  the  contract  is  good,  and  shall 
not  be  avoided  by  infancy. 

So  necessaries  for  an  infant's  wife  are  necessaries  for  him,  but  if  pro- 
vided only  in  order  for  the  marriage,  he  is  not  chargeable,  though  she  use 
them  after. — Turnery.  Frishu,  E.  17 1 8.  Stra.  168. 

But  though  a  promise  by  an  infant  will  not  bind  him  unless  for  ne- 
cessaries, yet  he  shall  take  advantage  of  any  promise  made  to  him,  al- 
though the  consideration  for  such  promise  were  the  infant's  promise ; 
as  in  the  case  of  Holt  v.  Ward,  {5^6  Geo.  If.  Stra.  937.)  where  the 
plaintiff  (an  infant)  recovered  in  an  action  on  mutual  promises  of  mar- 
riage, {a) 

And  note  ;  If  goods,  not  necessaries,  be  delivered  to  an  infant,  if  after 
full  age  he  ratify  the  contract  by  a  promise  to  pay,  he  is  bound. — Souther- 
ton  V.  H'hitelock,  H.  12  Geo.  1.  Stra.  690.  (6) 

An  infant  bought  a  chariot  and  horses,  and  within  age  gave  a  single 
bond  for  the  money,  and  afterwards  at  full  age  promised  to  pay.  ]n  an 
action  of  assumpsit  this  matter  was  found  specially,  and  the  court  vveie 
of  opinion  that  the  contract  was  so  extinguished  by  giving  the  bond, 
that  it  did  not  remain  so  as  to  be  a  consideration  for  this  promise  at 
full  age,  and  gave  judgment  for  the  defendant. — Capper  v.  Davenant, 
T.  29Car.Il.  B.  R.  (r) 

Tender. 

(a)  But  where  an  infant  is  rcjpon-  as  where  it  is   to  pay  a  composition 

siblc  in   cases  ex  delicto,   he  cannot  cnly.      Green  \.  Farkcr,   Ksp.  N.  I*. 

derive   any  advantage   from    his   in-  Dig.  l64.  Nor  shall  a  plaintilT  in  any 

fancy,   as  in  Bristow  v.  Eastman,  1  case,  grounded  on  a    contract,  con- 

Esp,  N.  P.  Ca.  ]72.     Peake's   N.  P.  vert  it  into  a  tort  for  the  purpc^e  of 

Ca.  2'23.  A'c«j/o;/,  J.  said,   that  case  charging  an  infant.    Ma iiby  \.  Scott, 

for  money  had  and   received  wouhl  1  Sid.  12.9.     Hence,  whatever  be  the 

lie  against  an   infant  wlio  had  em-  form  of  action,  if  the  act  done  by 

bezided   money,  though    he  was  not  the   infant,   be  a  proper  ground  for 

bound  ex  co«/7'flc^«,  and  tliough  such  assumpsit,    infancy  wiil    be   a   good 

an  action  was  in  form  ex  contract  a,  plea   in  bar.      Jennings  v.  Ruiuluil, 

it  was  ex  delicto  in  substance,  and  in  8  'I\  Rep.  335- 

trover  for    the  lost  money,  infancy  ^cj  Vide  3  Keb.  79S.  S.  C.  nom. 

would  be  no  bar.                                ^  Tapper  v.  Davenant.    But  where  the 

fOJ  But  he   shall  not  be  -bound  things  furnished  were  necessaries,  an 

beyond  the  extent  of  such  promise,  infant  may  bind  himself  by  a  bond 

for 


Chap.  II.I  assumpsit.  155 b 

Tender.— As  it  is  very  common  in  assumpsit  for  the  defendant  to  plead 
non  assumpsit  as  to  part,  and  a  tender  as  to  the  rest,  it  is  proper  to  be 
known  that  upon  such  an  is^sue  it  is  sufficient  for  the  defendant  to  prove 
a  tender  of  tlie  money  in  bags,  or  untold,  for  it  is  the  receiver's  business 
to  tell  it ;  but  if  the  defendant  say,  "  Here  I  am  ready  to  pay  you,"  and 
yet  hold  *  the  bags  all  the  time  under  his  arm,  it  would  not  be  a  good  [  156  J 
tender. —  IVades  Ca.  43  Eliz.  d60.  115.  Suckling  v.  Conei/,  Noy. 
74.  (a) 

And  note  ;  That  a  tender  cannot  be  pleaded  after  an  imparlance,  unless 
within  the  tirst  four  days  hi  terai,  except  under  particular  circumstances 
the  court  give  leave  so  to  do ;  as  where  the  writ  was  returnalple  in  Easter 
term,  and  declaration  not  delivered  till  the  day  before  the  essoign  day  of 
Trinity,  and  the  defendant  lived  in  S/tropsMre,  so  that  the  agent  could 
not  get  instructions  in  time. — Bailey  v.  Iloldstone,  T.  l6  &.  17  Geo.  II. 
C.B.(6) 


for  the  exact  amount  and  value  of 
the  goods  furnished,  if  it  bcuitliout 
a  penalty.  Ay  life  v.  Arcluhdc,  Cro. 
Eliz.  920,  and  so  where  an  infant 
give  a  single  bill  for  necessaries,  it 
was  held  good.  Russell  v.  Lee,  1 
Lev.  87.  But  where  an  infant  binds 
himself  in  an  obligation  with  a  pe- 
nalty, it  is  void.  PFhltthialuim  v. 
Hill,  Cro.  Jac.  494.  Ayliffe  v.  Arch- 
dale,  sup.  In  general,  however,  t!.e 
contracts  of  an  infant  are  so  far 
deemed  void,  that  if  he  incur  a  debt 
for  anything  not  necessary,  the  pro- 
mise of  his  executor  to  pay  will  not 
bind  his  estate,  for  the  pron)ise  being 
void  ab  initio,  it  is  void  in  tofo.  Stone 
V.  IFythipmll,  Cro.  Eliz.  I2(). 

Again,  in  Southcrton  v.  JVhitelocJc, 
]  Stra.  6'90,  it  was  held,  that  though 
an  infant  be  exempt  from  all  debts, 
but  necessaries,  yet,  if  goods  not  ne- 
cessary be  delivered  to  an  infant,  and 
he  ratify  the  contract  at  full  ago  by 
a  promise  of  payment,  he  shall  be 
bound,  but  it  is  for  the  jury  to  de- 
termine what  is  a  ratification.  Sed 
vide  Cockshott  v.  Bennett,  2  T.  Rep. 
766.  where  Ashhurst,  .1.  speaking  of 
subsequent  promises,  confines  their 
operatiou  to  securities,  which  are 
only  voidable,  and  may  be  revived 
alter  an  infant  becomes  of  age,  but 


if  he  waive  his  privilege,  the  subse- 
quent piomise  will  operate  on  the 
preceding  consideration  ;  and  an  in- 
fant may  waive  his  privilege  if  he 
pleases,  for  it  is  personal,  and  to  be 
churned  only  by  himself,  Keanev. 
Boj/coft,  2  H.  Bla.  515.  therefore  he 
cannot  plead  his  infancy  by  attorney. 
Everilenv.  Appleby,  Sclw.  N.P.  Abr. 
109. 

(a)  A  tender  of  a  bank  bill,  and  ah 
ofl'er  to  turn  it  into  money,  is  a  good 
tender.  Per  Lord  King,  in  Austen  v. 
Dodxccll's  Executors,  1  Eq.  Ca.  Abr. 
318,  cited  in  Jones  v.  Bar/,le>/,  Dougl. 
662.(688.)  but  not  if  objected  to  at 
the  time.  Gri'^by  v.  Oakcs,  2  Bos. 
&c  Pull.  526,  \nC.  B.  but  the  K.  B. 
has  not  yet  determined  that  a  tender 
in  bank  notes  is  good  at  all  events, 
but  when  they  are  not  objected  to  as 
bank  notes,  the  court  will  .admit  the 
tender,  though  the  statute  of  'i^J 
Geo.  IIl.c.  45.  has  not  made  them  a 
legal  tender.  Wright  v.  Reed,  3  T. 
Rep.  554. 

(b)  Vide  Giles  v.  Hart,  Salk.  622. 
Carth.  413,  where  it  is  laid  down  as 
a  general  rule,  that  a  tender  cannot 
be  pleaded  after  an  imparlance,  but 
in  Bailey  v.  Holdstone,  sup.  Browne 
v.  Hagan,  Barnes,  S57,  and  Fittjicld 
y.Morley,  ibid.  36'2. 


Where 


^56 a  Actions  founded  on  Contj^act.        [Part  II. 

Where  there  is  no  certain  time  in  the  promise  for  the  payment  of  the 
money,  the  defendant  is  to  be  always  ready  to  pay,  and  when  he  pleads 
semper  paratus  the  plaintiff  must  in  his  replication  shew  a  special  request 
and  refusal,  if  there  be  any,  for  the  request  laid  in  the  declaration  is  not 
material  or  traversable. — Ferrandv.  Pearson,  E.  2  Geo.  I.  C.  B.  and 
Johnson  v.  Mappletoff,  H.  2  Jac.  I.  Lutw.  224.  denied  to  be  law.  (a)  - 
Note;  The  jury  may  in  this  action,  if  they  see  reason,  give  less  da- 
mages than  are  proved  :  as  suppose  a  promise  to  pay  for  an  horse  a 
farthing  a  nail,  doubling  it  each  time:  or  a  promise  to  pay  ^1000  if 
the  plaintiff  cured  the  defendant's  eye,  or  such  like. — Boldero  v.  An- 
drews, H.  26  &  27  Car.  II.  per  Hales,  C.J.  Jnon.  E.  22  Car.  II. 
1  Vent.  65.  267. 


Ca)  On  a  promise  to  pay  a  cer- 
tain sum  monthly,  action  on  the 
case  may  be  brought  before  the 
whole  is  payable,  for  it  is  grounded 
on  the  pron>ise,  which  is  broken  by 
every  non-payment ;  it  ciificrs  from 
a  bill  of  debt,  which,  being  founded 
on  a  specialty,  cannot  be  demanded 
until  the  entire  sum  is  due.  Lenerci 
V.  Ricitt,  Cro.  Jac.  504. 

And  further,  as  to  the   form  in 


which  a  tender  shall  be  made,  see 
Sweatland  v.  Squire,  2  Salk.  62.3. 
Giles  V.  Hart,  Salk.  622.  Carth.4l3. 
Lancashire  v,  KilHngxcorf/i,  2  Salk." 
623.  Clemens  v.  Rci/nolds,  Say.  IS. 
Humev.Peploe,  8  East,  l6S.  And  as, 
to  what  shall  be  a  good  tender,  see 
IVade'sCa.  5  Co.  114,  Douglas  \. 
Vairick,  3  T.  U.  683.  Dickenson  v. 
Shee,  4  Esp.  N.  P.  llcp.  6S. 


CHAPTER  III. 

OF    THE    ACTION    OF    COVENANT. 

THERE  is  no  set  form  of  words  necessary  to  be  made  use  of  in 
creating  a  Covenant,  and  therefore  any  will  do  which  shew  the  pdrties' 
concurrence  to  the  performance  of  a  future  act ;  (JLd.  Cronncell  v.  An- 
drezcs,  M.  43  Eliz.  2  Co.  72  h.)(a)  as  when  a  lessee  covenants  to  repair, 
^'  Provided  always  and  it  is  agreed  that  the  lessor  should  fmd  timber," 
this  makes  a  covenant  on  the  part  of  the  lessor. — Holder  v.  Tai/loe,  T. 
12  Jac.  I.   1  Rol.Abr.  518.  pi.  3. 


{aj  And  any  such,  if  they  import 
an  agreement,  will  support  this  ac- 
tion. Bolder  V.  Tayloe,  1  Rol.Abr. 
518.  Nurtie  \.  Hall,  I  Vent.  10; 
as  where  the  words  arc,  "  and  the 
lessee  shall  repair  the  mills,"  in  a 
lease  of  mills  by  indenture.  Brett 
v.  Cumberland,  Cro.  Jac.  399-  Poph. 


136.  So  a  mutual  agreement  be- 
tween master  and  apprentice  that 
each  shall  do  a  certain  thing,  is 
a  covenant  on  both  sides.  Esp.  iV.  P. 
Dig.  267'  See  also  Hollis  v.  Carr, 
2  Mod.  91.  Harxcood  v.  Hilliard, 
ibid.  269,  as  to  what  amounts  to  a 
covenant. 

Though 


Chap.  III.]  covenant.  ISGb 

Though  covenant  lies  on  a  deed  poll  as  well  as  on  a  deed  indented, 
yet  the  parties  must  be  named  therein ;  and  therefore*  if  upon  oyer  the  [  *  ^57] 
deed  appear  to  be  only  that  the  defendant  promised  and  engaged  him- 
self to  bring  in  the  body  of  ^.  without  saying,  "  to  plaintiff"  no  action 
will  lie.— G;ee«  v.  Home,  E.  6  W.  &  M.  Salk.  197. 

There  are  some  words  which  of  themselves  import  no  express  cove- 
nant, yet  in  certain  contracts  amount  to  such,  and  are  therefore  cove- 
nants in  law ;  (a)  as  where  a  man  leases  lands  for  years  by  the  words 
concessi  or  demisi,  if  the  lessee  be  evicted  he  may  have  covenant. 
{Spencer  s  Ca.  25  Eliz.  5  Co.  17.)  So  if  an  assignment  be  made  by  the 
word  grant.  {Coleman  v.  Sherrcin,  M.  1  W.  8c  M.  Carth.  98.)  So  the 
Mords  yielding  and  paying  make  a  covenant  for  paying  of  rent. — Person 
V.  Jones,  M.  21  Jac.  I.  2  Rol.  Rep.  399- 

But  if  a  man  lease  goods  by  indenture  which  are  evicted  within  the 
term,  yet  the  lessee  shall  not  have  covenant,  for  the  law  does  not  create 
any  covenant  upon  such  personal  things  ;  {Nokes'  Ca.  T.  1589.  4  Co. 
80.)  and  therefore,  in  the  case  of  a  lease  of  a  house  with  the  goods,  it 
is  usual  to  make  a  schedule  of  them,  and  have  a  covenant  from  the  lessee 
to  re-deliver  them  at  the  end  of  the  term  ;  for  otherwise  the  lessor  can 
cnly  have  trover  or  detinue. — Bedford  v.  Hall,  36  Eliz.  Ow.  104. 

Covenant  will  lie  for  a  misfeasance,  but  not  for  a  nonfeasance  ;  as  if 
a  man  grant  a  way,  and  after  stop  it,  but  it  is  otherwise  if  he  let  it  go 
out  of  repair. — Pomfretv.  Rycroft,  M.  21  Car.  II.    1  Saund.322. 

If  u^.  for  a  valuable  consideration  promise  by  deed  not  to  do  a  certain 
thing,  case  will  not  lie,  but  covenant ;   as  where  A.  recovered  a  debt 


fuj  Covenants  in  law  differ  from  feasance,  nor  can  it  be  brought  for 
covenants  in  deed,  for,, in  the  latter,  a  thing  which  was  not  in  esse  at  the 
the  thing  to  be  performed  is  founded  lime  of  the  making  of  the  lease.  2 
on  the  words  which  express  what  is  Danv.  Abr.  233.  pi.  6. 
to  be  done,  but  the  former  do  not  A  covenant  that  lands  shall  con- 
follow,  the  words  being  raised  by  tinue  of  such  a  value,  notwithstand- 
implication  from  the  express  cove-  ing  any  act  done,  or  to  be  done,  ex- 
nauts,  and  required  to  be  performed,  tends  only  to  the  time  when  the 
as  necessary  to  the  enjoyment  of  covenant  was  made,  and  not  to  the 
such  covenants.  Coleman  v.  Sherwin,  time  future.  Maynie  v.  Scott,  Cro. 
Carth.  98.  Eliz.  479-  1  U\\.  Abr. 352. 

(b)  In  a  lease  of  lands  for  years.  So  where  a  lease,  SfC.  is  void,  as 

if  a  stranger  enter  before  the  lessee,  there  can  be  no  breach  of  covenant, 

such  lessee  shall  not  maintain  cove-  this  action  will  not  lie.     Soprani  v. 

nant  upon  this  ouster,  because  he  was  Skurro,  Yelv.   18,   19.     Yet  where 

never  a  lessee  in  privity  to  have  the  covenants  are  collateral  to  the  lease 

action.    2  Da«r.^ir.  234.  pi.  6.    So  and   interest,  though  that  be  void, 

when  the  thing  demised  runs  to  decay,  the  covenants  may  be  good.    Waller 


and  the  lessee  cannot  have  the  benefit     v.  Dec,  <if  Cap.  Norwich,  Ow.  136 
of  it,  covenant  lies  not  for  this  non 


aga^nsfr 
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against  B.  B.  paid  the  condemnation ;  upon  which  ui.  released  all  ac- 
tions, executions,  &;c.  by  deed,  and  by  the  same  deed  promised  to  dis- 
charge all  writs  of  execution  against  B.  upon  the  said  judgment. — Be- 
mishe  v.  Ililderski/,  M.  16  Jac.  I.   1  Rol.  Abr.  517. (a) 

If  the  covenant  be  joint,  yet  if  the  interest  be  several,  the  covenant 
shall  be  taken  to  be  several,  and  though  the  covenant  be  joint  and  seve- 
ral, yet  if  the  interest  be  joint  the  action  must  be  so  too;  {Calthorpes 
Ca.  Dy.  337.)  as  if  J.  covenant  to  do  an  act  for  the  benefit  of  B.  and 
D.  and  enter  into  bond  to  iliem  et  cuilibet  eorum  lor  performance,  the 
interest  being  joint  each  cannot  bring  a  separate  action  ;  {Siingsbj/'s  Ca. 
30  Eliz.  5  Co.  19)  but  two  may  bind  themselves  jointly  and  separately 
to  pay  money,  and  the  obligee  may  sue  which  he  pleases. — Ecdeston  v, 
Ciipsham,  T.  20  Car,  If.   1  Saund.  155. 

If  several  covenant  jointly  and  severally,  a  defeasance  to  one  is  a  de- 
feasance to  all ;  but  in  such  case  if  A.  covenant  that  he  will  not  sue  B. 
yet  he  may  still  sue  the  rest,  for  though  a  covenant  that  is  a  perpetual 
bar,  to  avoid  circuity  of  action,  is  construed  a  release,  yet  it  is  not  so  in 
its  nature,  and  therefore,  where  he  has  a  remedy  left  against  the  rest, 
[*158]  it  shall  be  *  construed  a  covenant  and  no  more.  {CloT/tonv.  Ki/nasto/i, 
M.  12  W.  III.  12  Mod.  222.)  So  two  deeds  made  at  the  same  time 
between  the  same  parties,  that  have  not  a  reference  the  one  to  the  other, 
shall  not  be  construed  to  be  a  defeasance  the  one  of  the  other. — Laey 
V.  Kynaston,  T.  13  W.  III.  ib.  552. 

And  note,  Tliat  in  case  of  leases  for  years,  the  defeasance  may  be  after 
the  first  deed,  but  it  would  be  otherwise  in  case  of  freeholds  of  corporeal 
inheritances. — HambJy  v.  Bp.  ofWinton  et  aV,  T.  10  &.  17  Geo.  II. 
C.  B. 


(a)    But    covenant    will    not  .lie  lie.     Barfoot  v.  Pickard,  3  Kcb.  465. 

upon  an  agreement  without  deed,  Lnit  Scton  v.  Clarke,  1  Leon.  122. 
case  will.    F.  N.  B.  145.     Nor  does  So  when  a  covenant    refers   to   a 

it  lie  in  a  lease  made   by  the  com-  preceding  instrument  upon  which  it 

mittee  of  a   lunatic,  for  he  cannot  is  fonnded,  the  instrument  shall   so 

make  a  lease  at  law.     Knipe  v.  Pal-  determine  the  covenant   as   that  the 

wer,  2  Wils.  130,     And  it  does  not  covenant  shall  not  exceed  it.  George 

lie,  if  a  covenant  be  for  a  personal  v.  Butcher,  2  Vent.  140. 
act  of  the  testator,  if  the  breach  is  But  where  a  covenant  is  founded 

not  in  his  life-lime;  nor  upon  aver-  on  a  conveyance  of  an  estate,  if  the 

bal    agieement,     for    it    cannot     be  conveyance  be  void  the  covenant  is 

grounded  without  writing,  except  by  void  also.   Copenhurst  v.  Capcnhurst, 

special  custom.  F.N.B.  145.  T.  Raym.   2?.     Yet  it  is  otherwise 

A  recital  of  an  agreement  in  the  where  the  covenant  is  independent  of 

beginning   of  a   deed   will   create    a  the  estate  as  to  pay  the  money,   S,c. 

covenant,  on  which   this  action  will  Nortkcote  v.  Undcrhill,  Sulk.  199- 

Indenture 


Chap.  III.]  covenant. 

Indenture  between  Rolle  and  another  of  the  one  part,  and  Yate  of  the 
other  part,  among  other  covenants  one  was  thus :  "  It  is  agreed  between 
"  the  parties,  that  Yate  shall  enter  into  a  bond  to  pay  Rolle  £]60  by 
"  such  a  day,"  Rolle  died,  the  money  not  being  paid,  his  executors 
brought  covenant  against  Yate ;  and  the  court  held  that  he  who  survived 
ought  to  have  the  action. — Rolle  v.  Yate,  T.  8  Jac.  I.  Yelv.  177. 

If  in  covenant  against  two  there  be  judgment  by  default  against  one, 
and  the  other  plead  performance,  which  is  found  for  him,  the  plaintiff 
siiall  not  have  judgment  against  the  other. — Porter  v.  Harris,  E.  14 
Car.  II.    1  Lev.  63. 

If  two  men  lease  for  years,  and  covenant  that  the  lessee  shall  enjoy 
free  from  incumbrances  made  by  them,  this  shall  be  taken  to  be  several 
as  well  as  joint. — Merritoris  Ca.  Noy.  86. 

Note ;  If  the  covenant  be  joint,  and  the  action  brought  only  against 
one,  advantage  must  be  taken  by  pleading  it  in  abatement.  {Vernon  v. 
JeJ'eries,  M.  14  Geo.  II.  2  Stra.  1146.)  But  where  it  is  brought  by 
one  covenantee  wl>ere  there  are  several,  advantage  may  be  taken  of  it 
without  pleading  it  in  abatement  by  craving  oyer,  and  demurring  gene- 
rally ;  (Anon.  T.  <2l  Car.  II.  1  Sid.  420.  1  Vent.  34.  S.  C.)  Note, 
tenants  in  common  ought  to  join  in  the  action  of  covenant  for  rent.— 
Co.  Lit.  198.  (a) 

A.  covenants 


n^a 


Ca)  For  in  personal  actions  they 
must  join.  Kitchen  v.  Buckley  y\  Lev. 
109. 

furthermore,  where  a  covenant  is 
made  to  many,  as  with  and  to  them 
together  cian  qnoUbet  eorum,  yet  it 
shall  be  construed  according  to  the 
interest  it  pusses.  Sli/igsbi/'s  Ca.  5 
Co.  19-  3  Leon.  l60.  Matthewson's 
Ca.  ibid.  22  ;  and  the  same  is  to  be 
understood  of  legal  interests.  Ander- 
son  V.  Blartindale,  1  East,  497- 

So  joint  covenants  shall  be  taken 
distributively  for  the  benefit  of  the 
estate.    Merriton's  Ca.  sup. 

Where  the  covenant  is  a  covenant 
in  law,  it  shall  be  taken  to  be  joint 
if  the  interest  be  so,  and  the  action 
must  be  brought  against  the  cove- 
nantors jointly  for  a  breach  at  the 
time  of  making  it,  but  for  a  subse- 
quent breach  it  may  be  sued  seve- 
rally. Coleman  v.  Sluruin,  Salk. 
137. 


Where  a  covenant  is  joint  and  se- 
veral, an  action  may  be  brought 
against  one,  and  a  breach  assigned 
in  the  neglect  of  both.  Lil/y  v. 
Hedges,  Stra.  553.  8  Mod.  16'6". 

Jf  several  covenant  jointly  and  se- 
verally, a  defeasance  to  one  is  a  de- 
feasance to  all ;  but  the  covenantee 
may  covenant  with  one  not  to  sue 
him,  and  yet  sue  the  rest.  Clayton 
V.  Kyjiaston,  12  Mod.  222. 

Where  the  interest  of  the  cove- 
nantors is  joint  and  one  dies,  the 
survivors  must  bring  the  action, 
averring  the  death  of  their  com- 
panions.   Rolle  v,  Yate,  sup. 

If  one  named  as  covenantee  in  a 
deed  has  not  executed,  it  ought  to 
be  so  averred  in  an  action  by  his 
companions.  Vernon  v.  Jeff'cries, 
sup.  but  more  fully  in  7  Mod.  358. 

From  the  cases  of  Anderson  v, 
Martindale,  sup.  and  Scott  v.  God- 
loin,  1  Bos.  &  Pull.  6'7,  it  ap- 
pears 


158^  J ctions  founded  on  Contract.        [Part  II. 

A.  covenants  that  B.  shall  serve  D.  as  an  apprentice  for  seven  years 
and  dies  ;  if  B.  depart  within  the  term,  covenant  will  lie  against  the 
executor  of  ^.  though  not  named. —  Bro.  Covenant,  12. 

Covenants  real,  or  such  as  are  annexed  to  estates,  shall  descend  to 
the  heir  of  the  covenantee,  and  he  alone  shall  take  advantage  of  them,  (a) 
As  where  the  lessee  covenants  with  the  lessor,  his  executors  and  admini- 
strators, to  repair,  the  heir  of  the  lessor  may  have  covenant,  though  not 
named.  So  if  A.  covenant  to  make  a  new  lease  to  J.  S.  at  the  end  of 
the  end  of  the  term  J.  S.  dies  before,  his  executor  may  bring  covenant, 
though  not  named. — Chapman  v.  Dalton,  T.  5  Eliz.  Pi.  Com.  290.  (b) 

Where  the  plaintiff  declared,  that  the  defendant  sold  to  the  plaintiff's 
testator  certain  land,  and  covenanted  with  him,  his  heirs  and  assigns, 
that  he  should  enjoy  against  him  and  Sir  P.  Vanlore,  and  all  claiming 
under  them ;  and  assigned  for  breach,  that  one  claiming  under  Sir  P. 
[  159  J  Vanlore  ejected  his  testator,  it  *was  objected,  that  the  action  ought  to 
have  been  brought  by  the  heir  or  assignee.  But  it  was  holden  that  the 
eviction  being  in  the  life-time  of  the  testator,  he  could  not  have  an  heir 
or  assignee  of  this  land,  and  so  the  damages  belong  to  the  executor, 
though  ndt  named. — Luci/  v.  Lavington,  M.  23  Car.  II.  2  Lev.  26. 

The  assignee  of  a  term  is  bound  to  perform  all  the  covenants  which 
are  annexed  to  the  estate,  such  as  to  pay  rent,  repair  houses,  6)C.  {Wind- 
sor's Ca.  41  Eliz.  5  Co.  24.)  Cc^  but  if  the  lessee  covenant  to  build  a 

Mall 


pears  that  if  the  objection  of  other 
covenantees  not  being  joined  as 
plaintiffs,  arises  on  the  face  of  tlie  de- 
claration, defendant  may  take  ad- 
vantage of  it  by  demurrer  or  by 
writ  of  error,  according  to  Slitigsbj/'s 
Ca.  sup.  So  where  there  are  seve- 
ral covenantees,  and  one  only  brings 
an  action,  without  averring  the  death 
of  the  others,  defendant  may  cither 
take  advantage  of  it  at  the  trial, 
as  a  variance  on  the  plea  of  7ion  est 
factum.  Ecdcstonv .Clipsham,  Saund. 
154,  n.(l);  or  he  may  crave  oyer, 
and  demur  generally.  Vernon  v.  JeJ- 
ferks,  sup.  In  Ecclcnton  v.  Clipshaju, 
the  objection  being  taken  on  arrest 
of  judgment,  the  plaintiff  disconti- 
nued. Note,  where  there  arc  two 
covenantors,  and  one  only  is  sued, 
defendant  may  take  advantage  of 
the  omission  by  plea  in  abatement. 


JVr  Lee,  C.  J.  in  Vernon  v^  Jeff  erics. 
sup. 

(a)  If  a  man  covenants  with  an- 
other to  do  any  thing,  his  heir  shall 
not  be  bound  unless  he  is  expressly 
named,  and  yet  real  covenants  shall 
descend  to  the  heir  of  the  cove- 
nantee, who  alone  shall  take  advan- 
tage of  them,  because  it  runs  with 
the  land. 

(bj  So  if  a  man  covenants  with 
another  to  do  a  personal  thing  and 
dies,  his  executor  or  administrator 
shall  have  covenant  upon  it.  F.  N.  B. 
145. 

CcJ  Covenants  in  law  which  run 
with  the  land  shall  extend  to  the  as- 
signee, who  may  maintain  this  action 
on  them  as  upon  the  words  "  demise 
and  grant."  The  assignee  shall  have 
a  writ  of  covenant  if  ejected,  for  as 
the  lessee  or  assignee  has  the  annual 

piofiis 


Chap.  III.]  covenant.  I59a 

wall  upon  the  premises,  it  shall  not  bind  the  assignee  unless  he  be  ex- 
pressly named  in  the  covenant,  and  though  he  be  named,  yet  if  the  co- 
venant were  broken  before  the  assignment,  he  shall  not  be  bound.— 
Grescot  v.  Green,  E.  12  W.  III.  1  Salk.  19^.  St.  Saviow's,  Squthwark, 
V.  Smii/i,  H.  1762.  1  Bla.  35).  (a) 

A.  leases  to  JB.  who  covenants  to  repair,  and  assigns  to  J.  5.  who 
idies  intestate,  the  lessor  may  bring  covenant  against  the  administrator 
of  J.  S.  and  declare  against  him  as  an  assignee. — Tilney  v.  Norris, 
E.  12  W.  III.  Carth.  319. 

If  the  lessee  covenant  to  repair  or  pay  rent,  and  grant  over  his  term, 
(yet  covenant  will  lie  against  him  or  his  executors,  though  the  lessor  have 
accepted  rent  from  the  assignee. —  Barnard  v.  GodscaUj  M.  I6l2.  Cro, 
Jac.  309. 

So  an  assignee  who  assigns  over  is  liable  to  covenant  for  the  rent  in- 
^curred  during  his  enjoyment,  and  if  covenilnt  be  brought^  he  may  plead, 
that  before  any  rent  was  due  he  granted  and  assigned  all  his  term  to  J.  S, 
tvho,  by  virtue  thereof,  entered  and  was  possessed;  and  this  wiU  be  a 
good  discharge  without  alledging  notice  of  the  assignment,  and  the  as- 
signment will  be  good  though  made  the  day  before  the  rent  due  to  a 
prisoner  in  the  Fleet,  nor  can  the  plaintiff  take  any  advantage  of  it  by  re- 
plying per  fraudeni,  unless  he  can  prove  a  trust ;  it  was  the  lessor's  own 
fault  and  folly  to  take  the  lirst  assignee  for  his  tenant,  nor  is  he  without 
remedy,  for  he  may  bring  covenant  against  the  lessee,  or  distrain  upon  the 
land.— Jordan  v.  Coza^el/,  9  Geo.  II.  Knight  V.  Buckley,  E.  19  Car.  II. 
1  Lev.  215.  Thurshi/  v.  Hall,  H.  21  Car.  II.  1  Sid.  402.  Lekeux  r. 
Nash,  pe?- Lee,  at  Guildhall,  H.  1744.  2  Stra.  1221.  Pitcher  v.  Tovei/, 
K  4  W.  III.  Salk.  81,  Carth.  177.  (b) 

As 
- . ■  ■  ....        .  «i  I .  I     .  ■  II  I     '« 

Profits  in  return  for  rent,  so   for  the  assignees,  for  he  is  in  law  the  assignee 

^oss  of  them  he  is  entitled  to  a  com-  of  ^.     Chapman  v.  Dalton,  Plowd. 

pensation  from  the  lessor.  Mokes'  Ca.  2S4j. 

4  Co.  80.    Spericer's  Ca,  5  Co.   17.  Cfl  J  As  where  a  lessee  covenanted 

Hcrvey  v.  Oswald,  Cro.  Eliz.  353.  to  pull  down  old   houses  and  build 

So  assignees  who  come  in   by  act  new  ones  in   seven   years,  and   did 

of  law  shall  have  the  benefit  of  these  not,  but  after  seven  years  assigned 

covenants,  ami  maintain  this  action  the  premises  demised.    St.  Saviour's, 

as  tenant  by  staple,  by  statute  mer-  Southu-ark,  v.  Smith,  sup. 

chant,  or  elegit,  or  he  who  purchases  An  assignee,  though  not  named  in 

a  lease  for  years  under  an  execution.  a  condition,   may  pay  the  money  to 

So  shall  a  tenant  by  the  curtesy,  and  save  land,   but  he  shall  not*  receive 

so  the  husband  of  a  feme  lessee  for  any  money  unless  he  be  named.     1 

years  who  survives.     Spencer's  Ca.  Inst.  215. 

sup.    So  the  executor  of  JB.  who  was  fi^  In  an  action  by  the  last  as- 

executor  of  A.  shall  have  the  benefit  signee  of  a  terra  against  one  who  had 

of  a  covenant  atade  with  A.  and  his  agreed  to  purchase  the  jesidue  of  the 

T  t^rm,. 
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As  the  assignee  shall  be  bound  by  a  covenant,  which  runs  with  the 
land,  so  shall  he  take  advantage  of  it.  If  a  man  lease  land  to  an- 
other by  indenture,  this  covenant  in  law  will  go  to  the  assignee  of  the 
term. — Spencer's Ca.  0,5  Eliz.  5  Co.  ]7.(a) 

Br 


term,  it  was  held  that  the  plaintiff 
must  prove  all  the  mesne  assign- 
ments and  the  lease.  Crosby  v.  Percy, 
1  Camp.  303.  But  where  an  action 
was  brought  by  the  assignee  of  a  re- 
version against  a  lessee,  proof  of  rent 
paid  by  the  lessee  is  evidence  of  the 
assignment.  Doe  v.  Parker,  Pea. 
Evid.267. 

(a J  When  the  covenant  relates  to 
and  is  to  operate  upon  a  thing  as 
being  parcel  of  the  demise,  the  thing 
to  be  done  by  force  of  the  covenant 
is  quodam  niodo  annexed  to  the  thing 
demised,  and  shall  go  with  the  land, 
binding  the  assignee  to  the  per- 
formance though  not  named,  as  if 
the  covenant  be  to  repair  a  house 
then  demised,  this  shall  bind  the  as- 
signee though  not  named.  Spencer  s 
Ca.  sup.  Tatem  v.  Chaplin, ^Hcn.  Rla. 
133.  Std  secus  where  the  covenant 
relates  to  a  thing  not  in  being  at  the 
time  of  the  demise,  as  if  it  be  to  build 
a  wall  on  the  land  demised  ;  yet 
where  the  covenant  names  the  as- 
signee particularly,  he  shall  be 
bound,  even  in  the  latter  case,  but 
to  do  a  thing  which  is  merely  col- 
lateral to  the  thing  demised,  as  to 
build  a  house  on  some  other  part  of 
the  lessor's  lands,  there  the  assignee 
shall  not  be  bound  though  named. 
Bally  V.  jrells,3W\\s.  25. 

So  where  a  covenant  is  for  the 
benefit  of  the  thing  demised,  it  shall 
extend  to  the  assignee.  Cockson  v. 
Cock,  Cro.  Jac.  125  ;  and  so  where 
it  tends  to  the  support  of  the  thing 
demised,  though  the  assignee  is  not 
jfiaracd.  Dean  ^-  Chap  of  Windsor, 
V.  Govcr,  2  Saund.  302;  but  if  he  be 
named,  no  action  will  lie  against  him 
if  the  covenant  has  been  broken  be- 
fore the  assignment.  G.rescotv.Green, 
Salk.  1P9-  6V.  Saviours,  Southwark, 
v.  Smith,  1  Bla.351.  3  Burr.  1271. 


To  entitle  the  lessor,  however,  to 
maintain  this  action  against  a  lessee 
as  assignee,  he  must  be  lessee  of  tb« 
whole  term,  and  no  part  must  be  re- 
served. Holford  v.  Hatch,  Dougl. 
174,  (183.)  Tilncy  v.  Norris,  Carthi 
519-  Spencer's  Ca.  sup.  Dcrishy  \, 
Custance,  4  T.  Rep.  74. 

As  to  how  far  the  lessee  or  assignee 
are  liable  in  covenant,  there  is  this 
material  difference,  that  the  lessee, 
from  his  covenant,  has  a  privity 
both  of  contract  and  estate,  and 
though  he  may  destroy  the  privity  of 
estate  by  assignment,  yet  the  privity 
of  contract  remains  to  make  him 
chargeable.  Chancellor  v.  Poole, 
Dougl.  736,  (765.)  But  the  assignee 
comes  in  privity  of  estate  only,  and 
therefore  his  liability  ceases  with 
his  possession.  Eaton  v.  Jacques, 
Deugl.  441,  (458.)  The  lessee  also 
is  liable  for  a  breach  committed  by 
the  assignee  after  assignment.  JFal- 
ker's  Ca.  3  Co.  22.;  Barnard  v.  Gods- 
call,  Cro.  Jac.  309.  Norton  v.  Ack- 
lane,  Cro.  Car.  580.  Auriol  v.  Mills, 
4  T.  Rep.  94.  But  not  the  assignee, 
unless  in  possession.  Taylor  v.  Shum, 

1  Bos.  &  Pull.  21.    Lekeux  V.  Kash, 

2  Stra.  1 22 1 .  Pitcher  v.  Tovey,  1  Show. 
340.  et  sup.  Chancellor  v.  Poole,  sup. 
Vide  etiam  Barnfather  t.  Jordan, 
Dougl.  435.  (452.) 

It  is  to  be  observed,  however,  that 
this  distinction  between  the  lessee 
and  assignee  applies  only  to  casei 
of  express  covenants  in  deed,  for  it 
difiers  in  the  case  of  covenants  which 
are  collateral,  for  in  such  case  this 
action  will  lie.  Batchelor  v.  Gage, 
W.  Jo.  223. 

So  covenant  will  lie  against  au 
assignee  of  part  of  the  thing  demised. 
Conanv.Kemise,  W.  Jo.  245,  or  Cung- 
ham  V.King,  Cro.  Car.  J21,  which  is 
S.  C.  and  which  is  recognized  in 
Stevenson 


Chap.  III.]  covenant.  ^^9c 

By  32  Hen.  VIII.  c.  34.  which  recites.  Whereas  divers  had  lands, 
manoi-s,  S^c.  for  life  or  years  by  writing,  containing  certain  considera- 
tions and  agreements,  as  well  on  the  part  of  the  lessees  and  grantees, 
their  executors,  and  assigns,  as  on  the  part  of  the  lessors  and  grantors, 
their  heirs  and  successors  :  and  whereas  by  the  common  law  no  stranger 
to  any  condition  or  covenant  *  could  take  advantage  thereof:  it  is  en-  [  luO  J 
acted,  that  all  persons,  their  heirs,  successors,  and  assigns,  which  have 
or  shall  have  any  grant  of  the  king  of  any  lands,  manors,  ^c.  or  any  re- 
version thereof,  and  also  other  persons  being  grantees  or  assignees  to  or 
by  the  king,  or  to  or  by  any  other  person  or  persons,  and  the  heirs,  exe- 
cutors, successors,  and  assigns  of  every  of  them,  shall  and  may  have  like 
advantage  by  entry  for  non-payment  of  rent,  or  for  doing  waste  or  other 
forfeiture,  and  the  same  remedy  by  action  only  for  not  performing  other 
conditions,  covenants,  and  agreements  contained  in  the  said  leases, 
against  the  lessee  and  grantee,  their  executors,  administrators,  and  as- 
signs, as  the  lessors  and  grantors,  their  heirs  or  successors  ought,  should, 
or  might  have  had  at  any  time  or  times;  faj  and  by  the  same  act  all  far- 
mers, lessees  and  grantees  for  years,  life  or  lives,  their  executors,  admi- 
nistrators, and  assigns,  shall  and  may  have  like  action  and  remedy  against 
all  persons,  their  heirs,  successors,  and  assigns,  which,  by  the  grant  of 
the  king,  or  other  persons,  shall  have  the  reversion  or  any  part  thereof, 
for  any  condition,  covenant,  or  agreement  contained  in  their  leases,  as  the 
lessees  or  any  of  them  might  or  should  have  had  against  the  lessors  and 
grantors,  their  heirs  and  successors  ;  recovery  in  value  by  reason  of  any 
warranty  in  deed  or  in  law  only  excepted. 

—  '  ' '  '  ■  '•     ■  I    II.  If 

Stevenson  y.  Lambm-d,  2  East,  575.  Vide  ctiam  Hofford  v.  Hatch,  Doug\. 
And  as  to  how  far  actual  possession  157.  (183.)  Palmer  \.  Edwards,  ih. 
is  necessary  to  constitute  the  lessor  so  I78,  (187)  n.  And  in  the  case  of  a 
as  to  maintain  this  action  against  mortgage  it  was  held  that  such  an 
an  assignee,  vide  Walker  v.  Reeves,  assignment  is  not  a  conveyance  of. 
Dougl.  444-.  (461),  n.  all  the  interest  of  the  assignor  so  as 

A  covenant  which  relates  to  per-  to  make  the  mortgagee  (not  in  pos- 
sonal  goods  will  not  bind  the  as-  session)  liable  for  rent,  though  th« 
signee,  because  there  is  no  privity,  mortgage  was  forfeited.  Eaton  v. 
Upcncers  Ca.  sup.  on  the  authority  Jacques,  Dougl.  438,  (454.)  Lord  - 
of  which  it  was  determined  that  a  Kent/on,  however,  expressed  his  dis- 
covenant  to  name  an  arbitrator  to  approbation  of  this  case  in  IVester- 
Talue  trees  does  not  run  with  the  dell  v.  Dale,  7T.  R.  312  ;  and  again 
land.  Gray  v.  Cuthbertson,  Selw.  in  Stone  v,  Evans,  cited  in  J  East, 
N.  P.  Abr.  428.  371,   and  reported   also  in    Wood/. 

An  assignee  of  a  lease,  to  exone-     Landl.  Sp  Ten.  1 13. 
rate  himself  from  his  liability  under  (aj  At  common  law,  and  before 

the  covenants,  must  part  with  all  this  statute,  no  grantee  or  a3signe« 
his  interest  in  the  thing  demised,  for  could  take  the  benefit  of  a  condition 
if  he   convey  less   he  will    remain      for  re-entry.   Lit.  ^4,7.  C«.  Lit.  215. 


liable.  Derby  y.  Taylor,  1  East,  502. 


t£  It 


^60  a  Actiom  fomtded  on  Contract.        [I'art  II. 

It  Is  plain  this  act  does  hot  exifend  to  gifts  in  tail,  nor  to  a  grantee 
by  fine,  till  attornnient,  for  it  miifet  be  intended  of  such  assignees  only, 
as  have  had  all  cereujonies  by  law  requisite. — Co.  Litt.  215. 

The  first  clause  extends  to  gl-antees  of  Jjart  of  the  estate  of  the  rever- 
sion, but  not  to  grantees  of  the  reversion  in  part  of  the  land.  Ibid,  (a) 

Whoevier  comes  in  by  the  act  and  limitation  of  the  party,  though  in 
tiie  post,  is  a  sufficient  grantee  within  this  statute,  but  it  does  not  ex- 
tend to  such  as  come  in  merely  by  act  of  law,  nor  to  hirti  who  is  in  of 
another  estate.   Ibid. 

The  grantee  shall  not  take  advantage  of  a  condition  before  he  ha* 
given  notice  to  the  lessee,  though  he  may  of  a  covenant.— C7wj2;o7 /A  v. 
Philips,  E.  1609.  Mo.  876.  Co.  Litt.  215  b.  Hivgen  v.  Payne,  E. 
I619.  Cro.  Jac.  476.r6; 

The  words  **  other  forfeiture,'*  shall  be  taken  for  other  forfeitures  like 
to  the  examples  there  put,  viz.  payment  of  rent,  or  doing  waste,  which 
are  for  the  benefit  of  the  reversion,  and  therefore  conditions  for  pay- 
ment of  any  sum  in  gross,  delivery  of  corn,  S)C.  are  not  within  the  mean- 
ing of  this  act.  (c)  The  privity  of  action  is  transferred,  and  it  may  be 
r  *  161  1  I'^'o^g'^'^  "^  ^^  *  country  where  the  covenant  was  made,  as  well  as 
where  the  land  lies. — Thursby  v.  Planl,  E.  21  Car.  11.  1  Saund.  237.  (d) 


(a)  See  Matures  v.  Wcstwood, 
Cro.  Eliz.  599.  6'17,  where  it  was 
held,  that  the  assignee  of  part  of  the 
estate  in  reversion,  or  of  a  grant  for 
years  of  part  of  the  reversion  in  fee, 
may  take  advantage  of  the  condi- 
tion. 

But  in  Lee  v.  Arnold,  4  Leon.  27, 
it  was  held,  that  it  there  be  11  lessee 
of  three  acres,  and  the  reversion  be 
granted  to  two  of  them,  the  grantee 
shall  not  have  advantage  of  the 
condition,  for  it  is  entire,  and  can- 
not be  apportioned. 

(b)  The  grantee  or  assignee' shall 
only  take  advantage  of  such  con- 
ditions as  are  for  the  benefit  of  the 
rcvei'sion,  like  those  put,  as  for  waste, 
non-payment  of  rent,  <^  c.  C/iuworth 
V.  Philips,  sup.  but  not  for  paying 
a  sum  in  gross.  Hingen  v.  Pajjiie, 
sup. 

(c)  Where  the  mortgagor  and 
mortgagee  of  a  term  made  an  under- 
lease, in  which  the  covenants  for 
rent  and  repairs  were  with  the  mort- 
gagor and  his  assigns  only,  it  was 


held,  that  the  assignee  of  the  mort- 
gagoi  Could  ni)i  sue  for  the  breach  of*- 
such  covenants,  tor  tliey  were  colla- 
teral, and  not  running  with  the  land, 
but  entered  into  with  a  stranger  to 
the  land,  that  is,  with  the  mortgagor, 
who  had  only  an  equity  of  redemp- 
tion. JFebb  V.  Russell,  3  T.  R.  402, 
where  Lord  Kevyoii  recognized  the 
case  of  Lord  Treasurer  v.  Barton ^ 
jMo.  9-^,  where  it  was  said,  that  if 
the  estate  in  reversion  in  respect  of 
which  the  condition  or  covenant  wa? 
made  be  extinguished,  the  condition 
or  covenant  is  also  extinguished. 

And  in  Dumpor's  Case,  4  Co.  120, 
it  was  held,  that  he  who  enters  for 
condition  broken  must  be  in  of  the 
same  estate,  which  he  had  at  the 
time  the  condition  was  created. 

(dj  Vide  Earlier  v,  Damtr,  Carth. 
183.  3  Mod.  336'.  Salk.80.  1  Show. 
19],  where  it  was  held,  that  cove- 
nant against  an  assignee  of  a  term 
was  a  local  action,  because  it  is 
founded  on  his  privity  of  estate. 

Assignee, 


ChA?.  III.]  COVENANT. 

jissignee. — Covenant  by  the  assignee  of  the  lessor  against  the  lessee 
after  his  assignment,  and  after  accept^ce  of  rent  from  the  assignee,  it 
is  good  within  the  statute. — Ashurst  v.  Mingay,  M.  32  Car.  II.  2  Show. 
134:.  (a) 

It  was  formerly  holden,  that  the  surrenderee  of  a  copyhold  was  not  an 
assignee  within  this  act;  {Bealv.  Brasisr}  T.  I6l7.  Cro.  Jac.  305. 
Yelv.  222.  llozeden  V.  Malder,  Cro.  Car.  42.  Gilb.  Ten.  181.)  but 
the  latter  cases  have  holden  otherwise. — Glover  v.  Cope,  £.  3  W.  &  M. 
Carth.  203.  Salk.  186.  3  Lev.  326.  4  Mod.  8(V  1  Show.  284.  Skin* 
296.  S05.  S.  C.  (b)  .      * 

Construction  of  Covenants. — All  covenants  are  to  be  taken  according 
to  the  intent  of  the  parties ;  (c)  as  where  the  condition  of  a  bond  was 

to 


ma 


(a)  So  the  assijrnee  of  the  rever- 
sion who  has  accepted  rent  from  the 
assignee  of  the  lebsee,  shall  have  co- 
venant against  the  executor  of  the 
lessee  for  a  breach  of  covenant  after 
the  assignment,  for  it  is  a  covenant 
in  fait,  and  runs  with  the  hind,  and 
the  lessee,  by  his  own  act,  shall  not 
discharge  himself.  Brett  v.  Cumbcr- 
lanxl,  Cro.  Jac.  521. 

{h)  For  the  surrenderee  of  a  copy- 
hold reversion  may  now  bring  debt 
or  covenant  against  the  lessee  within 
the  equity  of  this  statute,  for  that  is 
u  remedial  law,  and  no  prejudice  can 
come  to  the  lord.  Glover  v.  Cope,  sup. 

In  Axvder  v.  No/ccs,  Cro.  Eliz.  436", 
shortly  stated  in  Vcnnant's  Cane, 
3  Co,  63.  lessee  for  years  assigned 
his  term  by  indenture  loJ.S.  and 
therein  he  covenanted  that  J.  S.  and 
his  assigns  should  enjoy  the  land 
without  interruption.  J.  S.  then  as- 
signed the  term  by  parol,  and  the 
lissignee  being  disturbed,  brought 
covenant,  whiclj  was  h^'d  to  lie, 
though  the  assignment  was  not  bv 
writing,  because  the  assignee  was 
..privy  in  estate.  Now,  however,  by 
statute  29  Car.  ?.  c.  3.  s.  3.  such  es- 
tates or  interests  cannot  be  assigned 
ynli'ss  by  deed  or  note  in  writing. 

(c)  As  to  the  construction  of  cove- 
;)ants,  i^ord  Mansfield  has  ta^ken  a 
distinction  between  such  as  are  im- 
plied by  operation  of  law,  and  such' 
as  are  express,  the  latter  of  which 
iire  taken  more   strictly,  fur  a  man 


may,  without  consideration,  enter 
into  an  express  covenant  by  hand 
and  seal,  to  the  performance  of  which, 
he  is  at  all  events  bound.  Shuhrick 
V.  Salmond,  3  Burr.  l6"37  ;  and  where 
the  covenant  is  express,  there  must 
be  an  absolute  performance,  which 
shall  not  be  discharged  by  any  col- 
lateral matter ;  a  tenant  therefore 
cannot  set  off  his  damages  sustained 
by  fire  against  his  express  covenant 
to  pay  rent  and  to  repair,  damage 
by  tire  excepted.  Monk  v.  Cooper y 
2  Stra.  76"3.  haym.  1477-  Et  vide 
Cutter  v.  Vowell,  6'  T.  Rep.  323. 

But  to  this  there  are  exceptions,  as 
where  a  man  covenants  to  do  a  law- 
ful act,  and  that  act,  by  a  subse- 
quent statute,  is  declared  unlawful, 
orjs  forbidden,  the  covenant  shall 
bo  annulled  by  the  statute.  So  if  a 
man  covenants  not  to  do  a  thing 
which  was  then  lawful,  and  a  sub- 
sequent statute  compels  him  to  do 
it,  the  statute  repeals  the  covenant. 
But  it  a  man  covenants  not  to  do  a 
thing  wiiich  was  then  unlawful,  and 
a  subsequent  statute  makes  it  law- 
ful, the  covenant  shall  remain  un- 
repealed. Brcu'ster  v.  Kitc/ielt,  Salk. 
198.  Raym.  317. 

Covenants  are  to  be  so  construed 
as  to  have  efieci,  and  correspond 
with  the  intention  ol  the  parties  at 
the  iiine  of  entering  into  them  Case 
of'  Mines,  Plowd.  329  Thtreiore  a 
performance  according  to  the  letter, 
^nd  not  the  spirit  of  the  covenant, 

is 
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to  deliver  to  the  plaintiff  an  obligation  (in  which  he  was  bound  to  th« 
defendant)  before  such  a  day ;  if  the  defendant  sue  the  plaintiff  on  the 
obligation  and  recover,  and  afterward  before  the  day  deliver  the  obliga- 
tion, it  will  not  be  a  performance.  But  if  A.  be  bound  to  B.  that  his 
son  (then  being  infra  annos  nubiles)  should  before  such  a  day  marry  C's 
daughter,  and  he  does  marry  her  accordingly,  and  after  at  the  age  of 
consent  disagrees  to  the  marriage,  yet  the  covenant  is  performed.  {leaFs 
Case,  T.  1582.  Cro.  Eliz.  7.)  But  if  there  be  any  doubt  on  the  sense 
of  the  words,  such  construction  shall  be  made  as  is  most  strong  against 
the  covenantor.  Therefore  if  A.  covenant  with  B.  that  if  B.  marry  his 
daughter  he  will  pay  him  £0,0  per  annum  without  saying  for  how  long, 
yet  it  shall  be  for  the  life  of  B.  and  not  for  one  year  only. — Hooker  v. 
Swain,  E.  15  Car.  II.  1  Lev.  102. 

A  covenant  for  quiet  enjoyment  shall  not  be  construed  to  extend  to  a 
wrongful  ejectment  by  a  stranger,  unless  so  expressed. — Tisdale  v.  Essex, 
Hob.  S4.  Ca; 

If 


is  not  a  legal  performance.  Iggvl- 
den  v.  May,  7  East,  241.  Vide 
etiam  Teat's  Case,  Cro.  Eliz.  7-  Ro- 
binson V.  Aunts,  1  Sid.  48. 

But  if  a  covenant  be  once  well 
performed,  though  by  a  subsequent 
act  it  becomes  of  no  effect,  yet  it  is 
a  sufficient  performance.  Leigh  v. 
Jianmer,  1  Leon,  52.  If  however 
there  be  any  doubt  as  to  the  con- 
struction of  a  covenant,  it  is  a  rule 
that  it  is  to  be  taken  in  that  sense 
which  is  most  strong  against  the 
covenantor,  and  beneficial  to  the 
other  party.  Hoolces  v.  Swain,  1  Lev. 
102.  1  Sid.  151.  Vide  eUam  Flint 
V.  Brandon,  1  Bos.  &  Pull.  N.  R.  78. 
Covenants  therefore  being  intended 
for  the  benefit  of  the  covenantees, 
the  covenantor  shall  not  be  allowed 
to  defeat  the  efi'ect  of  his  covenant 
by  any  act  whatever.  Griifith  v. 
Goodhand,    T.  Raym.  46'4'.  T.  Jo. 

191. 

No  covenant  shall  be  construed  to 
ft  greater  extent  than  the  words  im- 
port either  in  point  of  time,  Arling- 
ton V.  Mei/rick,  2  Saund.  411.3  Kebl. 
45.  59,  or  to  take  in  other  persons 
indifferent  from  those  mentioned  in 
the  covenant.  Woodrojfe  v.  Green- 
•wood,  Cro.  Eliz.  517,  or  to  vary  the 
d-uty  to  be  performed,     London  Cittf 


v.  Greyme,  Cro.  Jac.  182.    Stephens 
V.  Carrington,  Dougl.  26.  (27.) 

Therefore  tlie  operation  of  the 
covenant  must  be  confined  to  that 
only  which  is  in  being  at  the  time 
it  is  made,  and  not  to  any  thing  sub- 
sequent, or  of  a  different  nature. 
Davenant  v.  Sarum  Bishop,  2  Lev.  68. 
1  Vent.  223. 

It  is  not  at  all  material  in  what 
part  ef  a  deed  any  covenant  is  in- 
serted, for  in  the  construction  of  it 
the  whole  deed  must  be  considered, 
in  order  to  discover  the  meaning  of 
the  parties.  Per  Buller,i.  in  Northum- 
berland v.  Errington,  5  T.  Rep.  523. 
Agreeably  to  the  rules  laid  down  for 
the  construction  of  covenants,  and  in 
support  of  the  apparent  intent  of 
the  parties,  covenants  in  large  and 
general  terms  have  been  frequently 
narrowed  and  confined.  Cage  v. 
Paxlin,  1  Leon.  1 1'6',  cited  by  Lord 
FMenhorough  in  Iggulden  v.  May, 
sup.  Broitghton  v.  Contcay,  Mo.  58. 
Browning  v.  fVright,  2  Bos.  &  Pull. 
13.  Vide  eliam  Hesse  v.  Stevenson, 
3  Bos.  &  Pull.  565. 

(«)  Vide  Selw.  N.  P.  Ah.  413  (n). 
for  this  case,  more  fully  abridged  froni 
the  record.  Vide  etiam  Perry  v» 
Edwards,  1  Stra.  400. 

The  breach  of  this  covenant  must 
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'li  A.  grant  a  rent-charge  to  B.  for  the  use  of  /.  S.  habendum  to  B, 
liis  heirs  and  assigns  to  the  use  of  J.  S.  and  covenant  with  B.  to  pay  to 
the  use  of  ./.  S.  if  the  rent  be  behind,  B.  may  have  covenant. — Cook  v. 
Her/e,  M.  28  Car.  11.  2  Mod.  138. 

Where  a  man  covenants  not  to  do  an  act  or  thing  which  was  lawful  to 
do,  and  an  act  of  parliament  comes  after  and  compels  him  to  do  it, 
the  statute  repeals  the  covenant. —  Brewstei'  v.  Kitchell,  H.  9  W.  III.  Salk. " 
198.   I  Raym.  317-  S.  C. 

:  So  if  a  man  covenant  to  do  a  thing  which  is  lawful,  and  an  act  comes 
to  hinder  him  from  doing  it,  the  covenant  is  repealed.  But  if  a  man 
covenant  not  to  do  a  thing  which  was  then  unlawful,  and  an  act  come 
and  make  it  lawful,  such  act  does  not  repeal  the  covenant,  (a) 

If  the  principal  thing  to  be  performed,  as  the  conveying  an  estate^  [  162  ] 
S^c.  he  void,  further  covenants  which  are  relative  and  dependant  thereon, 
are  so  likewise;  (Tilnei/  v.  Norm,  E.  12  W.  III.  1  Salk.  309-)  but 
where  the  covenants  are  distinct  and  separate,  it  is  not  material  whether 
an  estate  passed  or  not ;  as  a  covenant  for  the  payment  of  a  sum  of 
money. — Brewster  v.  Kitchell,  supra. 

Breach  of  Covenants.'— For  the  better  understanding  what  shall  be 
said  to  be  a  breach  of  covenant,  and  how  far  it  is  necessary  to  set  it 


be  by  some  act  inconsistent  with  it. 
Witchart-  v.  Vine,  1  Brownl.  81. 
Gertis  V.  Peade,  Cro.  Eliz.  6l5,  and 
where  the  covenant  for  quiet  enjoy- 
ment is  against  tlie  entry  or  eviction 
of  the  covenantor,  his  heirs  or  as- 
signs, a  disturbance  by  hira,  though 
done  under  a  claim  of  right,  is  a 
breach.  Lloyd  v.  Tomkies,  1  T.  R. 
6-71. 

'i'hough  this  covenant  is  usually 
against  any  acts  of  the  lessee,  or 
any  claimant  under  him,  and  those 
who  claim  under  him  are  such  as 
come  in  privity  of  title  as  his  heir, 
executor,  or  assignee  ;  yet  there  are 
others  to  whom  this  covenant  will 
extend,  for  it  will  lie  against  the 
executor  of  the  husband  of  a  teme 
covert  seised  in  fee,  whose  husband, 
when  living,  had  covenanted  for  her 
estate.  Hurd  v.  Fletcher,  Dougl.  43. 

And  the  covenant  to  save  harm- 
less moves  generally  on  the  same 
principle. 


(a)  All  covenants  between  persons 
must  be  to  do  that  which  is  lawful, 
or  they  will  not  be  binding,  and  if 
the  thing  is  impossible  the  covenant 
will  be  held  void.  Marvin  v.  Forde, 
Dy.  112. 

If  a  man  covenant  to  do  a  thing 
before  a  certain  time,  and  it  becomes 
impossible  by  the  act  of  God,  he  is  not 
excused,  inasmuch  as  he  has  bound 
himself  to  do  it.  2  Danv.  84.  pi.  8. 
As  if  a  person  covenants  expressly 
to  repair  a  house,  and  it  is  burnt 
down  by  lightning,  or  any  other 
accident,  yet  he  ought  to  repair  it, 
for  it  was  in  his  power  to  provide 
against  that  event  in  his  contract. 
Paradine  v.  Jane,  Alleyn,  26,  27. 
1  Lill.  Abr.  149.  But  where  houses 
are  blown  down  by  tempest,  the 
law  excuses  the  lessee  in  action 
of  waste,  though  in  a  covenant  to 
repair  and  uphold,  it  will  not.  Col- 
thirst  v.  Btjushin,  Plowd.  2p. 

forth 
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forth  in  an  action  of  covenant,  it  will  be  proper  likewise  to  take  notice 
what  would  be  a  breach  of  a  promise  or  condition,  and  how  far  it  is 
necessary  to  set  it  forth  hi  an  action  of  debt  or  upon  the  case.  («) 

Debt  upon  bond  conditioned  to  pay  on  or  before  the  5th  of  September ^ 
the   defendant  pleaded  payment  on  the  5th  ;  the  plaintiff  replied  that 


(a)  Breach  of  covenant  is  to  be 
considered,  first  with  respect  to  the 
time  of  performance,  and  secondly, 
as  to  the  manner. 

U'iih  rcsptct  to  the  time,  covenants 
are  threefold,  i.Siich  as  are  mutual 
and  independi  nt,  where  either  party 
may  recover  damages  from  the  other 
for  the  injtiry  lie  has  received  from 
a  breach  of  the  covenants  in  his 
favor,  and  where  il  is  useless  for  the 
defendant  to  allcdgc  a  breach  of  the 
covenants  on  the  part  of  the  plain- 
trff,  as  in  Trench  V.  Tnxcin,  Raym, 
124.  Boone  v.  Ei/re,  2  Bla.  1312. 
Ilunlock  V.  Blacklo-Wy  2  Saund.  155. 
Cole  v.  Shalkft,  3  Lev.  41. 

'2.  Such  covenants  as  are  condi- 
tions, and  dependant  in  which  the 
performance  of  one  depends  on  the 
prior  performance  of  the  other,  and 
therefore  till  .the  prior  condition  is 
performed,  the  other  party  is  not 
liable  to  an  action  of  covenant,  but 
on  this  point  the  principal  doubt  is, 
what  constitutes  a  prior  condition  ? 
On  which  question  see  Blackvell  v. 
If  ash,  Stra.  535.  Thorpe  v.  Thorpe  y 
Salk.  171.  But  there  are  excep- 
tions, vide  Peter  v.  Carter,  2  Uol. 
Abr-  438.  .  Et  vide  E,sp.  N.  P,  Dig. 
283,  the  dependance  therefore  or  iiv* 
dependance  of  covenants,  is  always 
to  be  collected  from  the  evidmt 
sense  and  meaning  of  the  parties, 
and  however  transposed  the  words 
may  be,  their  precedency  must  de- 
pend on  the  order  of  time  in  which 
the  intent  of  the  parties  reciiiiies 
the  pcrlormance.  Per  Man.s/icld,  J. 
in  Kingston  v.  Preston,  cited  Dougl. 
66"4.  (6"8P.) 

3i  Such  covenants  as  are  mutual 
conditions,  and  are  to  be  performed 
at  the  same  time,  for  this,  if  one 
part^  be  ready  and  oft'er  to  perform 
nis  part,  and  the  other  neglect  or 


refuse,  he  who  was  ready  and  offered 
has  fulfilled  his  engagements,  and 
may  maintain  covenant  for  default 
of  the  other,  though  it  be  not  cer- 
tain that  either  is  obliged  to  do  the 
first  act.  Jones  v.  Barkley,  Dougl. 
659.  (684.)  Clarke  v  TysoUy  1  Stra. 
504.  Maine  ^  Case,  5  Co.  20.  or 
Maynie  v.  Scott,  Cro.  Elii!.  450. 

Secondly.  With  respect  to  thcnian- 
ner  in  which  a  breach  of  covenant 
may  be  committed.  U  the  covenant 
be  a  covenant  in  a  deed,  this  action 
will  only  lie  for  a  misfeasance,  an4 
not  for  nonfeasance.  Poinjret  v. 
Ricroft,  1  Saund.  321.  Rich  v.  Rick, 
Cro.  Eliz,  43.  But  in  the  case  of  a 
covenant  in  law,  an  action  lies  on 
it,  though  there  has  been  no  act  to 
cause  a  breach.  Holder  v.  Taylor^ 
Hob.  12. 

So  breach  of  covenant  must  al- 
ways refer  to  that  which  is  the  sub- 
ject matter  of  the  covenantor  under- 
taking. Pe7in  V.  Glover,  Cro.  Eliz. 
421.  Dobson  v.  Crewe,  ibid.  705. 
Mqrgan  y.  Hunt,  2  Vent.  213..  Pitt  v. 
Green,  Q  East,  1S8. 

And  it  must  also  be  committed  on 
that  which  is  granted  by  and  passes 
under  the  deed  containing  the  cove- 
nant. Russell  wGulxc^l,  Cro.  Eiiz. 
657. 

To  support  this  action  the  breach 
must  be  committed  during  the  exist- 
ence of  the  estate  on  which  the 
covenant  is  placed,  for  if  the  estate 
expire  at  the  time  the  covenant  is 
broken,  this  actions  (it  seems)  can- 
not be  maintained.  Landydale  v. 
Cheyney,  Cro.  Eliz.  157.  Brudtnell 
V.  Roberts,  2  Wils.  143. 

But  if  the  estate  has  continued 
after  the  breach  committed,  the 
action  will  lie  even  after  the  estate 
has  expirtd.  Lunning  v.  Loveringf 
Cro.  Eliz.  i)](5. 

he 
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he  did  not,  and  thereupon  issue  joined :  after  verdict  for  the  plaintiff, 
judgment  arrested  because  the  replication  should  have  been,  that  he  did 
}wt  pay  at  the  day,  nor  at  any  time  before  ;  for  otherwise  lie  does  not 
shew  a  breach  to  intitle  himself  to  his  action,  which  is  necessary  in  all 
cases  where  the  plea  is  founded  upon  something  within  the  condition, 
^it  it  is  otherwise  where  the  plea  is  of  a  collateral  matter,  (as  a  re- 
lease, Sfc.)  for  such  plea  admits  a  breach,  and  this  rule  holds  in  all 
cases,  except  in  bonds  for  the  performance  of  an  award ;  {Try on  v. 
Carter,  T.  1734.  2  Str.  994.  Fletcher  y.  Hennington,  E.  1760.  Burr. 
994.)  for  there,  though  a  collateral  matter  be  pleaded  (such  as  tiul  agard 
foit,)  yet  the  replication  must  shew  a  breach,  that  it  may  appear  to  the 
court  to  be  in  such  p^rt  of  the  award  as  is  good  ;  for  qn  award  may  be 
good  in  part  and  bad  in  part.-— Mererf«Y/i  v.  Alleyriy  E.  2  W.  &  M, 
Sall^.  138.  S.  P. 

In  case  for  that  the  defendant  promised  to  deliver,  on  or  before  the 
5th  Jmuary,  twenty  quarters  of  corn  out  of  a  ship  into  a  barge,  to  be 
brought  by  the  plaintiff,  and  breach  assigned  that  the  defendant  did  not 
deliver  on  the  5th  ;  on  non  assumpsit  verdict  for  the  plaintiff,  and  on 
motion  in  arrest  of  judgment  it  was  holden  by  Holt,  C.  J.  that  as  the 
defendant  could  not  make  a  tender  before  the  last  day,  it  shall  not  be 
presumed  that  the  plaintiff  was  there  to  receive  it  sooner,  therefore  the 
declaration  would  have  been  good  on  demurrer,  but  clearly  so  after  ver- 
dict, because  an  actual  delivery  at  any  time  might  have  been  given  in 
evidence  on  the  non  assumpsit.— 'Harmon  y,  Owden,  M.  12  W,  III. 
Salic.  140. 

In  debt  upon  bond  the  defendant  prayed  oyer  of  the  condition,  which 
was  to  perform  covenants  in  an  indenture,  and  thereupon  he  brought  the 
indenture  into  court,  and  pleaded  that  there  were  no  covenants  on  his 
part  to  be  perfonned.  The  *  plaintiff  prayed  oyer,  and  in  fact  there  [*1631 
being  several  covenants  on  the  defendant's  part  to  be  performed,  he  de- 
murred. Saunders  for  the  defendant  objected,  that  the  plaintiff  had 
demurred  trop  kastivement,  for  that  he  ought  to  have  shewed  a  breack 
to  maintain  his  action  ;  but  the  plaintiff  had  judgment,  for  it  appeared 
judicially  to  the  court,  of  the  defendant's  own  shewing,  that  he  had 
pleaded  a  false  plea,  and  tlierefore  there  was  no  occasion  for  the  plaintiff 
to  shew  any  matter  of  fact  to  maintain  his  action.— Fea/  v.  Warner^  M ^ 
21  Car.  II.  1  Saund.  SQ.Q.  2  Keb.  568.  S.  C. 

In  debt  upon  a  bail-bond,  the  declaration  set  forth  that  /I.  and  B, 
and  the  defendant  became  bouncf  jointly  and  severally  for  the  appearance 
of  A.  that  A,  did  not  appear,  apd  that  the  defendant  ha4  not  paid ; 

special 
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special  demurrer,  because  not  averred  that  the  money  was  not  paid  by 
either  of  the  other  two,  and  compared  to  a  covenant  bv  three.  How- 
ever, upon  search  of  precedents,  the  plaintiff  had  judgment. — Busker 
V.  Philips,  H.  8  Geo.  II. 

Debt  on  bond  conditioned  to  perform  an  award,  the  defendant  pleads 
nul  agard.  The  plaintiflF  replies,  and  shews  an  award  to  pay  a  sum  of 
money,  but  no  time  expressed  when,  and  assigned  a  breach  in  non- 
payment licet  seepius  requisitus.  On  demurrer  the  court  held  it  not  ne- 
cessary to  alledge  a  special  request  but  where  the  other  party  may  tra- 
verse it,  which  he  could  not  do  here  without  a  departure^ — Rodham  Vi 
Strother,  M.  29  Car.  II.  K.  B.  3  Keb.  830. 

There  is  a  great  difference  between  assigning  a  breach  in  an  action  of 
}  covenant,  and  in  debt  upon  bond  conditioned  for  the  performance  of 
covenants,  because  in  covenant  all  is  recoverable  in  damages,  and  those 
will  be  what  the  party  can  prove  he  has  actually  sustained,  but  in  the 
other  case  a  breach  is  a  forfeiture  of  the  whole  bond  ;  therefore  in  cove- 
nant it  is  sufficient  to  assign  the  breach  in  the  words  of  the  covenant, 
but  that  would  not  do  in  debt  upon  bond  fojr  the  performance  of  cove- 
nants.— Brigstockv.  Stannion,  M.  1676.   1  Raym.  107. 

And  this  leads  me  to  take  notice  of  another  difference  between  cove.-t 
nant  and  debt,  viz.  that  at  common  law  in  debt  upon  bond,  with  con- 
dition to  perform  covenants,  the  plaintiff  could  assign  only  a  single 
breach,  but  in  covenant  he  might  assign  as  many  breaches  as  he  pleased ; 
but  now  by  the  6  8^9  ^-  III.  c.  11.  the  plaintiff  may  in  debt  on  bond, 
or  on  a  penal  sum  for  performance  of  covenants,  assign  as  many  breaches 
as  he  shall  think  fit,  and  the  jury  shall  assess  not  only  such  damages  and 
[  *  164  ]  costs  as  have  been  heretofore  usually  done  in  such  *  cases,  but  also  da- 
mages for  such  of  the  said  breaches  as  the  plaiutifT  shall  prove  to  bave 
been  broken,  and  like  judgment  shall  be  entered  on  such  verdict  as  has 
been  heretofore  usually  done  on  such  like  occasions ;  and  if  judgment  be 
given  for  the  plaintiff  on  demurrer,  or  by  confession  or  nihil  dicit,  the 
plaintiff  upon  the  roll  may  suggest  as  many  breaches  as  he  shall  think 
fit,  upon  which  shall  be  a  writ  of  enquiry,  Sfc.  and  in  case  the  defend- 
ant after  judgment,  and  before  execution,  shall  pay  into  court  such  da- 
mages and  costs,  a  stay  of  execution  shall  be  entered  on  record  ;  or  if 
by  execution  the  plaintiff  shall  be  paid  and  satisfied  all  such  demands, 
costs,  and  charges,  the  body,  land,  or  goods  of  the  defendant,  shall  be 
thereupon  discharged,  which  shall  likewise  be  entered  upon  record  ;  but 
in  each  case  such  judgment  shall  remain  as  a  further  security  to  answer 
the  plaintiff  such  damages  as  may  be  sustained  for  further  breach  of  any 

covenant 
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covenant  in  the  same  deed,  whereupon  the  plaintiff  may  hare  a  sci,  fa- 
and  so  tofies  quoties.  (a) 

But  notwithstanding  this  act,  the  plaintift'  may  take  damages  only 
occasione  detentionis  debiti,  and  take  out  execution  fgr  the  penalty. —  Drif 
V.  Bond,  T.  16  &  17  Geo.  II.  C.  B. 

In  covenant  not  to  buy  or  sell  without  the  plaintiff's  leave  for  two 
years,  breach  assigned  that  diversis  diebus  ac  vicibus  between  such  a  day 
and  such  a  day  he  had  sold  to  H.  and  several  other  persons  unknown,  goods 
to  the  value  of  ^100,  and  per  Holt,  C.J.  in  debt  on  bond  to  perform 
covenants,  the  replication  must  shew  a  certain  breach,  but  in  covenant  * 
it  is  enough  to  assign  a  general  breach,  and  this  is  certam  enough,  for 
it  is  so  described,  that  if  another  action  be  brought,  the  defendant  may 
plead  a  former  recovery  for  the  same  cause,  and  aver  this  to  be  tlie 
same  selling. — Farron  v.  Chevalier,  T.  11  W.  III.  Salk.  l^g. 

In  covenant  for  rent  the  breach  assigned  was,  that  the  defendant  had 
not  paid,  without  saying  "  or  his  assigns ;"  and  the  court  held  the 
breach  well  assigned,  for  the  court  will  not  presume  an  assignment.-— 
Mayor  of  London  v.  Sir  Fisher  Tench,   M.  1733.  K.  B. 

Pleas — Performance. — And  now  to  consider  what  shall  be  a  sufficient 
performance,  and  how  to  plead  it.  (h) 

Where  a  person  undertakes  by  bond  for  doing  of  an  act,  it  is  not 
sufficient  for  him  to  shew  that  he  has  done  all  in  his  power,  for  the  con- 
dition is  for  his  benefit,  and  if  not  performed  he  is  subject  to  the  pe- 
nalty; however  this  rule  is  subject  to  this  exception,  viz.  Where  the  con- 
dition is  prevented  from  *  being  penformed  by  the  act  of  God,  as  by  the  [  *  165  ] 


(a)  Covenant  was  brought  for  (b)  If  all  the  covenants  in  an  in- 
breach  of  a  condition  in  an  in-  denture  be  in  the  affirmative,  de- 
denture.  Demurrer,  because  the  fendant  may  plead  performance  ge- 
breaches  vifere  ill  assigned;  and  one  nerally ;  but  if  ihey  are  in  the 
was,  "  that  divers  other  persons  negative,  he  must  plead  them  spe- 
than,  SfC.  had  been  employed  by  cially,  and  to  the  rest,  generally, 
defendant  to  make  cordage/'  not  for  a  negative  cannot  be  performed, 
naming  what  persons:  and  it  was  Cropwell  v.  Peach)/,  Cro.  Eliz.  69 1. 
said,  that  the  particular  persons  Laughuell  v.  Palmer,  1  Sid.  87. 
ought  to  have  been  named.  Per  Ellis  v.  Box,  Alley n,  72.  So  if  any 
Elletiborotig/i,  C.  J.  the  facts  al-  of  the  cov(  nants  be  disjunctive,  de- 
ledged  in  these  breaches  lie  more  fendant  must  shew  which  he  has 
properly  in  the  knowledge  of  de-  performed.  Fitzpatrick  v.  Robinson, 
fendant    (who    must    be    presumed  1  Show.  1. 

conusant  of  his  own  dealings)  than  And  performance  must  be  pleaded 
of  the  plaintiff,  and  therefore  there  in  the  terms  of  the  covenant,  other- 
was  no  occasion  to  state  them  more  wise  it  will  be  bad  on  a  general  de- 
particularly.  Gale  y.Reed,  8  liast,  murrer.  Scudajnore  v.  Stratton,  1 
85.  Bos.  &  Pull.  455. 

death 
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death  af  the  party  before  the  day,  or  by  the  act  of  I^w ;  gs  if  I  gave  « 
bond  conditioned  to  do  an  act,  and  a  statuie  aflersviuds  inadt  it  unlawful, 
or  by  the  act  of  the  obligee  himself,  for  it  v>ould  \>ti  u^jw^t  ths^t  he 
should  take  advantage  gf  Hi«  Pwn  wxQ^g.-f^lUsketh  V.  Gret/y  T.  27 
Geo.  II.  (a) 

Covenant  on  a  demise  of  a  messuage  vith  thie  appurtenaiiciis,  in 
which  the  defendants  covenanted  to  repair,  a»d  breacti  assigned  n»  not 
rtjwiring ;-.  the  defendants  pleaded  the  ^ntry  of  the  plamiift  in  qlrium 
pasteriui  of  the  messuage.  The  court  held  it  no  pica,  for  tbe  entry 
ittto  the  back-yard  does  not  suspend  the  coyenaut  to  rppair,  as  he  15 
stiU  in  possession  of  the  messuage;  \mX  (he  rcn);  is  suspended  by  an 
entry  into  any  part.— ^/le/Z/Vg  v,  Stagg  Si  4>*<^f'cm,  M.  26  Car.  II. 
C.B.(b} 

Where  there  is  an  express  negative  and  likewise  an  affirmative  in  the 
covenant,  the  defendant  niust  not  plead  generally,  covenants  performed, 
but  must  set  forth  that  he  has  not  done  what  he  covenanted  not  to  do, 
and  that  be  performed  what  he  covenanted  to  perform ;  and  if  any  of 
the  covenants  be  in  the  disjunctive,  |ie  must  «hew  uhat  part  he  has  pef- 
formed;  (Co.  Litt.  303  b.  Fletcher  V.  Richardsoft,  10  Geo.  II.);,  so  if 
any  of  them  be  to  be  done  of  record,  tlie  performance  must  be  shevva 
specially,  because  the  record  shall  be  tiied  by  itself. —  Laughnell  v. 
Palmer,  M.  14  Car.  II.  1  Sid.  87.  Lei/  v.  Lutterell,  U.  17  Jac.  I. 
Palm.  70. 

But  note ;  That  if  the  negative  covei>ant  be  oiily  in  affirmance  of  the 
affirmative,  performance  generally  is  a  good  plea. 

If  by  a  deed  two  things  are  to  be  performed,  one  on  the  part  of  the 
plaintiff,  the  other  on  the  part  of  the  defendant,  if  there  be  not  nmtual 
remedy,  the  plaintiff  ought  to  aver  performance  on  his  part :  (Pordage 
V.  Cole,  M.  21  Cai'.  II.  1  Saund.  319.)  But  where  the  agreement  was 
in  these  words,  "  It  is  agreed  upon  by  G.  S.  and  B.  C.  that  the  said 
**  B.  C.  shall  give  J.  S.  <£100  for  all  his  lands  in  Dale;  in  witness 
*'  wliereof  we  do  mutually  put  our  bands  and  seals :"    It  was  holdcn 

Ca)  Vi(le  ot'am  Bassctt  \iBassetf,  there  was  no  pica  of  twn  est  J'lu-tvm. 

J  ^lod.  C6'j.  S.  P.  But  pa-  ElknborQiigh,  C.  J.   the  de- 

(!>)  'I'o  covenant  for  not  keeping  fondant,  by  not  pleading  won  est  fac' 

premises  in  repair  was  pleaded :    1st,  turn,   only  admits  us  much  as  is  in 

performance:   2d,  A  Licence.     The  upon    the   record,    if    the    plaintiff 

phiintiff  then  otitred  to  put  in  the  would    avail    himself   of  any   otiiec 

Avc(\,    without    producing    the    sub-  parts  of  the  deed,  he  must  prove  i( 

scribinp;  witness  to  prove  the  words  by  the  attesting  witness  in  tlie  com- 

jnuro  f'jlly  than  they  were  stated  in  nionway.    IViUiaws  w.HUlsj  2  Cmnp^ 

the  declaratiou.     And  this,  because  519.' 

that 
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that  the  action  was  well  brought  without  averring  the  conveyance  of  tTic 
laml,  for  if  it  were  not  conveyed  tlie  defendant  might  have  an  action  of 
covenant  against  the  plaintiff;  but  it  had  been  otherwise,  if  the  specialty  , 
had  been  the  words  of  the  defendant  only,  and  not  the  words  of  both 
parties  by  way  of  agreement,  as  in  the  case  stated. — Lock  v.  Wright, 
T.  9  Geo.  I.  Stra.  069.  Quserc,  h  vide  Kingston  v.  Preston,  Dougl. 
664.  (689.) 

if  the  covenamt  of  the  one  part  be  negative,  and  the  affirmative 
covenant  of  the  other  part  be  in  consideration  of  the  performance 
thereof;  though  the  negative  be  broken,  yet  the  affirmative  ought  to  be 
performed,  for  it  is  not  a  condition  precedent,  as  a  negative  covenant 
canjiot  b6  feaid  to  be  perfiormcd  while  it  is  possible  to  be  broken. — 
Eccleston  v.  C/ipsham,  T.  20  Car.  11.    1  Saund.  155. 

Where  the  covenant  is  for  the  act  of  a  stranger,  there  performance  [  igg  J 
generally  is  not  a  good  plea,  but  he  must  shew  how  performed. — Fitz- 
patrick  v.  RobinsoTi,  E.  ]  W.  &  M.    I  Show.  1. 

Jl.  covenants  that  he  has  full  power  to  lease,  S^c.  in  covenant  it  i» 
sufficient  for  the  plaintiff  to  say  that  he  had  not  full  power,  but  in  such 
cas^e  the  defendant  must  shew  what  estate  he  had  at  the  time  of  making 
the  lease,  that  it  may  appear  he  had  full  power,  and  then  the  plaintiff 
must  shew  a  special  title  in  soiliebody  else,  but  the  covenant  being 
general,  the  general  assignment  is  prima  facie  good  ;  {Bradshawes  Ca, 
10  Jac.  I.  9  Co.  60.) ;  yet  if  A.  covenant  to  permit  B.  to  take  the  ' 
rents  and  profits  of  certain  land,  non  perrnisit  alone  is  too  general ;  for 
in  such  case  the  defendant  could  not  plead  quod  perrnisit. — Francis^  Ca. 
«  Jac.  1.  8  Co.  89. 

Tender. — In  covenant  the  damages,  and  not  the  debt,  being  the 
thing  in  demand,  there  is  no  necessity  of  pleading  tender  and  refusal 
with  an  wicore  prist. -^C^rter  v.  Downish,  M.  1  W.  &  M.  1  Show, 
130.  Ca; 

Levy  by  Distress. — In  covenant  for  non-payment  of  rent,  the  defend- 
ant cannot  plead  levied  by  distress,  for  that  is  a  confession  that  it  was 
not  paid  at  the  day,  but  riens  in  arrear,  or  payment  at  the  day,  will  be 
a  good  plea.  A  liter,  of  riens  in  arrear,  generally. — Hare  v.  Saville, 
M»  I6O9.  2  Browul.  £73.  Slater  v.  Carter,  C.  B.  E.  4  Geo.  I.  Ca^ 
temp.  King,  SO. 

Release — of  ail  demands  is  not  a  release  of  a  covenant  before  it  is 
broken,  and  therefore  cannot  be  pleaded  in  bar ;  {Carthage  v.  Manley, 

(a)  In  this  action,   if  a  sum  be  ledged  less  than  it  is,  without  shew- 

miscast    either    too     little    or    too  ing   the  rest   to  be  satisificd,   it  is  ill. 

much,  it  is  amendable,  uiul  not  like  3  Kcb.  ^^.  Aderton   v.  Dunatar^   2 

the  action  of    debt,  which,   if  aU  Cro.  247. 

II.  37 
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H.  37  Car.  II.  2  Show.  90.);  (a)  but  Accord  and  Satisfaction  is  a 
good  plea  though  the  action  be  founded  on  a  deed,  for  it  is  not  pleaded 
in  discharge  of  the  covenant,  but  only  of  the  damages,  and  the  covenant 
remains. — Alden  v.  Blague,  M.  1606.   Cro.  Jac.  99.  (b) 

Loss  by  Fire. — In  covenant  for  a  year's  rent,  due  Michaelmas  \1 0,6, 
the  defendant  craved  oyer  of  the  lease,  in  which  there  was  a  covenant  on 
the  part  of  the  lessee  to  repair  (except  the  premises  shall  be  demolished 
by  fire)  and  then  pleaded,  that  before  Michaelmas  1725,  the  premises 
were  burnt,  and  that  they  were  not  rebuilt  by  the  plaintiff  during  the 
.  whole  year  for  which  the  rent  was  demanded,  nor  had  he  any  enjoyment 
of  the  premises,  therefore  prayed  judgment  if  he  should  be  charged 
with  the  rent.  The  plaintiff  demurred  and  had  judgment,  for  whatever 
was  the  default  of  the  plaintiff  in  not  repairing,  yet  the  defendant  must 
at  all  events  perform  his  covenant. — Monk  v.  Cooper,  E.  13  Geo.  I. 
Stra.  763.   Raym.  147.  S.  C.  (c) 


(a J  Et  vide  Co.  Litt.  292.  Ecles 
V.  Lambert.,  Alleyn,  38  :  but  a  re- 
lease of  all  covenants  is  a  good  dis- 
charge of  the  covenant  before  it  is 
broken.    Esp.  N.  P.  Dig.  507. 

Where  a  discharge  is  pleaded  in 
nature  of  a  release,  defendant  must 
plead  it  to  be  by  deed.  Rogers  v. 
Payne,  2  Wils.  376.  For  as  the  co- 
venant is  by  deed,  by  deed  only  shall 
it  be  discharged.  Blake's  Ca.  6"  Co. 
U. 

To  covenant  for  rent  arrear,  de- 
fendant cannot  plead  a  release  of 
all  demands  at  a  day  before  the 
rent  was  due.  Ilcnn  v.  Hanson,  1 
Lev.  99. 

(h)  Vide  Blake's  Ca.  sup.  But 
this  is  a  good  plea  only  where  there 
has  been  an  actual  breach,  for  until 
then  damages  arc  not  claimable. 
Sno7v  V.  Franklin,   Lutw.  358. 

fcj  This  case  was  decidf-d  on  the 
authority  of  Paradine  v.  Jane,  Al- 
leyn, 27,  which  holds,  that  where 
the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  from  per- 
forming it  without  any  fault  on  his 
part,  and  he  has  not  any  remedy 
over,  the  law  will  excuse  him  ;  but 
where  the  party,  by  his  own  con- 
tract, imposes  a  duty  on  himself,  he 
is  bound  to  make  it  good,  notwith- 
standing inevitable  accident,  because 
he  might  have  provided  against  it. 
And    this    rule  was    recognized    ia 


Brecknock  Co.  v,  Pritchard,  6  T.  R. 
751,  and  in  Beale  v.  Thompson,  3 
Bos.  k  Pull.  420.  Vide  etiam  Bct^ 
four  v.  Weston,  1  T.  Rep.  310.  This 
doctrine,  however,  having  been  al- 
luded to  arguendo,  \n  Cutter  \.  Powell, 
6  T.  Rep.  323,  Lovd  Keni/on  said,  it 
must  be  taken  with  some  qualifica- 
tion ;  for  where  an  action  had  been 
brought  for  rent  after  the  house  was 
burnt  down,  and  the  tenant  filed 
his  bill  for  an  injunction.  Northing- 
ton,  C.  said,  that  if  the  tenant  would 
give  up  his  lease,  he  should  not  be 
bound  to  pay  the  rent ;  and  the  case 
here  alluded  to  (says  Mi.Selwi/n)  was 
probably  that  o^ Camden  \. Morton,  E. 
17()4,inCanc.(Selw.N.P.Abr.394.) 
See  also  to  this  point,  Broun  v.  Qmi7<(t, 
Arab.  619,  and  Selw.  N.  P.  Abr.  395. 
Pindar  x.Ainsley,  1  T.  Rep.  312,  (n.) 
Bullock  v.  Dominitt,  6  T.  Rep.  650, 
and  Walton  v.  Waterhouse,  2  Saund. 
420.  Vide  ct\a.m  Shubrick  v.  Salmond, 
3  Burr.  1637. 

As  to  covenants,  real,  personal, 
inherent,  executed,  and  executory  ; 
how  created,  where  or  when  binding, 
or  to  whose  advantage  ;  for  relief  on 
non-performance,  and  how  construed 
and  to  be  performed,  see  Bridgm.  Anal. 
Dig.  in  Eq.  tit.Covenant,  s.  1. 

As  to  general  and  uncertain,  im- 
plied, defective,  voluntary,  and  un- 
lawful covenants,  ibid.  s.  IV. 

CHAPTER^ 
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CHAPTER  IV. 


OF    DEBT. 


THE  action  of  Debt  Is  founded  upon  a  contract  either  express  or 
implied,  in  which  the  certainty  of  the  sum  or  duty  appears ;  and  the 
plaintiff  is  to  recover  the  sum  in  numero,  and  not  to  be  repaired  in  da- 
mages, as  he  is  in  those  actions  which  sound  only  in  damages,  such  as 
assumpsit,  S^c.  But  when  the  damages  can  be  reduced  by  the  averment 
to  a  certainty,  debt  will  lie,  as  on  a  covenant  to  pay  so  much  per  load 
for  wood,  <§c.  {Sanders  v.  Mark,  M.  7  W.  111.  3  Lev.  429.)  So  if 
in  an  action,  in  which  the  plaintiff  can  only  recover  damages,  there  be 
judgment  for  him,  he  can  afterwards  bring  debt  for  those  damages. — 
Slade'sCa.   38  Eliz.  4Co.  90.r«; 

Debt  will  lie  for  an  amercement  in  a  court  leet,  but  then  the  declara- 
tion ought  to  set  forth,  that  the  defendant  was  an  inhabitant  as  well  at 
the  time  of  the  amercement  as  of  the  offence,  but  this  will  be  cured  by 
the  verdict,  for  it  must  be  proved  at  the  trial. — Wicker  v.  Norris,  8 
Geo.  II.  Ca.  temp.  Hardw.  \ld.(b) 


(a)  So  debt  lies  in  C.  B.  on  a 
judgment  on  a  sci.  fa.  upon  a  re- 
cognizance in  B.  R.  Taine  v.  Put- 
tenham,  Dy.  306,  in  marg.  Lore- 
lesse's  Ca.  2  Leon.  14.  So  if  the 
recognizance  be  taken  in  Chancery, 
debt  lies.  Cowper  s.Langworth,  Cro. 
Eliz.  608. 

So  in  B.  R.  upon  a  judgment  in 
C.  B.  removed  thither  by  error. 
Adamson  v.Tomlinson,   1  Sid.  236". 

So  in  B.  R.  upon  a  judgment 
there,  after  error  brought  in  the  Ex- 
chequer-chamber. Adamson  v.  Tom- 
Unson,  sup.  Denton  v.  Evans,  Lutw. 
602.  Adams  v.Tomlins,  1  Lev.  153, 
or  Adams  v.  Tomlinson,  T.  Raym. 
100.  So  after  error  depending  in 
parliament,  for  the  transcript  of  the 
record  only  is  removed.  Adamson 
V.  Tomlinson,  sup.  So  on  a  foreign 
judgment;  and  the  plaintiff  need  not 
shew  the  ground  of  the  judgment. 
Walker  v.  Witter,  1  Dougl.  1 .  Sin- 
clair V.  Fraser,  cited  ib.  4.  Craw- 
ford V.  Whittal,  1  Esp.  N.  P.  Ca.  719- 
Duplein  V.  Dc  Roven,  2  Vern.  540. . 


So  upon  a  judgment  recovered  in 
a  London  court  under  the  custom, 
though  the  original  action  could  not 
have  been  brought  in  a  superior 
court.  Mason  v.  Nicholls,  1  Rol. 
Abr.  600. 

And  wherever  indeb.  assumpsit  can 
be  maintained  debt  will  lie.  Ibid.  It 
lies  also  for  a  penalty  given  by  an 
act  of  parliament  or  bye-law,  though 
it  does  not  say  by  what  action  it 
shall  be  recovered.  1  Rol.  Abr.  599, 
pi.  2.  So  for  a  nomine  pccnce.  Barns 
V.  Hughs,  1  Lev.  249. 

CbJ  Vide  etiam  Lincoln  Earl  v. 
Fisher,  Cro.  Eliz.  581.  So  for  a 
pain  or  amercement  in  a  court 
baron,  debt  lies.  Hodsden  v,  Har- 
ridge,  2  Saund.  6"6",  67.  Shaxoe  v. 
Thompson,  Cro.  Eliz.  428.  So  for  a 
fine  upon  an  admittance  to  a  copy- 
hold. Wheeler  V.  Honor,  1  Sid.  58. 
Trotter  \. Blake,  2  Mod.  239.  Shut- 
tleworth  v.  Garnet,  3  Mod.  240.  Anon. 
Hardr.  487. 


Note ; 
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Note ;  In  this  case  the  defendant  may  traverse  the  fact  of  the  pre- 
sentment.— Blatthews  v.  Cary,  M.  1  W.  &  M.  Carth.  74. 

But  where  there  is  an  averment  in  the  declaration  i^hich  is  not  neces- 
sary to  maintain  the  attion,  tlie  plaintiff  is  not  bound  to  prove  it ;  ai 
vhere  in  debt  on  a  policy  of  insurance  the  declaration  set  forth  an  agree- 
ment in  the  policy  that  if  any  dispute  arose,  it  should  be  referred  to 
arbitrators  to  be  chosen  one  by  each  party,  and  averred  that  it  had  not 
been  refened,  and  that  without  default  in  the  plaintiff;  at  the  trial  the 
plaintiff  did  not  prove  he  ever  named  a  referee,  and  therefore  it  was 
objected  that  he  had  not  proved  his  declaration.  But  on  a  case  reserved 
the  court  held  it  to  be  no  part  of  the  contract,  but  a  collateral  agree- 
ment, therefore  not  necessary  to  be  set  out  in  order  to  intille  the  plain- 
tiff to  his  action,  and  therefore  not  necessary  to  be  proved. — Hill  Vi 
Ilollister,  E.  19  Geo.  11.  K.  B.(a) 

If  a  sheriff  levy  money  at  the  suit  of  J.  S.  and  return  the  writ  served^ 
X  S.  may  have  debt  against  the  sheriff  for  the  money  without  any  actual 
contract,  (b)     But  if  he  return  that  he  has  taken  goods  into  his  hands  to 

such 


Ca)  In  cases  of  arbitration,  with- 
out deed,  where  the  arbitrators  award 
one  party  a  certain  sum,  debt  lies 
for  it;  but  if  the  award  be  for  doing 
some  other  thing  which  is  beneficial 
to  him,  he  must  bring  an  action  on 
the  case.  Fei/toe's  Ca.  9  Co.  78.  1 
Rol.  Abr.  242. 

(bj  And  even  so,  though  the  writ 
should  not  be  returned.  1  Rol.  Abr. 
5£)8.  pi.  17.  And  at  the  suit  of  a 
sheriff  debt  lies  tor  fees  given  to  him 
by  statute.  Gritt  v.  Ridgc-xay.,  Mo. 
853.    Jayson  v.  Rash,  1  Salk.  209. 

So  for  an  attorney's  fees,  debt  lies 
against  his  employer,  but  not  again- 1 
another  who  promised  to  pay  the  dc^ 
mand.  Sands  v.Trnilicn,  Cro.  Car. 
107.  193. 

So  on  a  foreign  judgment  debt 
lies,  not  as  a  matter  of  record,  but 
as  a  simple  contract,  which  defend- 
ant may  impeach  if  be  can.  Walker 
V.  Witter,  Dougl.  1.  And  to  prove 
it,  both  the  judge's  hand  and  public 
seal  must  be  proved.  Henry  v.  Adty^ 
3  East,  221.  Sinclair  v.I'raser,  cited, 
JJougl,  4. 

Debt  lies  also  for  a  simple  con- 
tract debt.   Mulme  v.  Sanders^  2  Lev. 


4.  Smith  V.  Vow,  Mo.  2.98.  And 
plaintiff  may  now  recover  less  than 
the  sum  demanded  in  the  wiit.  Vide 
Ayktt  v.Lowe,  2  Bla.  1221.  Walker 
v.  Witter,  sup.  ArQiiillan  v.  Cox, 
1  lien.  Bla.  249.  Emery  v.  Fell,  2 
T.  Rep.  28. 

But  debt  will  not  lie  oh  a  judg- 
ment after  execution  sued  by  Elegit 
or  otherwise,  for  the  plaintiff  has 
chosen  anotiier's  remedy.  1  Rol.  Abr. 
601.  Nor  after  defendant  is  taken  by 
Ca.Sa.  and  discharged  by  plaintiff's 
consent.  Vigors  v.Aldrich,  4  Burr. 
2482.  Nor  does  it  lie  Ujion  a  bill 
of  exchange  against  the  acceptor, 
for  it  is  the  debt  of  the  drawer. 
Hard's  Ca.  Salk.  23.  Anon.  Hardr. 
4S5.  Nor  on  d.  promissory  note. 
Jf'elsh  V.  Craig, .  Stra.  680.  Contra 
Bishop  V.  Young,  2  Bos.  &  Pull. 
78.  Nor  for  the  interest  of  money, 
\\hich  ought  to  be  recovered  by 
assumpsit  in  damages.  Vide  Her' 
ries  V.  Jamieson,  5  T.  Rep.  053, 
where  the  second  count  was  debt 
for  legal  interest  for  nu)ncy  lent; 
but  Lord  Kenyan  and  the  court 
were  of  opinion  that  it  would  not 
lie.  Nor  will  debt  lie  against  an 
executor. 
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such    a  value,  which    remain  pro  defectii  emptol'um,   he  shall  not  be 
charged. — Speake  V.  Richards,   15  Jac.  1.  Hob.  206. 

Note;  Debt  against  the  sheriff  for  money  levied  upon  ^  fi.fa.  is  not  [  16S  } 
within  the  statute  of  limitations  (21  Jac.  I.  which  enacts  that  actions  of 
debt  grounded  upon  any  lending  or  contract  without  specialty,  debt  for 
arrearages  of  rent,  S^c.  shall  be  brought  within  six  years,)  for  though  it 
be  not  a  matter  of  record  till  the  writ  be  returned,  yet  it  is  founded  upon 
a  record,  and  hath  a  strong  relation  to  it.— Cockram  v.  Welby,  M» 
31  Car.  II.  2  Show.  79. 

If  a  statute  prohibit  the  doing  a  thing  under  a  certain  penalty,  and 
pi-escribe  no  method  of  recovery^  the  party  intitled  may  bring  debt.— 
1  Eo/.^6r.  598,  pi.  18,  ig. 

If  a  pawner  (after  tender  and  refusal)  recover  goods  in  an  action  of 
trover,  yet  the  pawnee  may  have  debt  for  his  money,  for  the  duty  re- 
mains.— Co.  Lift.  209. 

So  if  the  pawn  be  stolen  or  perish  without  the  default  of  the  pawnefe. 
South  Sea  Company  v.  Duncombe,  M.  5  Geo.  II.  Stra.  919- 

A.  paid  money  to  B.  as  a  fine  upon  jB.'s  promise  to  make  a  lease  of 
land  ;  before  the  lease  made  B.  was  evicted  ;  the  court  held  debt  would 
not  lie  for  the  money,  for  it  was  not  paid  to  be  received  back  again. — It 
appears  by  what  is  said  befcr^,  that  in  such  casfe  the  party  might  bring 
an  action  of  assumpsit  for  money  had  and  received  to  his  use ;  and  there- 


executor,  upon  a  simple  contract  not  be  pleaded  in  bar  to  this  action, 
made  with  the  testator,  l^eyion's  Ca.  Rogers  v.  Mayhoe,  Carth.  1.  though 
9  Co,  87.  for  he  cannot  wage  his  it  may  in  abatement.  Jbi/  v.  Buxta?i, 
law  as  his  testator  might  have  done.  ibid.  If,  however,  the  defendant 
Morgan  v.  Green,  Cro.  Car.  IS7.  bring  a  writ  of  error,  and  the  plain- 
But  it  will  lie  for  the  arrears  of  an  tiff  bring  another  action  on  the 
account  against  executors  upon  the  judgment  and  recover,  he  cannot  is- 
receipts  of  the  testator.  2  X)anv.  sue  execution  on  the  second  judg- 
^97-  ph  9-  "if'nt  until  the  writ  of  error  be  deter- 
This  was  the  common  law  remedy  mined.  Taswell  v.  Stone,  4  Burr, 
in  cases  where  execution  had  not  2454.  Se/JOJe/Zv.  i?/ac7i,  3T.  Rcp:6'-t3. 
been  sued  out  before  the  expiration  This  proceeding  by  action  on 
of  the  year  and  day  after  judgment,  judgment  recovered,  hoWever,  beiilg 
but  since  the  statute  of  Westm.  2.  considered  vexatious,  it  is  now  dis- 
t.  45.  the  sci.fa.  on  the  judgment  countenanced  by  the  court,  and  in 
has  been  the  practice.  1  Esp.  N.  P.  order  that  (he  plaintiff  may  reap  the 
Dig.  196.  Yet  debt  is  often  brought  full  beneht  of  his  judgment  under 
on  judgments,  and  it  will  lie  for  the  his  writ  of  execution,  it  was,  bystat. 
remainder  of  asum  recovered,  where  43  Geo.  III.  c.  46.  s.  4.  enacted,  that 
part  has  been  levied  on  the  defend-  thtf  plaintiff  in  such  action  shall  not 
ant's  goods.  Glascock  v.  Morgan,  recover  costs,  unless  the  court  in 
1  Lev.  92.  So  it  will  lie  pending  a  which  the  act  is  brought,  or  some 
wri't  of  error.  Gribble  v.  Jibbot,  other  judge  of  that  court,  shall 
Cuwp.  72  ;  for  a  writ  of  error  caii-  otherwise  order. 

U  fore 
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fore  it  is  probable  that  on  the  same  ground  the  courts  would  now  hold 
that,  the  action  of  debt  would  lie. — BrissLS  Ca.  E.  21  Jac.  I.  Palm. 
364. 

If  a  man  enter  into  a  bond  for  the  payment  of  several  sums  of  money 
at  several  days,  debt  will  not  lie  till  the  last  day  be  past :  And  it  is  the 
same  upon  a  contract,  for  where  there  is  but  one  contnict,  there  can  be 
but  one  debt,  and  consequently  but  one  action  of  debt.  But  on  a  cove- 
nant or  promise,  after  the  first  default  covenant  or  case  will  lie,  for  as 
often  as  the  money  is  not  paid,  so  often  there  is  a  breach  of  covenant. — 
Co.  Lin.  476. 

What  is  said  above  is  meant  of  single  bonds  ;  for  where  there  is  a  bond 
in  a  penal  sum,  conditioned  to  pay  money  at  different  days,  the  condition 
is  broken,  and  the  bond  is  become  absolute  upon  failure  of  payment  at 
either  of  the  days,  and  debt  will  lie  before  the  last  day  is  past. — Cotes  v. 
Howel,  M.  18  Geo.  II.  1  Wils.  80.  nom.  Coates  v.  Hezdtt. 

If  this  action  be  brought  for  money,  it  must  be  in  the  debet  and 
detinet ;  if  for  goods  in  the  detinet  only.  So  if  brought  for  foreign  money 
not  made  current :  Or  it  may  be  brought  in  the  debet  and  detinet  for  such 
a  sum  as  is  the  value  of  the  foreign. — Barnhams  Ca.  M.  41  Eliz.  1  Rol. 
Abr.  604.  Ward  v.  Kedwin,  E.  1  Car.  I.  Palm.  409.  Pierson  v.  Pount- 
vy,  M.  6  Jac.  I.  Yelv.  13.5. 

[  1 69  ]  An  executor  must  bring  debt  in  the  detinet  only,  though  this  would  h% 
aided  after  verdict  by  the  l6  Car.  II.  and  the  AAnn.c.  l6,  extends  all 
the  statutes  of  jeofails  to  judgments  to  be  entered  on  confession,  &^'c. 
(Frevin  v.  Pai/nton,  M.  20  Qar.  II.  1  Lev.  250.)  So  if  an  executor, 
bring  debt  against  a  sheriff  upon  an  escape,  it  shall  be  in  the  detinet 
only.  (Crezce  v.  Broughton,  M.  8  Jac.  1.  1  Rol.  Abr.  602.)  So  if  he 
bring  debt  upon  a  judgment  obtained  by  himself:  But  if  he  take  a  bond 
for  a  debt  due  to  his  testator,  debt  upon  it  must  be  in  the  debet  and 
detinet-^  so  if  he  sell  the  goods  of  his  testator,  and  bring  debt  for  the 
money.  But  if  an  executor  were  to  take  a  fresh  bond  with  an  additional 
obligee,  payable  at  the  same  time  as  the  former,  it  seems  in  such  case  as 
if  he  should  bring  debt  upon  it  in  the  detinet  only,  for  by  such  change  of 
the  security  he  does  not  make  himself  liable,  as  he  does  in  the  other  two 
cases.  (I  Rol.Jbr.603.)  So  debt  against  an  executor  shall  be  in  the 
detinet  only,  for  he  is  chargeable  no  further  than  he  has  assets ;  but  after 
judgment  against  an  executor,  one  may  have  debt  in  the  debet  and  detinet, 
•uggesting  a  devastavit,  and  thereby  charge  him  de  bonis  propriis.  (Har^ 
grave's  Ca.  42  Eliz.  5  Co.  31.)  So  in  debt  for  rent  incurred  in  his  own 

time. 
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lime,  and  so  in  debt  against  an  heir  on  the  bond  of  his  father. — WalcoVs 

Ca.  30  Eliz.  5  Co.  36.  (a) 

In  debt  on  a  judgment  against  the  defendants  as  executors  suggesting  a 
devastavit ;  in  the  original  action  the  defendants  had  pleaded  pleue  ad" 
ministravit,  and  the  plaintiff  had  taken  judgment  of  future  assets  quando 
acciderent.  Lord  Mansfield  would  not  allow  the  plaintiff  to  give  any 
evidence  of  effects  come  to  the  hands  of  the  defendant  before  tjje  judg- 
ment ;  for  the  plaintiff  has  admitted  that  the  defendants  fully  administred 
to  that  time :  And  there  being  no  evidence  of  any  assets  come  to  his 
hands  since,  the  plaintiff  was  nonsuited. — Taylor  v.  Holman  et  ai', 
at  Guildhall,  Sittings  after  T.  1764. 

In  debt  upon  bond,  the  defendant  cannot  plead  nil  debet,  but  must  plead 
non  est  factum;  Warren  v.  Conset,  T.  1727.  2  Kaym.  1502.  (b)  and  it 

ha« 


ma 


(a)  An  executor  may  bring  an 
action  before  probate,  but  he  cannot 
declare  without  it.  Wankford  v, 
Wankfurd,  Salk.  302,  and  if  the  pro- 
bate be  lost,  he  must  produce  an  ex- 
emplification from  the  ordinary. 
Shepherd  v.  Sherthose,  1  Stra.  412. 

An  executor's  declaration  must  be 
in  the  definet  only.  Frtviny.  Paiin- 
ton,  supra.  And  so,  whether  the 
action  be  founded  on  contract,  or  be 
in  tort.  Hitchcock  v.  Skinner,  Cro. 
Eliz.  327.  1  Rol.  Abr.  6'02.  pi.  2.  3. 
or  be  brought  for  rent  arrear.  Spark 
V.  Spark,  Cro.  Eliz.  658. 

But  an  executor  mubt  not  declare 
for  a  debt  due  to  his  testator,  and  to 
himself  sui  Juris  together.  Hook'er 
V.  Qtdlter,  2  Stra.  1271.  1  Wils. 
171. 

So  a  declaration  against  an  exe- 
cutor must  be  in  the  detinet  only, 
for  he  is  not  personally  liable.  1  Rol. 
Abr.  603,  but  where  rent  has  accru- 
ed due  in  his  own  time,  the  action 
must  be  both  in  the  debet  and  detinet. 
Hargrove's  Ca.  5  Co.  31.  It  appears, 
however,  by  the  report  of  S.  C.  in 
Cro.  Eliz.  71 1>  that  this  decision 
was  reversed  in  Cam.  Scacc.  Vide 
Salter  v.  Codbold,  3  Lev.  74,  yet 
after  a  judgment  obtained  against 
an  executor,  one  may  have  debt  in 
the  debet  and  detinet,  suggesting  a 
devastavit,  and  hereby  charge  him 


de  bonis  propriis,  for,  being  liable  to 
pay  out  of  his  own  effects,  it  is  pro* 
perly  his  own  debt.  Wheatly  v. 
Lane,  1  Saund.  2l6.   1  Lev.  255. 

(b)  Non  est  factum  is  the  only 
plea  which  denies  the  contract,  and 
puts  the  plaintift'  to  prove  it,  for  any 
thing  that  goes  to  avoid  it  must  be 
specially  pleaded.  Vide  Roles  v.  Rose- 
v^ell,  5  T.  Rep.  538.  Hardj/  v.  Bern, 
cit'd  ibid.  540.  F.thersey  \.  Jackson, 
8  T.  Rep.  255.  As  to  pleas  on  bond 
in  general,  it  is  a  rule  that  no  parol 
averment  varying  the  condition  of  a 
bond,  shall  be  admitted  as  a  plea. 
Hayford  v.  Andrews,  Cro.  Eliz.  6'07. 
Holford  V.  Parker,  Hob.  246.  3Iease 
v.  Mease,  Cowp.  4J. 

But  though  the  obligor  has  en- 
tered into  a  bond  for  payment  of 
money  absolutely,  yet  he  cannot  be 
discharged  by  a  subsequent  instru- 
ment in  writing.  Hodges  v.  Smith, 
Cro.  Eliz.  623. 

Yet  in  such  case  it  seems  that 
such  an  instrument  should  appear  as 
intended  to  operate  as  a  defeasance 
of  tiie  first  obligation,  as  to  say,  that 
on  payment,  SfC.  the  first  obligation 
should  be  void.  Manhood  v.  Crickf 
Cro.  Eliz.  71 6. 

But  where  the  bond  has  not  been 
delivered  to  the  obligee  himself,  but 
to  a  stranger,  defendant  may  plead 
any  parol  matter.  Whyddo7is  Ca. 
2  Cro, 
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lias  been  said,  (per  Pemberton,  C.J.  at  Hertford,  Lent,  1683.)  that  if 
on  such  issue  there  be  a  variance  in  the  date  between  the  count  and  the 
deed,  the  plaiuliff  ought  not  to  be  nonsuited,  because  the  deed  is  brought 
into  court,  and  remains  there ;  and  therelore  the  mdteriai  part  of  the? 
issue  is,  whether  the  deed  brought  into  court  be  his  deed,  and  the  deed  in 
court  is  the  deed  "  iipo}i  which,"  notwithstanding  the  mistake.  However, 
this  opinion  may  well  be  doubted  of,  for  it  is  the  constant  practice  to 
compare  the  declaration  with  the  bond  produced  at  the  trial ;  yet  where  the 
plaintiff  declared  of  a  deed  of  covenant,  dated  30th  March,  anuo  domini 

[  *170  ]  1701,  anrioq.  regni  13  W.  HI.  and  made  a  profert,  *  upon  oyer  the  d^ed 
was  only  dated  30th  March  1701,  wanting  anno  domini  et  iinno  regni,  &)C^ 
and  though  it  was  demurred  to  for  the  variance,  the  court  held  it  none, 
forit  was  impliedly  in  the  deed. — Holman  v.  Borough,  T.  1  Ann.  Salk< 
658. 

Debt  on  bond,  quod  cum  defendens  apud,  London,  ^c.per  scriptum,  cori- 
cessit  se  teneri  to  the  plaintiff  in  £40  solvend.  to  the  plaintiff,  8fc.  the  de- 
fendant craved  oyer,  and  the  bond  was  to  pay  to  his  attorney  or  his  assignees, 
and  was  dated  at  Port  Sairit  David's,  the  defendant  pleaded  these  vari- 
ances in  abatement ;  and  per  cur  J  the  first  is  no  variance,  for  payment 
to  the  plaintiff  or  his  attorney  is  the  sartie  thing,  the  teneri  made  it  a  debt 
to  the  plaintiff,  and  a  solvend.  to  any  body  else  would  be  repugnant :  But 
the  second  variance  is  fatal,  for  the  dating  made  the  bond  local,  but  he 
might  have  declared  quod  cum  the  defendant,  apud  Port  St.  David's,  viz. 
apud  hondon  in  paroch' .—-Roberts  v.  Harnage,  M.  3  Ann.  Salk.  659. 

In  debt  for  rent,  if  it  be  reserved  by  deed,  the  proper  plea  is  non  est 
factum,  if  without  deed  non  dimisit ;  or  if  by  deed  he  may  plead  ful 
debet,  for  an  indenture  does  not  acknowledge  a  debt  like  an  obligation, 

for  the  debt  accrues  by  the  subsequent  enjoyment. — IVilson  v. , 

M.  15  Car.  II.  Hardr.  332. 

The  difference  is,  where  the  specialty  is  but  inducement  to  the  action, 
and  matter  of  fact  the  foundation,  there  nil  debet  will  be  a  good  plea  ; 


Cro.  Eliz.  5 10.    Jnon.   1  Vent.  p.  Rudge  v.  Birch,    1  T.  Rep.  62Q.  n. 

Ward  V.  Forth,  ibid.  210.  Waits  v.  Vide  etiam  Bottomlcy  v.  Brook,  ibid. 

Rosczcell,   1  Salk.  274.   2  Ld.  llaym,  6'21,  where  there  was  a  demurrer,  but 

603.     To  these  rules,  however,  the  it  was  withdrawn   by  advice  of  the 

modern    practice   has  admitted   an  court. 

exception    in    the   case    of   trusts,  And   though  the  defendant  be  cs» 

which   are  now   noticed    by  courts  topped  to  plead  any  matter  contrary 

of    law,  which    allows  a    plea   not  to  the  bond,  yet  he   may  plead  that 

consistent    with    the   bond,  as   that  which  will  admit  the  bond  and  still 

the  obligee  is  not  the  real  owner  of  avoid    it  as    illegality  of  consJdcra- 

the  bond,  but  a  trvistee  for  another,  tion.      Collins  v.  Blantern,   2  Wils. 

Winch  v.  Keclci/,    1  T.  11.  6i9-  n.  314. 

but 
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but  where  the  deed  is  the  foundation,  and  tlie  matter   of  fact  but  ia 
ducement,  there  ml  debet  is  no  plea. — Ilolman  v.  Burrough,  T.  1  Ann. 
si  Raym.  1503.  (a) 

In  debt  for  rent  upon  an  indenture,  if  the  defendant  pJead  nil  debet, 
he  cannot  give  in  evidence  that  tJtie  plaintiff  had  nothing  in  the  tenements, 
because,  if  lie  had  pleaded  it  specially,  the  plaintiff  might  have  replied 
the  indenture  and  estppp^ed  him,  or  the  plaintiff  might  demur,  for  the 
declaration  being  on  the  indenture,  the  estoppel  appears  on  record.  But 
if  the  defendant  plead  nihil  habuit,  S;c.  and  the  plaintifJ"  will  not  rely  on 
the  estoppel,  but  reply  habuit  \  the  juiy  shaljl  find  the  truth. — Kemp  v. 
Goodall,  E.  4  Ann.  Salk.  277. 

fn  debt  against  a  sheriff,  the  plaintiff  declared  on  a  judgment  against 
J.  S.  and  a  Ji-fa.  taken  .out  and  delivered  to  the  defendant,  who  virtute 
thereof  hath  levied  the  money;  the  defendant  pleaded  nil  debet,  audit 
was  holden  a  good  plea,  and  this  difference  taken,  that  where  the  writ 
tas  not  been  returned,  the  plea  is  good,  because  it  is  inatter  of  fact, 
whether  he  has  levied  the  money  or  not ;  otherwise  where  tlieji.fa.  is 
returned.— Co/g  v.  Jcorn,  M.  13  W.  III.  12  Mod.  604. 

By  4^5  Ann.  c.  l6.  s.  12.  Where  debt  is  brought  on  any  single  bill,    [1713 
or  upon  anyjudgment,  if  the  money  due  thereupon  have  been  paid,  such 
payment  may  biS  pleaded  in  bar :  And  so  of  a  bond  conditioned  to  pay 
money,  though  the  money  we^e  ^ot  paid  ;»t  the  day  and  place,  yet  if  it 
were  paid  at  a  subsequent  day,  the  defendant  may  plead  it  in  bar ;  but 


('a^  Where  a  spccisilty  is  not  the  1  Ld.  Raym.  153.  ^wo//,  1  Salk.  STS. 

gist  of  the  action,   bu£  inducement  But  the  modcin  practice  is  to  plead 

only,  as  against  the  sheriff  for  an  cs-  tlie  statute  specially,   and    that  per- 

tape.    {Warren  s.Consctt,   2  Raym.  haps  would   be  deemed  necessary  in 

1500.)  or  for  rent   on  an   indenture,  all  cases,  if  a  question  were  to  arise, 

{IVarncr  v.  Theobald,  Cowp.  58f).)  or  for  though  the  statute  bars  the  remc- 

against   executors  on    a    dcxaataiit.  dy,  the  debt  exists.   Quantock  v.  E/tg- 

{Jones  V.  Pope,  1  Saund.  3.9.)  and  so  land,  5  Burr.  26"2S.  Et  vide  Mr.  Ser- 

where  the   action    is   founded  oi)    a  jviun  IFillianis'  uotQ{2)  to    1  Saund. 

duty   raised  by  operation  of  law,   a  283.     And   on   such    a  plea  the  re- 

gencial    defence   is   allowed    by  the  plications  and  evidence  would  be  the 

plea  of   nil  debit,  which,    like   7ioti  same  as  in  assumpsit.     Peahens  End. 

fi^sumpsif,  pAits  the  whole  case  in  is-  271- 

sue,  calls   on   the  plaintitf  to  prove  If  there   be   any  averment   in   the 

the    wiiole    of  his  declaration,    and  declaration    whicli   does    not   go   ta 

enables   the  defendant  to  prove  any  the  gist  of  the  action,  nor   is  neccs- 

thing  which  cau  shew  that  the  plain-  sary  to  support  it  (as  on  a  collateral 

tiff  has  no  demand.     In  some  cases  matter)  such    averment   need   not  be 

i<t  has  been  held,  that  defendant  may  proved.      Hill  v.  Hollisfer,   ante,  p. 

avail  himself  of  the  statute  of  limi-  l67  c,  and   this  was   resolved   on  a 


tations  on  this  plea,  as  in  Lee  v.  Ro-      case  reserved, 
gerSf  1  Lev.  110.     Draper  v.  Glossop, 


the 
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the  defendant  cannot  plead  a  tender  and  refusal  of  principal  and  in- 
terest at  a  subsequent  day  in  bar,  for  that  is  not  within  the  equity  of  the 
statute ;  for  such  construction  would  be  prejudicial,  as  it  would  empower 
the  obligor  to  compel  the  obligee  at  any  time  without  notice  to  take  in  his 
money. — Underhill  v.  Matthews,  E.  1  Geo.  I.  C.  B.  (a) 

In  debt  upon  a  contract,  the  plaintiff  must  prove  the  same  contract  as 
is  alledged  in  his  declaration ;  as  if  debt  be  brought  on  a  contract  for 
£QOy  proof  of  a  contract  for  20  marks  is  not  sufficient,  though  the 
defendant  pleaded  non  debet  predict.  £20  nee  aliquem  denarioruniy  for 
there  is  a  difference  between  the  contract  proved,  and  the  contract  de- 
clared upon. — Bladwell  v.  Sleggien,  H.  1565.  Dy.  219. 

The  plaintiff  declared  upon  a  deed  whereby  the  defendant  covenanted 
to  pay  the  plaintiff  o£35  for  every  hundred  of  wood  in  such  a  place,  and 

that  he  delivered  so  many, hundred  and  one  half,  which  came  to 

j6182  :  10s.  the  defendant  demurred;  and  the  court  held,  first,  ther^  can 
be  no  apportionment,  and  the  demand  of  the  half  hundred  is  more  than 
can  be  due  by  contract.  Secondly,  a  remittitur  may  be  entered  for  that, 
and  judgment  for  the  rest.  But  where  the  sum  demanded  depends  on 
the  deed  itself,  and  on  nothing  extrinsical,  (as  in  debt  or  covenant  to 
pay  £20)  there  can  be  no  remittitur.  But  here  it  might  be  more  or  less 
by  matter  extrinsic ;  and  therefore  the  variance  is  not  inconsistent  with 
the  deed. — Incledon  v.  CripSj  M.  1  Ann.  2  Salk.  658.  2  Raym. 
S.C.(b) 

General 


(a)  Upon  this  statute  it  has  been  son  v.Hassell,  Dougl.  3l6.  (330), 
dicided,  that  where  the  bond  was  But  in  C.  B.  they  are  liable  to  dou- 
payable  by  instalments,  and  an  ac-  ble  the  sum  sworn  to.  Mitchell  v. 
tion  was  brought  for  the  whole,  the  Gibbons,  1  H.  Bla.  76.  So' in  B.  R. 
defendantmight  bring  the  arrears,  <5c.  bail  in  error  are  not  liable  beyond 
inlo  court.  Bridges  v.Williainson,  the  original  judgment  and  costSj  and 
Stra.  814.  And  in  such  a  case  though  not  to  interest  until  affirmance  in  the 
plaintifi'  may  take  judgment  for  the  Exchequer  Chamber  ;  but  after  af- 
whole,  he  cannot  levy  for  more  than  firmance  of  the  judgment,  they  are 
is  due.  Darby  v.Wilkins/ihid.  957.  liable  to  pay  interest.  Frith  v.  Le- 
Whether  such  arrear  be  for  princi-  roux,  2  T.  Kep.  57. 

pal  or  interest.    Masjcfi  v.  Touchetf,  And  the  delivery,  as  well    as   the 

2  Bla.  705.    Sed  secvs,  where  it  is  sealing  of  a  bond,  must  be  proved, 

stipulated,  that  if  default  be  made  in  but    the    latter   alone    will    not    do. 

any  one  instalment,  the  bond  shall  Chamberlain  v.  Staunton,  Cro.  Eliz. 

be  in  force  for  the  whole,  or  words  122.  1  Leon.  140.    Parker  v.  Gibson^ 

to  that  effect.     Gowlett  v.  Hanforth,  Dy.  l^l- marg. 

2  Bla.  958.       Bonafous  v.  Rybot,  So    by   the    subscribing    witness 

3  Burr.  1370.  Qu.tamen?  in  person,  the  bond  must  be  proved. 

(b)  In  B.  R.  bail  are  only  liable  Abbott  v.  Plumbe,  Dougl.  205.(215). 
to  tlie  sum  sworn  to,  with  costs.  Manners,  qui  tarn  v.  Postan,  4  Esp. 
Martin  v.  Moor,  2  Stra.  922.   Jeck-  N.  P.  240.  Call  v.  Dunning,  4  East. 

63. 
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General  Issue. — If  the  defendant  plead  non  est  factum,  the  plain- 
tiff must  prove  the  execution  of  the  deed,  and  proof  that  one  who 
called  himself  B.  executed,  is  not  sufficient,  if  the  witness  did  not  know 
it  to  be  the  defendant. — Memot  v.  Bates,  H.  4  Geo.  II. 

l^he  defendant  may  on  the  general  issue  give  in  evidence  any  thing 
which  proves  the  deed  to  be  avoided,  though  it  were  delivered  as  his 
deed,  for  the  plea  is  in  the  present  tense,  and  if  it  be  avoided,  it  is  not 
now  his  deed;  (Winchcombe  v.  Pjgot,  T.  12  Jac.  I.  11  Co. 27.)  as  if  it 
have  a  rasure  before  the  action  brought :  but  if  the  alteration  be  by  a 
stranger  without  the  privity  of  the  obligee  in  a  point  not  material,  it  will 
not  avoid  it.  {Whelpdale's  Case,  2  Jac.  I.  5  Co.  119.)  And  note,  though 
if  some  of  the  covenants  of  an  *  indenture  or  conditions  of  a  bond  be  [*t72  ] 
against  law,  they  are  void  ab  initio,  and  the  others  stand  good,  (for  if 
part  of  the  condition  be  bad  by  the  common  law,  and  part  good,  the  deed 
M'ill  be  good  for  that  part  of  the  condition  which  is  good,  aliter  where 
part  is  made  bad  by  statute.)  {Francis\.  Wingate,  E.}1  Geo.  II.)  (a) 
Yet  if  a  deed  contain  divers  distinct  and  absolute  covenants,  or  a  bond 
divers  distinct  and  absolute  conditions,  if  any  of  them  be  altered  by 
additions,  interlineations,  or  rasure,  this  misfeasance  ex  post  facto  avoids 
the  whole  deed.  So  if  the  seal  be  broken  off,  but  the  jury  may  find  it 
was  broken  by  chance. 

Three  were  bound  jointly  and  severally  in  an  obligation,  and  on  an 
action  brought  agahist  one  of  them,  he  pleaded  that  the  seal  of  one  of 
the  others  was  torn  off,  and  the  obligation  cancelled,  and  therefore  void 
against  all.  (Seaton  v.  Henson,  E.  30  Car.  II.  2  Lev.  220.  2  Show. 
28.  S.  C.)  Upon  demurrer,  it  was  adjudged  that  the  obligation  by  the 
tearing  off  the  seal  of  one  of  the  obligors  became  void  against  all ;  not- 
withstanding the  obligors  were  bound  severally  as  well  as  jointly.  (JVinch- 

5o.  Park  v.  Mears,    2  Bos.  &  Pull.  Delaiui/,  7  T.  Rep.  '266.  (n).    Lord 

217;  unless  he  be  interested,  iuwhich  Kenyon   inclined   to  think,   that  the 

case  he  cannot  be  examined,  or  his  signature  of  the  oblijror,  as  well  as 

hand-writina;  proved,     Hwire  v.  Bell,  the   witnesses,    should    be  proved  in 

5  T.  Rep.  371  ;  but  proot  of  the  ob-  such  a  case. 

ligor's  sii^nature  will   be  admitted  in  fa)  Where  there  is  a  covenant  to 

such    a    case,      iiodfrey    v,  N orris,  save  haimlcss  against  a  certain   per- 

Stra.  31.  son,  there  the  covenantor  is   bound 

Where   the  subscribing  witness  is  to  the  covenantee  against   the  entry 

dead  (as  in  Henley  v.  Philips,  2  Atk.  of    that    person,  whether  by  wrong 

48.)  or  become  infamous, (as  in  Cogh-  or  rightful  title  ;  but  if  it  be  to  save 

Ian    V.   WilUamson,    Dougl.  89  (93)*  harmless  against  all  persons,  this  ex- 

or  is  absent  abroad,  (as  in  Pri?ice  v.  tends   not  to   tortious  acts  and   en- 

Blacklninie,  2  East,  250.)  or  cannot  tries,     for    the    (WUry   and    eviction 

be  found,   (as  mCunliJ'e    v.  Sejton,  must  be   by  laului   title.     Foster  v. 

2  East.  183.)   Proof  of  his  sis;nature  Mupes,  Cro.  Eliz.  213. 
was    admitted,    though   in  irallis  v. 

combe 
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cojnhe  v.  Pigoi,  T.  12  Jac.  T.  11  Co.  27-  But  if  the  obligation  had 
been  only  several,  and  the  seal  of  one  were  broken  off,  it  seems  the  obli- 
gation would  continue  good  against  the  others. — Lciw  of  Evid.  111.  (a) 

The  defendant  niay  give  in  evidence,  that  they  made  him  sign  it  when 
he  was  so  drunk,  that  he  did  not  know  what  he  did,  (or  thijt  he  was^  a 
lunatic  at  the  time.  {Cole  y.  Robius,  H.  2  Ann.  per  Holt,  Salk.  MSS.) 
Yates  V.  Boon,  Middlesex,  M.  12  Geo.  U.  Sir.  1 104.)  or  that  it  was  de- 
livered as  an  escrow  on  a  condition  not  performed.  (2  RoL  Abr.  683.) 
But  if  the  deed  be  only  voidable,  the  defendant  shall  not  avoid  it,  or 
take  any  advantage  of  it  on  the  plea  of  7ion  est  factum ;  as  that  thp 
obligor  was  an  infant,  or  that  it  was  obtained  l^y  dijress.  {Whelpdale^s 
Case,  2  Jac.  I.  5  Co.  UQ.)  So  the  defendant  cannot  give  payment  in 
evidence  on  this  plea ;  but  may  give  in  evidence  that  she  was  a  feme 
coverte  at  the  time  of  entering  into  such  bond,  for  that  proves  it  not  to 
be  her  deed.— ^//o«.  H.  13  W.  III.   12  Mod.  6O9.  (b) 

Duress. — ^If  the  defendant  plead  duress,  the  deed  is  admitted,  and  the 
issue  lies  upon  the  defendant;  and  if  the  defeiidant  prove  the  deed  was 
given  under  an  arrest  without  any  cause  of  action,  it  is  sufficient :  or  jf 
the  arrest  were  without  good  authority,  though  for  a  just  debt ;  or  if 
the  arrest  were  by  warrant  from  a  justice  of  peace  on  a  charge  of  felony, 
when  no  felony  was  committed,  or  though  a  felony  were  compiitted,  y^t 
}{  the  arrest  be  unlawfull}  made  use  of,  it  may  be  construed  a  duress. — 
fVhelpdqle's  Case,  sup.  Anon.  M.  21  Car.  I.  Aleyn,  92.  Wooden  y. 
Qollins,  M.  9  Geo.  JI. 

In  I  Rol.  Abr.  687.  pi.  6-  It  is  said  that  a  man  shall  avoid  his  deed 
by  duress  of  his  goods,  as  well  as  of  his  person,  but  in  Sumner  v.  Feri/- 
man,  H.  1708.  (11  Mod.  201.)  it  was  hojden  that  a  bond  could  not 
be  avoided  by  duress  of  goods. — Astlei^  v.  Reynolds,  M.  5  Geo.  H. 
Stra.  9l7.rc; 


(a)  Declaration  in  debt  on  bond  est  factum  ;  a  special  pica  is  only 
against  tv:o,  and  upon  oyer  it  ap-  necessary  where  the  deed  is  void- 
peared  to  be  a  bond  by  three.  Pica  able.  Lambert  v.  Atkins,  2  Campb. 
non  est  factum  of  the  two,  or  either  272.  It  is  otherwise  when  the  bond 
of  them;  and  held,  that  such  a  is  void  by  statute.  Vide  x\.  {a)  \'J^  a. 
variance  was  not  ground  of  nonsuit,  (c)  Duress  must  be  pleaded,  and 
but  pleadable  in  abatement,  or  in  cannot  be  given  in  evidence  under 
arrest  of  judgment.  Smith  assignee  the  general  issue,  for  a  bond  is  not 
of'  Sheriff  of  Surrey  v.  Tanner,  i2  void  for  duress,  but  voidable  only, 
'I'aunt.  255.  and  to  this  plea  plaintiff  may  reply 

(b)  Upon  the  general  issue  of  now  that  defendant  was  at  large  at  the 
est  factufn  defendant  may  prove  she  time  of  the  execution,  and  that  he 
was  feme  coverte  at  the  execution  sealed  the  bond  voluntarily.  Clayt, 
pf  the  bond  ;  w  hat  shews  the  deed  to  Ass.  77' 


be  void  is  good  evidence  under  non 


If 
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If  A.  menace  i?ie,  except  I  make  unto  him  a  bond  of  £'[Q,  and  J 
tell  him  1  will  not  do  it,  but  I  will  make  t^nto  him  a  bond  of  £^0,  thp 
court  will  not  expound  this  bond  to  be  voluntary  upon  this  maxim, 
noH  vid^tur  con^ensum  retinuisse^  si  quis  ex  prasctipto  minantis  aUqu'ul 
immutavit. — Bac.  Reg:.  22. 

It  is  a  rule  of  law,  that  no  one  can  avoid  a  bond  by  averring  a  de- 
livery thereof  upon  condition,  unless  he  shew  a  writing  of  the  condition; 
for  as  he  is  charged  by  a  sufticient  writing,  so  he  must  be  discharged  by 
sufficient  writing,  or  by  some  other  thing  of  as  high  authority  as  th,e 
obligation. — Bro.  Faits.  \0.   Dr.  8^  Stud.  cap.  l<i.  (a) 

For  the  same  reason,  the  defendant  cannot  aver  the  condition  to  be 
different  from  i^hat  is  expressed  in  writjjig;  but  any  averment  con- 
sistent jjvith  the  condition,  which  shew;?  the  condition  against  law', 
will  be  admitted ;  {Buckler  y.  Millard,  M.  1  W.  &,  M.  2  Vent.  107, 

Kettlei/s  Case,  Godb.  29.  Pratt  v. ,  M.  39  &  40  Eliz.  Mo.  477.) 

therefore,  where  the  conirtderation  on  which  the  bond  is  given  is  illegal, 
the  defendant  may  take  advantage  of  it  by  pleading,  as  simony,  usury, 
■compounding  of  felony,  Sfc.  and  this,  notwithstanding  there  be  a  dif- 
ferent and  legal  consideration  recited  in  the  bond. — Jones's  Case,  H.  31 
Eliz.  1  Leon.  203.  Andreics  v.  Eaton,  T.  3  Geo.  II.  Fitzg.  73.  Emp- 
soji  v.  Bathurst,  H.  17  Jac.  I.  Hutt.  52.  Foden  v.  Haines,  6  VV.  &  M. 
Comb.  245.  Garth.  300.  Mitchell  v.  Reynolds,  H.  171 1.  1  P.  W.  189- 

Insolvent  Act. — ^To  debt  ijpon  bond  the  defendant  pleaded  the  in- 
solvent debtors'  act,  the  plaintiff  replied  there  was  no  notice  given  him 
pursuant  to  the  act,  and  issue  being  joined  thereon,  the  summoner  bein^ 
dead,  the  duplicate  of  the  proceedings  of  the  justices  was  holden  to  be 
sufficient  evidence,  because  the  notice  was  not  a  matter  on  which  to 
found  their  jurisdiction;  if  it  had  been  so,  this  pvidence  would  not  have 
been  sufficient.  But  in  this  case,  they  are  judges  of  the  sufficiency  of 
proof  of  notice,  it  being  part  of  their  jurisdiction,  and  consequently 
their  duplicate  of  its  being  a  goo(|  notice  will  be  good  evidence,  the  sum- 
moner being  dead. — Savage  v.  Field,  M.  9  Geo.  II. 

In  an  action  by  the  assignee  of  an  insolvent  debtor,  the  certificate 
made  at  the  sessions  is  prima  facie  evidence  of  a  due  discharge,  and  of 
all  the  proceedings  under  the  insolvent  act:  {Laborde  v.  Pegus,  Sittings 
at  Westminster,  after  M.  1772.)  and  if  there  be  any  fraud  or  irregularity 


(a)  Where  a  bond  or  other  writ-  not  plead  no>i  est  factmn,  but  must 
ifig  is  avoided  by  act  of  parliament,  plead  the  special  matter.  IVhefp^ 
the   party  who  would  avoid  it  can-      dale's  Case,    5  Co.  11 9. 

in 
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in  tlie  proceedings  it  is  incumbent  on  the  defendant  to  prove  it. —  Gifllom 
et  ui\  V.  Stirrup,  B.  R.  T.  9  Geo.  II.  S.  P.  (a) 

[  174  ]  Solvit  ad  diem. — If  the  defendant  to  debt  on  bond  conditioned  to  pay 
on  a  day  certain,  plead  solvit  ad  diem,  the  issue  lies  upon  him,  and  if  he 
prove  payment  before  the  day  it  is  sufficient,  for  he  could  not  plead  it. 
If  he  were  to  plead  it,  and  issue  were  joined  thereon,  it  would  be  im- 
material ;  therefore  to  such  plea  the  plaintiff  should  reply,  quod  von 
solvit  secundum  formam  et  effectum  conditiorns.  {Winch  v.  Pardon,  M. 
1  Geo.  I.)  On  the  issue  of  solvit  ad  diem  the  defendant  may  give  in 
evidence  non-payment  of  interest  for  twenty  years,  but  in  such  case  if 
the  plaintiff  be  executor  of  the  obligee,  he  will  be  admitted  to  prove  ao 
entry  on  the  back  of  the  bond  by  the  testator  of  interest  being  paid. 
But  such  entry  ought  to  appear  to  be  made  before  the  presumption  had 
taken  place. — Searle  v.  Lord  Harrington,  H.  2  Geo.  II.  2  Ld.  Raym. 
1370.  Stra.  827.  C*; 
To  a  bond  of  thirty  years  standing,  the  defendant  pleaded  solvit  ad 

diem, 


(a)  Insolvent  acts  are  always  con- 
^tIued  favorably  for  the  prisoner, 
the  number  of  days  mentioned  in 
his  notice  shall  therefore  be  reckoned 
inclusively  for  his  benefit.  Morley 
V.  Vavghan,  4  Burr.  2525.  Vide 
otiam  Paget  v.  Wheate,  cited  in 
Workman  v.  J, take,  Cowp.  23,  where 
it  was  held,  that  a  prisoner  shall  be 
discharged  from  debitum  in  prctsenti 
sohenchm  in  futuro. 

But  if  a  man  be  discharged  under 
such  an  act,  he  should  bring  him- 
self clearly  within  it,  for  it  may  be 
that  he  was  irregularly  discharged, 
or  that  he  was  not  dischargeable  by 
law.  Haughton  v.  Shellcross,  3  Lev. 
190. 

(b)  Vide  etiam  Try  on  v.  Carter, 
2  Stra.  994.  Fletcher  v.  Henning- 
ton,  2  Burr.  944.  1  Bla.  210.  Debt 
on  bond,  plea  noti  est  factum  tcstato' 
lis.  Evidence-hond,  dated  January, 
1779i  conditioned  for  payment  of 
^1000  to  plaintifl's  testator,  within 
three  months  after  the  death  of  one 
M.C.  who  died  in  December,  17^7, 
defendant's  testator  was  then  dead  : 
plaintiff's  testator  lived  three  years 
after  :  no  demand  of  payment  till 
this  action.  And  Per  Ellenborovgh, 
C.  J.  after  a  lapse  of  twenty  years  a 
bond  will  be  presumed  satisfied  :  but 
there  must  be  either  a  lapse  wf  twenty 


years,  or  a  less  time,  coupled  with 
snme  circumstance  to  strengthen  the 
presumption  ;  if  the  parties  had  ac- 
counted together  after  the  money 
became  payable,  it  might  have  been 
inferred  that  it  was  included  in  the 
settlement,  but  as  there  is  no  evi- 
dence of  this,  and  twenty  years 
have  not  elapsed  since  the  bond  was 
forfeited,  it  cannot  be  considered  as 
discharged.  CoIsjcU  \.  Budd,  1  Camp. 
27. 

So  in  Willawme  v.  Gorges,  lb.  217- 
Proof  of  embarrassed  circumstance* 
and  inability  to  pay  is  not  enough 
to  rebut  the  presumption  of  satis- 
faction of  a  judgment  arising  from 
a  lapse  of  time. 

In  debt  on  bond  dated  in  1785  : 
payment  at  and  after  the  day  was 
pleaded  :  Evidence,  indorsements  on 
the  bond,  acknowledging  payment 
of  interest  down  to  1793,  in  the 
hand-writing  of  defendant,and  signed 
by  intestate  ;  this  was  acknowledged 
to  be  evidence  of  the  bond  being  un- 
satisfied at  the  date  of  the  last  indorse- 
ment. Then  there  was  certain  evi- 
dence of  payment  in  1794,  and 
plaintiff,  to  meet  this,  proposed  to 
read  other  indorsements  down  to  the 
year  1795,  :icknowledging  the  re- 
ceipts of  interest,  and  part  of  the 
principal,   but  these  latter  indorse- 
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diem,  and  relied  upon  the  presumption;  the  plaintiff  proved  payment  of 
interest  two  years  after  the  time  mentioned  in  the  condition,  but  gave 
no  evidence  of  any  subsequent  receipt  or  demand  ;  and  liai/morid,  C.  J. 
was  of  opinion  that  this  plea  was  to  be  taken  as  strictly  in  this  case  as 
in  any  other;  snd  therefore  the  plaintiff  having  falsilied  the  plea,  it 
was  not  enough  to  say  the  other  twenty  eight  years  were  enough  to  let 
in  the  presumption,  because  to  take  advantage  of  that  the  defendant 
should  have  pleaded  upon  the  art  for  the  amendment  of  the  law,  that 
lie  paid  the  money  after  the  day,  in  which  case  it  would  have  been 
with  him  upon  this  evidence. — Moreland  v.  Benet,  M.  12  Geo.  J.  Slra. 
652. (a) 

The  case  of  Goddardv.  Cox,  infra,  {b)  is  worthy  of  notice,  as  shewing 
who  has  the  pow£r  of  applying  payments. 
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ments  were  not  in  the  defendant's 
hand,  nor  did  it  appear  when  they 
were  written,  or  even  that  they  existed 
during  the  intestate's  life-time.  Lord 
Ellenboruugh,  C.  J.  held,  that  it  was 
necessai^  to  prove  that  these  in- 
dorsements were  on  the  bond,  at  or 
recently  sfter  ^he  times  when  they 
bear  date,  bifnre  the  plaintiff  could 
be  entitled  to  read  them,  notwith- 
standing it  might  seem  to  be  against 
the  interest  of  the  obligee  to  admit 
part  payment,  yet  he  may  thereby 
in  many  cases  set  up  the  bond  for 
the  residue  of  the  sum  secured.  Rose 
V.  Bryant,  2  Camp.  S21.  And  a  dis- 
tinction has  been  taken  between 
cases  in  wliich  the  indorsements 
have  been  made  prior,  and  those 
posterior  to  tiie  presumption  taking 
place.  Searle  v.  Barri/igton,  2  Stra. 
826".  2  Id.  Uaym.  1.'370.  Turner  v. 
Crisp,  cited  2  Stra.  826.  fi(jr«  v. 
Ba/ik  of  EttgUmd,  2  Ves.  43. 

(a)  Twenty  years  without  any  de- 
mand is  a  ground  to  presume  pay- 
ment, but  is  not  a  legal  bar.  It  is 
to  be  left  to  the  jury.  Some  evidence 
should  be  given  in  aid  of  the  pre- 
sumption within  that  time,  as  that 
the  parties  had  settled  an  account 
in  the  intermediate  time.  Per  Bui- 
ler,  J.  this  doctrine  of  presumption 
was  first  taken  up  by  Lord  Bale. 
He  was  followed  by  Lord  Holt,  (vide 
Jnon.  6  Mod.  220  who  said,  that 
after  twenty  years  he  should  intend 
it  paid.     It   was    adopted    by   Lord 


Raymond  y  in  the  case  of  Const  a- 
ble  v.  Somerset,  1  T.  Rep.  271. 
But,  he  said,  that  if  a  demand  was 
proved  in  the  mean  time,  he  would 
not  sutler  a  plaintiff'  to  be  strip- 
ped of  a  just  debt  by  such  a 
presumption.  Lord  Mansfield  has 
held  the  same,  and  that  there  is  a 
distinction  between  length  of  time 
as  a  bar,  and  where  it  is  oi>ly  evi- 
dence of  it :  the  former  is  positive, 
the  latter  only  presumptive.  He  be- 
lieved in  the  case  of  a  bond,  no 
time  had  been  expressly  laid  down 
by  the  court.  It  might  be  eigh- 
teen or  nineteen  years.  Scd  per 
B tiller,  J.  within  the  twenty  years, 
it  must  be  le.'t  to  the  jury  upon 
some  evidence  besides  the  presump- 
tion, in  such  cases,  the  slightest 
evidence  only  is  sufficient.  Vide 
Oszvald  v.  J^-gk,  I  T.  Rep.  270. 
Eld  ridge  v.  Knott,  Cow  p.  214..  Fisher 
ct  al'  V.  Prosser,  ibid.  217. 

These  two  cases  seem  to  have  been 
decided  on  this  principle,  that  where  - 
a  statute  has  fixed  a  limitation,  co-*"  ^  — ^  "'y 
venants  will  not  direct  a  jury  to 
presume  a  bar  wifliin  the  time  limit- 
ed by  statute.  Aliter  if  there  be  no 
statute. 

■  (b)  The  leading  maxim  in  this 
case,  is  Quicq)iid  sohititr,  solvitur  se- 
cundum woduin  solventis.  But  the 
payee  must,  at  the  time  of  payment, 
apply  it  himself,  or  the  right  of  ap- 
plication will  devolve  on  the  payee. 
Vide  Perris  v.  Roberts,  1  Vern.  34. 

s.o. 
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S.  O.  was  indebted  lo  tiie  plaintiff  for  coals ;  he  died  and  made  hi? 
wife  executrix :  she  continued  to  deal  with  the  plaintiff,  then  married  the 
defendant,  who  likewise  iiad  coals  from  the  plaintiff,  and  made  several 
payments,  generally  upon  account,  which,  if  applied  to  thp  debt  frpra 
the  executrix,  and  her  debt  whilst  ^  widow,  cleijred  both,  jjnd  the  pie- 
sent  action  was  against  the  defendant  only  fqr  what  \yas  delivered  in  his 
time.  The  question  was,  who  had  a  right  of  applying  these  payments, 
there  being  no  direction  from  the  defendant,  >vho  it  was  agreed  had  the 
first  right ;  and  Lord  Chief  Justice  Lee  held,  that  thereby  it  devolved  to 
the  plaintiff,  and  therefore  he  might  apply  the  money  to  discharge  his 
wife's  debt,  the  defendant  being  by  marriage  a  debtor  for  that ;  but  as  to 
f  ^75  ]  the  demand  against  hev  as  executrix,  *the  validity  of  which  depended  on 
the  question  of  assets,  &;c.  he  \yas  of  opinion  the  plaintiff  could  not  apply 
any  of  the  money  to  the  discharge  of  that  demand. — Goddard  \.  Cox, 
T.  16  Geo.  II.  '2  Stra.  1 194.  (a) 

Riens  per  Discenf. — In  debt  against  an  heir,  who  pleads  riens  hi/ 
discent,  the  obligation  is  admitted,  but  the  plaintiff  must  prove  assets, 
and  it  suffices  if  he  prove  assets  in  Cornwall,  though  they  be  alleged 
jin  London,  for  assets  or  not,  is  tbe  substance  qf  the  issue  ;  or  the  plain- 
tiff may  prove  that  the  land  was  devised  to  the  defendant  and  his  heirs, 
charged  with  a  rent,  S^p.  for  where  the  devise  does  not  vary  the  limita- 
tion, the  heir  takes  by  discent.  And  these  and  many  other  cases  were 
\ery  lately  considered,  in  a  case  where  the  testator  seised  in  fee  devised 
to  the  defendant,  his  heir,  all  his  estate  real  and  personal,  upon  con- 
dition that  he  paid  his  debts  and  legacies;  and  a  question  was  made 
whether  he  took  by  purchase  or  discent,  the  heir  having  pleaded  riens 
per  discent  to  debt  upon  a  bond  of  his  ancestor;  and  the  whole  court 
held  that  the  tenure  and  quality  of  the  estate  not  being  altered,  he  took 
by  discent,  and  that  charging  an  estate  makes  no  alteration  as  to  the 
heir's  taking  in  respect  of  the  land. — J^oudaWs  Case,  31  Jar.  I.  6  Co. 
47.     Emerson  v.  Inchhin,  T.  13  W.  III.  1  Raym.  728.    Clerk  v.  Smith, 


(a)  But  there  seems  to  be  a  dif-  Though  this  seems  to  be  the  grnc- 

fcrence  between  the  decisions  at  law  ral  doctrine,  yet  in  Eloss  v.  Ctiitiiig, 

and    in   equity  on  this  point,  for  a  cited  2  Slra.  119^,  it  was  held,  that 

court   of  equity   holds,  that  where  it  applies  only   to   demands  of  the 

a  debtor  makes  a  payment  generally,  same  nature.     If  however  there   be 

without  appointing  how  it  is  to  be  any  relation  between  the  fund  from. 

applied,  it  shall    be   applied  in  dis-  which  the   payment  is  to  arise,  and 

charge  of  that  debt  which  is   most  the  security,   the   fund   shall  direct 

burthcnsome   on    the  debtor,  as  in  the  appropriation.     Brett  v.  Marsh, 

payment  of  a  debt  carrying  interest  1  Vcrn.  46'8. 
in  preference  to  one  that  does  not. 
IIryxi:ard  v.  Lomax,  1  Vern.  21.  Sed 
vide  Vcrris  v.  Roberts,  ibid.  31. 
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IT.  1 1  VV.  Iir.  Salk.  241.      Et  vide  J/lam  v.  ITeler,  T.  C>1  Geo.  Tf. 
K.  B.  Stra.  1C70.  1  Bh.22. 

So  if  die  heir  take  by  a  voluntary  settlement  made  by  his  father,  which 
if,  void  as  to  creditors,  by  13  Eliz.  c.  3. — GoocJis  Ca.  33  Eliz.  5  Co.  60. 

In  debt  on  bond  against  tlie  heir,  on  the  issue  of  rieris  per  discent,  the 
heir  maygiVe  in  evidence  an  extent  against  him  upon  a  debt  owing  by 
his  father  lipon  boiid  to  the  king;  but  it  will  be  necessary  to  produce  th^ 
bond  itself,  or  a  sworn  copy  of  it. — Sherwood  wAdderley,  T.  1G99- 
Raym.  734. 

Note ;  Where  you  bring  a  sci.  fa.  against  the  heir  upon  a  judgment 
oil  bond  had  against  his  ancestor,  you  can  only  extend  a  moiety  of  the 
lind  descended  by  elegit,  for  he  is  only  chargeable  as  ter-tenant.  But 
where  you  bring  an  action  against  the  heir  upoti  the  bond  of  his  ancestor, 
the  plaintiff  is  entitled  to  take  the  whole  land  descended  in  execution. — 
BotVT/er  \.  Rivetf,  H.  Car;  I.  ^y.Jo.  88.  3Bulst.  317.  Poph.  153. 
Palm.  41^.  S.  C. 

By  3  8f  4  J¥.  S^  M.  c.  14.  If  the  heir  alien  before  action  brought,  yet 
he  shall  be  liable  to  the  value  of  the  land,  and  if  he  plead  rieris  per 
discent,  the  plaintiff  may  reply,  that  he  had  lands  from  his  ancestor  be- 
fofe  the  original  writ  brought,  or  bill  filed ;  and  if  upon  issue  joined 
thereupon  it  be  found  for  the  plaintiff,  the  jury  shall  enquire  the  value 
of  the  lands  so  descended,  and  thereupon  judgment  shall  be  given,  and 
execution  awarded  as  aforesaid,  (/.  e.  to  the  value  only)  but  if  judgment 
be  given  by  confession*  of  the  action  without  confessing  assets  descended,  [  *176  ] 
or  upon  demurrer,  or  nil  dicit,  it  shall  be  for  the  debt  and  damages 
without  any  writ,  to  enquire  of  the  lands  descended. 

The  plaintiff  may  join  issue  on  the  plea  riens  per  discent,  without  re- 
plying as  he  is  empowered  by  this  statute,  and  in  such  case  the  jury  are 
not  to  set  out  the  value  of  the  land  descended,  but  it  is  sufficient  for 
them  to  find  that  lands  came  by  discent  sufficient  to  answer  the  debt  and 
damages. — 1  Barnes,  329. 

The  defendant  pleaded  reitis  per  discent  al  temps  del  original,  the 
plaintiff  replied,  that  the  defendant  had  sufficient  lands  before  the  time 
of  the  original  purchase,  and  on  issue  thereon  a  verdict  was  given  for  the 
plaintiff,  but  no  enquiry  of  the  value  of  the  lands,  aud  the  court  awarded  . 
a  repleader;  issue  ought  not  to  have  been  joined  on  the  sufficiency  of 
the  land  descended.— Je/T^rj/s  V.  Barrozv,  E,  12  Awn. 

The  heir  cannot  have  two  defences,  one  at  common  law,  and  one  on' 
the  statute:  therefore  if  io  riens  per  discent  al  tetnps  del  writ,  the  plain- 
tiff reply  that  before  the  time  lands  descended,  the  heir  cannot  rejoin 

that 
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that  be  sold  them  and  paid  bond  debts  to  the  amount ;  he  ought  to  dis- 
close the  whole  in  his  bar  at  once. —'Winder  v.  Barnes,  E.  13  Geo.  II. 

Debt  on  bond  against  the  defendant  as  brother  and  heir  to  J.  S.  upon 
issue  riens  per  disceut  a  special  verdict  that  the  obligor  was  seised  in  fee, 
had  issue  and  died  seised,  and  the  issue  died  without  issue,  whereupon 
the  lands  descended  to  the  defendant  as  heir  to  the  son  of  his  brother, 
and  the  court  held  the  issue  was  found  against  the  plainifT;  for  the  de- 
fendant hath  nothing  as  immediate  heir  to  his  bjother,  and  if  he  would 
charge  him  as  collateral  heir  he  ought  to  have  made  a  special  declara- 
tion.—Jew/:^'  Ca.  H.  1628.  Cro.  Car.  15 1. 

But  if  A.  settle  an  estate  upon  himself  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  remainder  to  his  own  right  heirs,  and  enter  into  a 
bond,  and  die  leaving  a  son  who  dies  wid)ont  issue,  whereupon  the 
uncle  enters,  he  may  be  charged  as  brother  and  heir  of  A.  for  he  must 
make  himself  heir  to  him  who  was  last  actually  seised. — And  note,  a 
reversion  expectant  upon  an  estate  tail  is  not  assets  to  charge  the  heir 
upon  the  general  issue  riens  perdiscent;  but  a  reversion  expectant  upon 
an  estate  for  life  must  be  pleaded  specially. — Kelloze  v.  Rowdertf  T. 
2  Jac.  II.  Carth.  126.  3  Mod.  253.  3  Lev.  S86.  1  Show.  244. 

Nil  debet. — But  in  debt  for  rent  upon  the  plea  of  nil  debet,  he  cannot; 
£  *177  ]  give  in  evidence  disbursements  for  necessary  repairs,  where  the  *  plaintiff 
is  bound  to  repair,  for  he  might  have  had  covenant  against  him ;  but  he 
may  give  in  evidence,  entry  and  eviction  by  the  plaintiff,  ('a^  But  if 
the  lessor  enter  by  virtue  of  a  power  reserved,  or  as  a  mere  trespasser, 
yet  if  the  lessee  be  not  evicted,  it  will  be  no  suspension  of  the  rent.— 
Per  Holt,  C.  J.  in  Bushell  v.  Lechmere,  M.  10  W.  III.  1  Raym.  370. 

On  nil  debet  the  plaintiff  proved  a  note  by  which  the  defendant  agreed 
to  bold  for  a  year  at  £\5,  the  plaintiff  was  grantee  of  a  reversion,  and 
the  life  at  that  time  dead,  but  he  had  never  been  in  possession :  the  de- 
fendant was  permitted  to  give  in  evidence  a  prior  grant  of  the  reversion 
notwithstanding  the  note :  but  Holt,  C.  J.  said,  if  the  plaintiff  had  ever 
been  in  possession,  though  but  as  tenant  at  w  ill,  the  defendant  could  not 
give  in  evidence  7iil  habuit  in  tenementis,  without  having  been  evicted. 
{Chettlev.  Pound,  E.  1701.  1  Raym.  746.)     So  he  may  plead  wow  <fe- 


(a)  Mr.Selwi/n   (Abr.  N.  P.  540)  Sid.  157,  ^vhere  it  was  admitted  that 

says,  ho  cannot  find   any  solemn  de-  the  same  point  was  questioned  for- 

cision,  that  an  eviction  may  be  given  merly. 

in  evidence  on  nil  debet,  though  there  Vide  Hunt  v.  Cope,  Cowp.  242, 

are  many  dicta  to  that  effect,  as  Gilb,  where  it  was  held,  tliat  pulling  down 

JEr.282.  Anon.  I  Mod. 35.  Broxaies  a  summer-house  is  no  eviction,  but 


Case,  ibid.   118.    Broicne's  Case,    I      a  mere  trespass 
Vent.  258.  and  Drake  v.  Recxe,  1 


misit, 
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misit,  and  give  the  special  matter  in  evidence,  but  if  the  lease  were  by 
indenture  he  could  not  plead  this  plea,  for  an  indenture  concludes  both 
parties.— Co.  Lit.  47.  (b)  Martaine  v.  Hardy,  Dy.  122.  (b) 

In  debt  for  rent  the  defendant  pleaded  infancy  at  the  time  of  the  lease 
made,  and  upon  demurrer  the  court  held  the  lease  voidable  only  at  the 
election  of  the  infant,  by  waiving  the  land  before  the  rent  day  comes, 
but  the  defendant  not  having  so  done,  and  being  of  age  before  the  rent 
day  came,  the  plaintiff  had  judgment. — Ketseys  Ca.  E.  l6l6.  Cro. 
Jac.  320. 

A  lease  by  parol  for  a  year  and  an  half,  to  commence  after  the  ex- 
piration of  a  lease  which  wants  a  year  of  expiring,  is  a  good  lease  within 
the  statute  of  frauds,  fo  r  it  does  not  exceed  three  years  from  the  making. 
Ryfey  v.  Ilickes,  M.  2  Geo.  II.  per  Raym.  C.  J.  1  Stra.  651.  fa) 

If  the  defendant  insist  that  the  lease  declared  on  is  not  the  plaintiff's, 
the  plaintiff  may  shew  it  was  made  by  ^.  who  had  authority  from  him 
to  execute  it  in  his  name,  and  the  authority  need  not  be  produced. — Per 
Holt,  at  Maidstone,  1  Ann.)  But  the  lease  must  be  made  and  executed 
in  the  name  of  the  principal. — Froiitiny.  Small,  T.  12  Geo.  I.  Stra. 
705. (b) 

By  the  32  Heu.  VIII.  c.  37.  Tlie  executors  and  administrators  of 
tenants  in  fee,  fee  tail,  or  for  life  of  rent  services,  rent  charges,  rents 
seek  and  fee  farms,  may  bring  debt  for  the  arrearages  against  the  tenant 
who  ought  to  have  paid  the  same. — For  the  construction  of  this  statute, 
vide  ante,  lib.  2.  cap.  4.  p.  5(3  a. — The  action  is  local,  and  must  be 
brought  where  the  land  lies. 

Note  ;  Detinet  for  rent  against  an  executor  must  be  brought  where  the 
lease  was  made,  because  it  is  for  arrears  in  the  testator's  time;  but  when 
it  is  in  the  debet  and  detinet  for  rent  accrued*  in  the  executor's  time,  it  f  *  178  ] 
must  be  where  the  land  lies,  but  if  issue  be  joined  it  cannot  be  altered, 
because  it  is  agreed  to  by  the  defendant. — Bolton  v.  Cannon,  T.  27 
Car.  II.  1  Vent.  271. 

Debt  for  rent  against  the  lessee  may  be  either  where  the  land  lies,  or 
the  deed  was  made,  but  an  assignee  is  chargeable  only  on  the  privity  of 
estate. — Patterson  v.  Scott,  T.  13  Geo.  I.  Stra,  776. 

(a)  But   by  Botting  v.  Martin,  1  8  T.  Rep.  3.     Et  vide  Doe,  ex  dem. 

Camp.  319,   llie  assignment  of  such  lUgge  v.  Btll,  5  T.  Rep.  471. 

a  lease  must  be  by  deed  or  note  ia  fhj  If  a  lease  be  made  to  two,  one 

vriting.  of  wliom  seals  it  and -the  other  does 

A  parol  lease  for  longer  than  three  not,  but  accepts  the  estate  and  oc-               ' 
years  is  good,  as  creating  a  tenancy  cupies  the  laud,  he  is  equally  bound 
from  year   to   year,    and    a    tenant  to   perform  the    covenants  for  pay- 
holds  in  all  respects,  excepting   the  ment   of  the  rent,   reparations,  and 
duration  of  the  term,   asunder  the  the  like.    1  S/iep.  Jbr.  45S. 
terms  of  the  lease.  Clai/ton  v.  Blakey, 

Debt 
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Debt  agaihsf  an  executor  on  a  judgment  suggesting  a  devastavit,  may 
be  either  in  Middlesex  where  the  juduraent  is  entered,  or  in  the  county 
where  the  devastavit  is  laid  to  be.  But  if  the  defendant  admit  the  judg- 
ment and  traverse  the  wasting,  that  issufe  must  be  tried  in  the  proper 
county. — Kihgv.  Barrel,  M.  3 Geo.  II.  C.  B.(a) 

To  debt  upon  bond,  the  defendant  being  an  executor,  pleaded  a 
judgment  had  against  him  oti  a  simple  Contract  debt  ultra,  &;c.  and 
upon  demurrer  th6  plea  was  Golden  good,  for  otherwise  an  obligee  might 
ruin  an  executor  by  keeping  the  bond  in  his  pocket :  he  ought  to  give 
notice  of  it.  (Davis  v.  Monkhouse,  T.  3  Geo.  II.  Fitzg.  76^.  Brooking 
V.  Jennings,  E.  26  Car.II.  1  Mod.  75.  S.P.)  Nay,  it  has  been  holden,  thait 
an  executor  is  not  bound  to  take  fiotice  of  a  judgment  obtained  against 
his  testator.— Harmanv.TIarman,T.  12Jac.  II.  3  Mod.  Il5.(b) 

The  jury  must  ariswer  to  all  they  are  charged  with,  therefore  where  in 
debt  upon  a  charter-party,  whereby  the  defendant  wafS  to  pay  fifty  guineas 
j)er  month,  the  plaintiff  declared  for  £500,  the  defendant  pleading  that 
he  haid  paid  for  all  the  time  the  ship  wa^  in  hi^  service,  issue  was  joined 
thereon  ;  the  jtiry  gave  a  verdict,  that  £357  remained  unpaid,  but  said 
nothing  as  to  the  rest  of  tfie  £500,  and  therefore  on  a  writ  of  error 
K.  B.  reversed  the  judgment:  (^Hooper  v.  Shepherd,  E.  Il  GeO.  II. 
Stra.  1089.)  and  note ;  that  in  such  casfe,  if  no  judgment  be  given,  2t 
•vtn.  de  novo  shall  issue.  {R.\, Hayes,  E.  1728.  Raym.  1521.)  The 
jury,  beside  finding  the  debt,  ought  to  give  damages  for  the  detention, 
\vhich  is  usually  Is',  though  under  particdlar  circumstanced  it  may  be 
more ;  as  suppose  the  principal  and  interest  due  on  a  bond  exceed  the 
penalty,  the  jury  ought  to  give  the  residue  in  damages  as  well  as  in  debt 
upon  a  single  bill.— Per  Wild,  J.   E.  29  Car.  II.  (c) 

Set  off  and  Extinguishment. — This  is  a  proper  place  to  take  notice  of 
the  statutes  for  setting  oiF  mutual  debts,  and  also  to  consider  what  is  anr 
extinguishment  of  a  debt. 

By  2  Geo.  II.  c.  22.  Where  there  are  mutual  debts  between  plaintiff 
and  defendant,  or  if  either  party  sue  or  be  sued  as  executor  or  admini- 
strator, where  there  are  mutual  debts  between  the  testator  or  intestate,  and 

(aj  And   note,    that  an  admini-  (c)  And  this  is  now  settled  that  a; 

strator  maybe  declared  against  as  jury  may  so  find.  Lotisdale  y. Church, 

an  assignee  in  debt  for  rent  for  the  2  T.  Rep.  388  ;  though  contrary  to 

time  he  was  in  possession.    Buck  v.  White  \.  Seali/,  Dougl.  49,  where  it 

Barnard,  1  Show.  348.  is  decided   that    no   more   than   the 

(b)  A  judgment  not  docketted  is  penalty  can  be  recovered  iu  debt  on 

only  in  the  nature  of  a  simple  con-  bond, 
tract    debt.     Ilickey  v.   Hayter,  Q 
T.U.  384. 

the 
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thfe  otlier  party,  one  deijt  niay  be  set  against  the  otlier^  and  such  matter 
may  be  given  in  evidence  *on  the  general  is3ue,  or  pleaded  in  bar,  as  the  [  179  J 
nature  of  the  case  shall  require ;  so  as  at  the  time  of  his  pleading  the 
general  issue,  \\here  any  such  dtbt  is  intended  to  be  insisted  upon  in 
evidence,  notice  be  given  of  the  particular  sum  or  debt  so  intended  to  be 
insisted  on,  and  upon  what  account  it  became  due;  and  by  8  Geo.  IT. 
c.  24,  mutual  debts  may  be  set  against  each  other,  notwithstanding  such 
debts  are  of  a  different  nature,  unless  in  cases  where  either  of  die  said 
debts  shall  accrue  by  reason  of  a  penalty  contained  in  any  bond  or  spe- 
cialty ;  and  in  all  such  cases  the  debt  intended  to  be  set  off  shall  be 
pleaded  in  bar,  in  which  plea  shall  be  shewn  how  much  is  truly  and  justly 
due  on  either  side,  and  in  case  the  plaintiff  shall  recover,  judgment  shall 
be  entered  for  no  mote  than  shall  appear  to  be  due  after  one  debt  set 
against  the  other,  (a) 

A  notice  was  as  follows,  Take  notice  that  you  are  indebted  to  me  for 
the  use  and  occupation  of  a  house  for  a  long  time  held  and  enjoyed,  and 
no70  lately  elapsed.  The  debt  intended  to  have  been  set  off  was  for  rent 
reserved  on  a  lease  by  indenture,  which  not  being  mentioned  in  the  no- 
tice could  not  be  given  in  evidence ;  for  if  this  had  been  shewn,  the  plain- 
tiff might  probably  have  proved  an  evfction,  or  some  other  matter  to 
avoid  the  demand.  These  notices  should  be  almost  as  certain  as  de- 
clarations.— Folder  ^ .  J  ones,  Sittings  at  Westminster,  H.  8  Geo.  II. 


(fl)  On  tills  statute  it  lias  been  de- 
cided, that  the  debts  which  can  bie 
set  otT  against  each  other  arc  such 
only  as  arc  certain  and  liquidated, 
and  such  as  assumpsit  would  lie  for. 
Hoxvlct  v.  Strickland,  Cowp.  56. 
Weigall  v.  Waters,  6  T.  Rep.  488. 
NcdriJ'e  v.  Hogan,  2  Burr.  Wi\. 
I'rccman  v.  Jlyctt,  1  Bla.  3.94. 

But  sums  in  nature  of  liquidated 
damages  for  breach  of  a  contract, 
and  not  merely  in  nature  of  a  pe- 
nalty, may  be  sot  off.  Fletcher  v. 
Dyche,  2  T.  Rep.  32. 

In  case  for  money  had  and  re- 
ceived to  plaintiff's  use,  defendant 
pleaded  von-assunipsit.  Defendant  (a 
ship-broker)  as  plaintiff's  agent,  re- 
covered ^'2000  for  damages  dune  to 
plaintiff's  ship,  and  paid  him  all  but 
.£4.0,  which  he  retained  for  his  la- 
bour and  servitude  therein,  the  jury 
thought  this  allowance  reasonable  ; 


but  Norton  objected  that  defendant 
ought  to  have  pleaded  it,  or  given 
notice  of  set  off.  Dunning  contrOy 
the  ];oint  was  re^vcrsed.  On  motion: 
in  B.  R.  and  cause  shewn,  Lord 
MansHeld  had  no  doubt  that  defend- 
ant miirht  give  this  in  evidence.  This 
(said  he)  is  an  action  for  money  had 
and  received  to  plaintiff's  use;  plain- 
tiff can  recover  no  more  than  he  is 
in  conscience  and  equity  entitled  to, 
v{hich  can  be  no  more  than  what 
remains  after  deducting  all  just  al- 
lowances, which  defendant  had  a 
right  to  retain  out  of  the  very  sura 
demanded.  This  is  not  in  the  na- 
ture of  a  cross  dtmand  or  miitual 
debt — it  is  a  charge,  which  made  the 
sum  of  mohey  received  for  plaintiff's 
use  so  much  the  less.  The  othef 
judges  concurred.  Judgment  for  de- 
fendant as  on  a  nonsuit.  Dah  v. 
Sollet,  4  Burr.  3134. 

A  debt 
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A  debt  due  to  a  man  in  right  of  his  wife  cannot  be  set  off  in  an 
action  against  him  in  his  own  bond. — Paynter  v.  Walker,  C.  B.  E, 
4  Geo.  I  [I.  fa; 

Where  the  plea  is  of  an  equal  sum,  there  the  action  is  barred,  but  if  it 
be  for  a  less  sum  than  for  what  the  action  is  brought,  the  defendant  must 
pray  to  have  it  set  off. — Cook  v.  Dixon,  B.  R.  17 35.  (b) 

The  day  after  the  last  act  passed,  Lord  Hardwicke,  C.  J.  delivered  the 
opinion  of  the  court  of  K.  B.  that  a  debt  by  simple  contract  might  by 
the  former  act  have  been  set  off  against  a  specialty  debt. — Brown  v. 
.   liolyoak,  8  Geo.  II. 

If  there  be  mutual  debts  subsisting  between  the  testator  tmd  J.  S.  the 
executor  will  be  indemnified  in  setting  off  J.  S.'s  debt  against  his  testa- 
tor's without  bringing  an  action  against  him. — Ibid. 

In  debt  upon  bond,  the  defendant  pleaded  a  greater  debt  in  bar,  upon 
which  the  plaintiff  prayed  to  have  the  condition  of  his  bond  inroHed, 
w  hich  was  to  appear  at  Westminster,  and  demurred ;  and  it  was  holden 
that  this  bond  was  not  witliin  the  8  Geo.  II.  for  that  statute  relates  only 
to  bonds  conditioned  to  pay  money,  and  not  to  bail-bonds ;  and  it  w  as 
I  *I80  J  not  within  the  *  statute  2  Geo.  II.  because  the  plaintiff  did  not  bring  the 
action  in  his  own  right,  but  as  trustee  for  another,  (for  he  was  an  officer 
in  the  palace  court;)  {Hntddnson  v.  Sturges,  T.  14  Geo.  II.  C.  B. 
Willes,  26].)(c)  but  if  it  had  been  given  to  the  sheriff,  and  by  him  as- 
signed to  the  party,  it  might  be  otherwise,  and  then  the  penalty  would 
have  been  considered  as  the  debt,  because  it  would  have  depended  upo« 
2  Geo.  11.— Lofting  v.  Stevens,  M.  1733.  2  Barnes,  388. 

In  debt  on  bond,  the  defendant  craved  oyer  of  the  condition,  which 
was  to  pay  the  plaintiff  cflO  a  year  during  life,  and  then  pleaded,  that 
the  plaintiff  was  indebted  to  him  in  the  sum  of  £500  for  money  lent,  S)C. 
exceeding  the  yearly  sums  that  had  incurred  for  the  annuity,  and  offered 
to  set  off  as  much,  <^c.  and  on  demurrer  the  plea  was  holden  good. — 
Collins  v.  Collins,  T.  32  Geo.  I^.  2  Burr.  820. 

To  assumpsit  for  .£40  lent,  S^c.  the  defendant  pleaded  articles  of 
agreement  with  mutual  covenants  in  a  penalty  of  £200  for  performance, 
and  shewed  a  breach  whereby  the  penalty  became  due,  and  offered  to 
set  off ;  on  demurrer  the  court  held  this  plea  not  w  ithin  the  statutes,  for 


{a)  Vide  tFilson  v.  Jraison,   Esp.      13^.   Vide  ctiam  Blackbourn  \.  Mat^ 
N.  P.  240.  Grove  v.  Dubois,  1  T.  R.      tkias,  2  Stra.  1267 . 
112.  (c)  Vide  ctiam  Keniys  v.  Betson, 

(b)  See  this  case  fully  stated  from      8  Vin.  Abr.  561,   pi.  30,  and  Joi/  v. 
a  MS.  report  in  Selwt/n  N.  V.Abr.     Roberts,  c'lii^d  per  Willes,  C.J.  in  S.C. 

there 
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there  may  not  be  £5  justly  due  to  the  defendant  on  the  balance.-— TVec?- 
rifv.  Hogan,  E.  33  Geo.  II.  2  Burr.  1024. 

A  debt  barred  by  the  statute  of  limitations  cannot  be  set  off.  If  it 
be  pleaded  in  bar  to  the  action,  the  plaintiff  may  reply  the  statute  of 
limitations,  (a)  If  it  be  given  in  evidence  on  a  notice  of  set-off,  it  may 
be  objected  to  at  the  trial. 

j4.  having  been  appointed  by  B.  his  attorney  to  receive  his  rents,  did, 
after  his  death,  receive  rent  arrear  in  iS.'s  life-time ;  B.'s  executrix  brought 
an  action  for  the  money  in  her  own  name ;  the  defendant  gave  notice  to 
set  off  a  debt  due  to  him  from  the  testator,  which  was  not  allowed  at 
the  trial,  because  the  testator  never  had  any  cause  of  action  against  the 
defendant,  for  the  money  was  not  received  till  after  his  death. — Shipman 
V.  Thompson,  E.  1 1  Geo.  II.  C.  B.  Willes,  103.  (b) 

To  an  action  on  a  promissory  note  of  £30,  the  plaintiff  took  a  ver- 
dict for  the  whole  sum,  the  defendant  had  at  the  same  sittings  an  action 
against  the  plaintiff  for  £11,  to  which  there  was  a  notice  to  set  off  the 
note  of  hand ;  and  the  court  held,  that  notwithstanding  the  verdict,  the 
note  of  hand  might  be  set  off,  for  if  at  the  time  of  the  action  brought 
there  are  mutual  demands,  they  by  the  statute  may  be  set  off;  and  justice 
may  be  done  by  entering  a  remittitur  on  the  first  record  as  to  so  much. 
—Baskervil  v.  Brown,  T.  1  Geo.  III.  K.  B.  Sittings.  2  Burr.  1229. 
1  Bla.  293.  (c) 

The  assignee  of  a  bankrupt  brought  an  action  for  work  and  labour, 
the  defendant  gave  notice  of  a  set-off,  and  at  the  trial  produced  a  nego- 
tiable note  given  by  the  bankrupt  antecedent  to  *his  bankruptcy  to  Scott,  [  *1S1  ] 
and  iSco/Z's  hand  was  proved  to  the  indorsement  to  the  defendant,  but 
no  proof  was  given  when  it  was  indorsed,  upon  which  the  plaintiff  called 
two  witnesses,  who  gave  strong  evidence  to  shew  it  was  after  the  bank- 
ruptcy ;    however,  the  defendant  had  a  verdict ;    but  a  new  trial  was 


(a)  Vide   Remington    v.   Stcxens,  not  a  good  set-off,  for  such  a  plea,  if 

Stra.  1271.  S.  P.  allowed,  would  invert  the  course  of 

{h)  Vide  Teggetmeyer  v.  Lumley,  administration,  and  a  man  might  set 

Willes,  264,  (n.)  which  was  decided  off  simple  contract  debts  where  there 

on  the  autlioiity  of  this  case.  are  bond   debts  outstanding  against 

Testator,  being  a  seaman,  gave  a  the  testator.  MS.  Ca. 
Avill  and  power  to  defendant,  and  (c)  In  assumpsit  for  goods' sold, 
__afterwards  gave  a  subsequent  will  defendant  pleaded  a  set-off  of  more 
and  power  to  plaintiff.  Defendant  money  due  to  him  from  plaintiff.  Re- 
received  the  money  due  to  testator,  plication,  that  the  goods  were  agreed 
Plaintiff  brought  assumpsit  for  mo-  to  be  paid  for  in  ready  money.  This 
ney  had  and  received  to  his  use,  and  was  holden  bad  on  demurrer,  for  it 
declared  as  executor.  Defendant  was  no  answer  to  the  pica.  Eland  v. 
pleaded  that  testator  was  indebted  to  Karr,  1  East,  376. 
him  in  a  larger  sum.   Court  held  this 

X  2                                          granted. 
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granted,  becaase  such  indorsee  ought  not  to  be  in  a  better  couditiow 
than  the  drawee,  who  would  only  have  come  in  as  a  creditor  under  the 
commission. — March  Assignee  of  May  \.  Chambers,  T.  18  Geo.  II. 
S  Stra.  1234.  Ex  parte  Lee,  H.  1721,  1  P.  \V.  782.  S.  V.(a) 

To  an  action  of  indebitatus  assumpsit  by  the  assignees  of  a  bankrupt/ 
'  for  goods  sold  by  them  to  the  defendant,  he  pleaded  that  Harvest  be- 
fore his  bankruptcy,  {joiz.  21  April,  1740,)  wa3  indebted  to  the  defend- 
ant by  bond  in  £100,  conditioned  to  pay  £50,  which  exceeded  the  £l5 
mentioned  in  the  declaration ;  and  upon  demurrer  it  was  holden,  that 
the  statute  for  setting  oft*  mutual  debts  docs  not  extend  to  assignees 
of  bankrupts,  (b)  and  that  these  can  never  be  considered  as  mutual- 
debts,  for  where  there  are  mutual  debts,  there  must  be  mutual  remedie?, 
which  is  not  the  case  here. — Ryal  S)-  al\  Assignees  of  Harvest  v.  Larkiuy 
M.  20  Geo.  II.  K.  B.  1  Wils.  155. 

But  by  the  5  Geo.  II.  c.  30.  s.  28.  Where  it  shall  appear  to  the  com- 
missioners that  there  has  been  mutual  credit  given  by  the  bankrupt,  and 
any  other  person,  or  mutual  debts  between  the  bankrupt  and  any  other 
person,  at  any  time  before  such  person  became  bankrupt,  the  com- 
missiotiers  or  the  assignees  of  the  bankrupt's  estate,  shall  state  the  ac- 
count between  them,  and  one  debt  maybe  set  against  another;  and 
what  shall  appear  to  be  due  on  the  balance,  and  no  more,  shall  be 
claimed,  or  paid,  on  either  side.-  (c) 


(a)  In  dn  action  by  the  assignees 
of  a  bankrupt,   on   several    bills   of 
exchange,  defendants,  in  their  plea, 
set  out  two  bills  of  exchange,  drawn 
en  and   accepted   by  the   bankrupt, 
and  by  him  indorsed    to   the  defend- 
ants   before    the    party    became    a 
bankrupt,     and    that   before   he  be- 
canic  bankrupt  be  was   iiidebted   to 
defendants  in  a  larger  sum  of  money 
on  those  bills  of  exehange  than  the 
money  then    due   to   the   assrgnees, 
whicb  the  defendants  offered    to   set 
off.      Whereupon    a    question    was 
made   at  ISisi  Prius,   whether  this 
•was  such  a  debt  as  could  be  set  off, 
and    it   was   argued    for  plaintiff  it 
could  not ;  for,   though   4  &  5  Ann. 
and   other  statutes,  gave   the  com- 
missioners power  to   settle   the    ba- 
lance where  there  are  mutual  deal- 
ings, yet  it  was  said  it  could  not  be 
done  under  8  Geo.  II.  for  that  (as  it 
speaks  of  mutual  debts)  nni^t  mean 
>vherc  there  are  mutual  remedies,  for 
it  was  intended  only  to  avoid  multi- 
plicity of  suits,  where  (as  here)  dc- 
Icndauts  could  not  have  brought  any 


action  against  the  assignees.  But 
per  Ihjdcri  C.J.  this  is  within  the 
intent  of  the  statutes,  and  may  clearly 
be  given  in  evidence  on  the  general 
issue,  with  notice  of  set-olf,  or  by 
pleading  where  the  debt  set  off,  or 
that  which  it  is  set  otl"  against,  ac- 
crues by  specialties.  Sphtd/er  e\  dem.- 
Barncvelt,  Sittings  at  Guildhall,  II. 
1755.  MS.  Ca. 

(hj  But  in  Ridouf'  v.  Brough, 
Cowp.  133,  it  was  held  otherwise; 
that  the  statutes  of  set-off  do  extend 
to  the  assignees  of  a  bankrupt,  for 
the  assignees  are  the  bankrupts. 

(c)  By  virtue  of  this  statute,  a 
debt  may  be  set  off  at  the  trial  in 
an  action  brought  by  assignees  of  ar 
bankrupt,  without  either  pleas  op' 
notice  of  set-off.  Grove  v.  Dubai j; 
1  T.  R.  112. 

In  the  plea  of  set-off,  defendant' 
must  aver  what  is  really  due  to  him, 
and  such  averment  is  traversable. 
Sp)wions  V.  Knox,  3  T.  R.  6'j ;  aU 
though  laid  under  a  ridclicct.  Grim' 
•wood  V.  Barritt,  6  T.  R.  4()0. 
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In  replevin,  the  avowant  justified  under  a  distress  for  nent;  the  plain- 
tiff at  Nisi  Prius  insisted,  that  there  was  more  due  to  hm  than  tlie  rent 
amounted  to,  and  Deiihon,  J.  refused  the  evidence,  and  upon  motion 
for  a  new  trial,  the  court  held  that  2  Geo.  11.  did  not  extend  to  the  ca&e 
of  a  distress,  for  that  is  not  an  actioa,  hut  a  xemedy  without  suit ;  they 
likewise  declared,  that  it  did  not  extend-  to  detinjie^  and  the  like  actions 
of  wrong. — Absolom  v.  Knight,  E.  \Q  Geo.  U.  C.  B. 

In  covenant  upon  an  indenture  for  non-paynient  of  rent,  the  defendant 
pleaded  non  est  Jkctum,  and  gaye  a  notice  of  set-off,  Mr,  J.  Denton, 
at  the  assizes,  was  of  opinion  he  coiUd  not  upon  this  issue  ;  but  upon  a 
motion  for  a  new  trial,  the  court  held  the  evidence  ought  to  ha\;e  been  re- 
ceived, for  the  general  issue  *meiitioned  in  the  act  must  be  understood  [  *  182  1 
to  be  any  general  issue,  and  accordingly  ordered  a  new  U'lal.—Gower  ^ 
Ux*  X.  Hunt,  1  Barnes,  204. 

If  a  man  accept  a  bond  for  a  legacy,  it  is  an  extinguishment  of  the 
legacy  ;  so  if  a  man  accept  an  obligation  for  a  debt  due  by  simple  con- 
tract ;  otherwise  for  a  debt  due  by  specialty ;  byt  if  a  stranger  give  a 
Jjond  for  a  debt  due  by  simple  contract  from  another,  it  will  be  no  ex- 
tinguishment.— Ilig^ius  Ca.  3  Jac.  I.  6  Co.  44.  Hooper's  Ca.  T.  29 
Eliz.  2Leon.  110. 

So  if  a  man,  after  an  act  of  bankruptcy  committed,  give  a  bond  for 
a  simple  contract  debt,  it  will  not  so  far  extinguish  the  simple  contract 
as  to  deprive  ihe  creditor  of  petitioning  for  a  commission. — Ambrose  v, 
Ciendon,  E.  9  Geo,  II.  Stra.  1042.  C^O 

If  an  infant  become  indebted  for  necessaries,  and  give  a  bond  in  a 
penalty  for  the  money,  it  will  not  extinguish  the  simple  contract  debt, 
for  the  bond  is  void,  aliter  if  it  be  a  single  oblig^ition  iri  the  very  sum.—- 
Jylifv.  Jrchdak,  11.  45  Eliz.  Cro.  pliz.  920.  (b) 

The 


CaJ  Where  a  man  by  doed  assigns  however,  whether   such    an   obliga- 

certain   premises   as  a  security  for  a  tion  be  void  or  voidable  only.  Morn- 

simplc  contract    debt,    which   deed  ing  v.  Knopp,    Cro.    Eliz.    700-     In 

was   afterwards  sot   aside   under   a  Gigghnm  v.  Purchase,  Noy.  85.    3 

commission    of   bankrupt^fi  on    the  Co???.  X)?*,  1 63,  (c)  2.  and   m  Ayli{fe 

ground  of  a  prior  act  of  baii-kniptcy,  \.  Arduhde,   sup.  it  was  held  that 

it  was  held  not  so  far  to  extinguish  such  a  bond  is  absolutely  void,  and 

the  original  debt  as   to  prevent  the  therefore  the  simple  contract  is  not 

creditor's  proof  of  it  under  the  com.  extinguishablc.     But  quare,  whether 

mission.    Grai/  v.  I'ouUr,  1  H.  Bla.  the  statute  ^■Anti.  c.  l6'.  s.  13.  has  not 

i4C"2.  altered   the  common  law  in  this  re- 

(bj  As  to  a  single  bill,  vide  Rus-  spcct  ?  On  the  other  hand,  in  Stone  v. 

sell  v.  Lee,  1  Lev.  S6.  Roles  v.  Rules-  IVithypool,'!  Leon.  1 14.  2  Rol.  Abr. 

ivell,  5  T.  R.  538.    Walcot  v.  Gould-  I4(j,  A  (4).  Litt.  s.  25C).  Perk.  s.  12. 

vi^,  8  T.  R.  120'.    It  seems  doubtful,  %  Bla.  Com.  406.   Darby  v.  Boucher, 

Salk. 
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The  plaintiff  gave  a  note  of  hand  for  rent  arrear,  and  took  a  receipt 
for  it  when  paid,  the  defendant  afterwards  distrained  for  the  rent,  the 
plaintiff  brought  trespass  ;  and  it  was  holden,  that  notwithstanding  this 
note,  the  defendant  might  distrain,  for  it  is  no  alteration  of  the  debt  till 
payment.'(/farm  V.  Shipway,  at  Monmouth,  1744,  per  Ahney,  J.  Ewer 
V.  Lady  Clifton,  C.  B.  T.  1735.  S.  P.)  But  if  A.  indorse  a  note  to  B, 
for  a  precedent  debt,  and  B.  give  a  receipt  for  it  as  money  when  paid, 
yet  if  he  neglect  to  apply  to  the  drawer  in  time,  and  by  his  laches  the 
note  is  lost,  it  will  extinguish  the  precedent  debt,  and  in  an  action  he 
would  be  nonsuited. — Smith  v.  Wilson,  E.  1738.  Andr.  190. 

If  a  landlord  accept  a  bond  for  the  rent,  this  does  not  extinguish  it, 
for  the  rent  is  higher,  and  the  accepting  of  a  security  of  an  equal  degree 
is  no  extinguishment  of  a  debt,  as  a  statute-staple  for  a  bond.  (3  Danv. 
Abr.  507,  A.  (1))  But  a  judgment  obtained  upon  a  bond  is  an  extip- 
guishment  of  it. — Higgins'  Ca.  3  Jac.  1.  6  Co.  45. 


Salk.  279,  and  Tapper  v.  Davenant^  8  East,  330,  however,  it  was  held  that 

as  reported  in  3  Keb.  798.  (though  an  infant  can  on  no  account  bind 

differently  slated  flw^c,  p.  155  an.  (c))  himself  in  a  bond  with  a  penalty, 

it  was  held  that  such  objections  are  and  payable  with  interest, 
only  voidable.  In  Fisher  v.  Mowbray, 


PART 
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PART  IIL 

CONTAINING    ONE    BOOK    OF 

ACTIONS  GIVEN  BY  STATUTE. 


INTRODUCTION. 

XXAVTNG  in  the  two  former  parts  of  this  work  treated  of  such 
actions  as  are  founded  either  upon  Torts  or  upon  Contract,  it  is  now 
proper  to  take  notice  of  such  actions  as  are  given  by  the  statute  law ; 
and  they  are  of  two  sorts : 

'  I.  Such  as  are  given  to  the  party  grieved. 

II.  Such  as  are  given  to  the  common  informer. 

It  would  be  endless  to  mention  all  the  acts  of  parliament  that  give 
actions ;  I  will  therefore  only  set  down  such  as  are  in  most  frequent 
use ;  taking  notice  likewise  of  such  general  rules  as  are  applicable  to  all 
actions  upou  statutes. 


CHAPTER  I.  [184] 

OF  ACTIONS  UPON  THE  STATUTE  OF  HUE  AND  CRY. 

XJY  the  statute  of  IVinton,   13  Ed,  I.  c.  2,  the  hundred  within  which 
any  robbery  is  committed  shall  be  answerable  for  the  same. 

No  robbery  will  make  the  hundred  liable,  but  that  which  is  done  openly 
and  with  force  and  violence ;  therefore  if  a  carrier's  son  or  servant  con- 
spire to  rob  him,  the  hundred  is  not  answerable. — Mathew  v.  Godal- 
ming  Hundredy  M.  1654.  Sty.  427, 

By  the  same  statute,  if  the  robbery  be  done  within  the  division  of 
two  hundreds,  both  shall  be  answerable. — Deane's  Ca.  M.  10  Car.  I. 
Hut.  V15. 

If  robbers  assault  a  persoil  in  one  hundred,  and  he  flies  into  another, 
where  he  is  pursued  and  robbed,  the  last  hundred  is  liable. — Cowper  v. 
Basingstoke  Hundred,  H.  1702.  2  Salk.  615.  • 

So 
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So  if  a  person  be  carried  out  of  the  highway  in  tlie  hundred  of  A. 
and  robbed  in  a  coppice  iq  the  highway  in  the  hundred  of  B.  it  will  be 
sufficient  to  charge  the  hundred  of  JB. —  Coicper  y.  Basingstoke  IIun>- 
dred,  II.  1702.  2  Raym.  826. 

Eut  if  one  be  taken  in  the  hundred  of  A.  and  carried  into  the  hun- 
drcjd  of  B.  into  a  mansion-house  and  robbed ;  or  taken  in  the  day-time 
in  A.  and  carried  to  B.  and  there  robbed  in  the  night,  it  is  not  wilhin 
tJie  statute ;  for  though  there  be  no  occasion  to  aver  in  the  declaration 
that  it  was  done  in  the  highway,  any  more  than  that  it  was  done  in  the 
day,  yet  it  must  be  giyen  in  evidence  on  the  trial,  else  the  plaintifif  will 
l>e  nonsuited.— yowwg-  v.  Tolscqmb  •$•  Mudburj/  Inhabitants,  M.  1 W.  HI. 
Carth.  71. 

Proving  that  the  robbery  was  committed  in  a  private  way,  will  be 
sufficient  to  charge  the  hundred. — Cowper  v.  Basingstoke  Ihuidred,  sup. 
J2  Mod.  160.  S.  C. 

A  robbery  upon  the  Lord's  day,  by  29  Car.  II.  c.  7,  will  not  charge 
the  hundred.  But  that  statute  only  extends  to  the  case  of  travelling, 
therefore  where  the  plaintiiF  was  robbed  in  going  to  church  on  a  Sini' 
day  he  recovered.  {Teshmaker  v.  Hundred  of  Edmonton,  M,  7  Geo.  I. 
Stra.  40'6.)  And  upon  any  other  5ay,  if  (here  be  as  much  Kght  as  a 
man's  countenance  might  be  discerned  by,  though  before  sun-rise  or 
after  sun-set,  the  hundred  shall  be  liable.  {Scndellh  Ca.  T.  1585. 
7  Co.  6.)  So  if  robbers  oblige  the  waggoner  to  drive  his  waggon 
from  the  highway  by  day,  but  do  not  take  any  tiling  till  n;ght. — • 
May  V.  Morletj  Hundred,  M.  l605.  Cro.  Jac.  106.  Cowper  v.  Basing- 
stoke Hundred,  sup. 

By  27  EUz.  c.  13.  No  person  shall  have  an  action  against  the  hun- 
dred, unless  he  shall,  with  as  much  convenient  speed  as  may  be,  give 
notice  to  some  of  the  inhabitants  of  some  town,  village,  or  hamlet,  near 
to  the  place  where  the  robbery  was  committed. 

By  S  Geo.  II.  c.  l6.  No  person  shall  have  an  action  against  the 
hundred,  unless  beside  the  notice  required  by  0,7  Ei'iz.  c.  13,  he  shall, 
with  as  much  convenient  speed  as  may  be,  give  notice  to  one  of  the 
constables  of  the  hundred,  or  to  some  constable,  borsholder,  head- 
bqrough,  or  tything-man  of  some  town,  parish,  village,  hamlet,  or 
tything,  near  unto  the  place  where,  Sic.  or  shall  leave  notice  in  writing 
of  such  robbery  at  the  dwelling-house  of  such  constable,  ^c.  describing 
in  such  notice  to  be  given  or  left,  so  far  as  the  nature  and  circum- 
stances of  the  case  will  admit,  the  felons,  and  the  time  and  place,  to- 
gether with  the  goods  and  effects  whereof  he  was  robbed. 

B.  was 
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B.  was  robbed  a  llttld  after  six  irt'  the  morning,  his  stirrups  cut,  his 
bridle  and  saddle  thrown  into  a  dilch,  his  horse  turned  loose  two  miles 
and  a  half  from  Northampton.  He  went  there  after  recovering  his 
horse,  4'c-  and  gave  notice  to  the  inhabitants  and  to  three  men  in  the 
way,  and  then  rodij  three  miles  farther,  and  kft  notice  in  writing  with 
thft  high  constable  of  the  hundred  in  which,  S)X.  and  all  this  within  two 
hours  of  the  robbery :  and  upon  a  special  case  stated,  had  judgment, 
jhough  it  was  objected  that  he  had  given  no  notice  to  the  constable  at 
'Northampton,  wUith  was  the  person  it  might  have  been  given  to  with 
most  convenient  speed  :  but  it  was  answered  that  it  was  put  in  the 
alternative,  and  the  constable  of  the  hundred  was  the  most  proper,  and 
this  was  done  with  all  reasonable  speed :  it  w'as  said,  that  perhaps  he 
went  to  Northampton  for  advice,  for  men  do  not  carry  the  act  of  par- 
liament in  their  pocket. — Ball  v.  Wi/merslej/  Hundred,  T.  15  Geo.  II. 
Stra.  1170. 

Notice  given  to  the  next  village  forward  in  the  road  is  good,  though 
}t  be  in  another  hundred,  and  though  there  were  other  villages  a  latere 
nearer  in  the  same  hundred.  The  word  in  the  act  is  near,  not  nearest, 
and  five  miles  have  been  reckoned  sufficiently  near :  and  it  is  good  though 
the  village  is  in  a  dirTerent  county. — Odander  v.  Grodlej/  Hundred, 
Hoy.  o'i. 

By  C7  Eliz.  c.  13.  The  party  robbed  shall  not  have  any  action,  except 
he  first,  within  20  days  before  such  action  be  brought,  be  examined  upon 
oath  before  some  justice  of  the  peace  of  the  county  where  the  robbery 
"^■As  committed,  inhabiting  within  the  said  hundred  or  near  the  same, 
whether  he  knew  the  parties  that  committed  the  robbery,  or  any  of 
them ;  and  if  upon  examination  it  be  confessed  that  he  does  know  the 
parities,  that  then  he  *  shall,  before  the  action  commenced,  enter  into  a  [  *186  ] 
bond  before  the  said  justice  eft'ectually  to  prosecute  the  person  so 
knowh. — Tutter  v.  Dracon  ^  Cash  Inhabitants,  M.  lG26.  Cro.  Car. 
4\.(a) 

'  Though  the  robbery  w  ere  20  miles  from  the  place  where  the  justice 
lived,  and  though  it  Were  proved  that  there  were  many  justices  Hved 
Hearer,  yet  Abnet/,  J.  held  it  sufiicient  on  a  case  reserved,  saying  the 


(a)  If  a  statute  provides  that  no  ckiralion    states    merely    that     the 

action  shall   be   brought  for  a  par-  number  of   days  have  elapsed,     no 

ticular  cause,   until  a  certain  num-  objection  can  be  taken  to  it  in  error 

ber  of  (hiys  have  elapsed  from  the  on    this    account.       Wilian  y.Staii' 

lime  when  it  accrued,  and  ihc  dc-  cUffe  Hund^-cd,  2  Raym.  iJOl. 

act 
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act  was  only  directory  in  that  respect. — Lake  v.  Croydon  Hundred, 
H.  1774. 

The  oath  may  be  taken  before  a  justice  of  the  county,  though  not 
in  the  county  at  the  time  of  administering  it,  for  he  acts  only  as  a 
ministerial  officer,  and  therefore  an  action  would  lie  against  him  if  he 
refused  to  take  the  examination. — Heller  v.  Benhurst  Hundred,  E.  1631. 
W.Jo.  339.  Cro.  Car.  211.  Green  y.  Buckland  Hundred,  I  Leon. 
323. 

It  is  sufficient  for  the  plaintiff  to  prove  that  he  who  took  the  affidavit^ 
acts  as  a  justice  of  the  peace,  and  it  shall  be  read  upon  proof  that  it 
was  delivered  by  his  clerk  to  the  person  producing  it,  without  proving 
the  justice's  hand. — Per  Parker,  C.  J.  at  Hertford,  1722. 

It  is  not  necessary  for  the  justice  to  take  the  examination  in  writing, 
but  if  he  appear  at  the  trial,  and  depose  the  substance  of  the  usual  affi- 
davit, it  is  sufficient. — Graham  v.  Becontree  Hundred,  per  Wythem,  J. 
Essex,  1683.  Ca; 

But  if  the  justice  have  taken  the  substance  of  the  usual  affidavit  in 
writing,  and  that  is  produced  in  evidence,  he  shall  not  be  permitted  to 
give  evidence  at  the  trial  of  any  thing  else  the  plaintiff  said  on  his  exa- 
inination,  viz.  any  description  of  the  robbers  or  robbery  different  from 
what  he  shall  give  on  the  trial. — Kemp  v.  Stafford  Hundred,  T.  19 
Geo.  II.  C.B. 

By  8  Geo.  II.  c.  I6.  The  party  robbed  must,  within  20  days  after  the 
robbery  committed,  insert  an  adverlisement  in  the  Gazette,  describing 
the  felons,  the  time  and  place  of  the  robbery,  together  with  the  goods 
and  efi'ects  taken. 

Chandler  was  robbed  (inter  af)  of  1 5  bank  bills,  he  knew  the  value 
of  each  bill,  and  the  dates  and  numbers  of  nine,  but  not  knowing  the 
dates  and  numbers  of  the  other  six,  in  the  advertisement  he  only  inserted 
the  value,  and  not  the  dates  or  numbers  of  any ;  upon  this  a  case  being 
reserved  for  the  opinion  of  the  court  of  C.  B.  they  were  equally  divided 
upon  the  question,  whether  he  ought  to  recover  for  what  was  well  de- 
scribed, viz.  his  watch,  money,  and  the  six  bills,  of  which  the  dates  and 
numbers  were  not  known,  and  thereupon  the  postea  could  not  be  deli- 
vered out ;  fVilles,  C.  J .  and  Burnet,  J.  for  the  defendant,  Abney  and 
Burch,  J.  for  the  plaintiff. — Chandler  v.  Sunning  Hundred,  Berks, 
1748. 


(a)   Neither  is  it  necessary  that      the  hundred.     Dowli}  v.  Odiam  Hun- 
the  tlcclaration  should  set  forth  the      dred,  2  Salk.  6l4. 
oath  to  be  taken  before  a  justice  of 

This 


Chap.  I.]  hue  and  cry.  186 

This  case  being  attended  with  many  suspicious  circumstauces,  and 
for  so  large  a  sum  of  money,-  occasioned  the  act  of  22  Geo.  II.  c.  24' 
whereby  no  person  shall  recover  against  the  hundred  *  in  any  action  on  [  *  1 87 
any  of  the  statutes  of  Hue  and  Cry  more  than  ^200,  unless  at  the  time 
of  the  robbery  there  be  two  present  at  least  to  attest  the  truth  of  his  or 
their  being  so  robbed,  (a) 

By  the  same  act  of  the  8  Geo.  11.  the  party  must,  before  any  action 
commenced,  enter  into  a  bond  in  the  manner  therein  mentioned,  to  the 
high  constable  of  the  hundred,   for  the  payment  of  costs,  S^c. 

By  the  27  Eliz.  c.  13,  the  action  must  be  commenced  within  a  year 
after  the  robbery  committed,  for  which  reason  the  plaintiff  must  produce 
a  copy  of  the  original,  to  shew  the  action  commenced  within  the  time,  as 
also  that  the  oath  of  the  robbery  was  within  20  days  before  the  teste,  (b) 


(a)  This  case,  on  the  statutes  of 
Hue  and  Cry,  was  reserved,  because 
the  whole  sum,  of  which  tlic  plain- 
tiff was  robbed,  was  not  mentioned 
in  the  Gazette,  and  most  materially 
because  it  appeared  on  the  trial, 
that  one  of  the  robbers  had  red  eye- 
brows, which,  not  being  noticed  in 
the  advertisement,  was  held  a  de- 
fective description,  and  therefore 
defendants  had  judgment.  Whit- 
t£orth  V.  Grimshoe  Hundred,  2  Wils. 
109. 

{b)  And  the  day  on  which  the 
robbery  was  committed,  is  to  be  in- 
cluded within  the  year.  Vide  Rex 
V.  Adderley,  2  Dougl.  449.  (46j.) 
S.  P.  and  Bellasis  v.  Hester,  1  Ld, 
Raym.  280,  therein  cited,  to  S.  P. 
See  also  Norris  v.  Gautris  Hundred, 
2  Rol.  Abr.  520,  pi.  cS.  1  Rrownl. 
150,  which  was  an  action  against 
the  hundred  on  this  statute,  and  the 
robbery  was  laid  and  proved  to  have 
been  committed  on  the  9th  October, 
13/ac.  I.  and  the  writ  was  tested 
on  9th  October,  14  Juc.  I.  Held, 
that  under  the  words  of  the  statute, 
27 Eliz.  the  day  when  the  robbery 
■was  committed,  should  be  included 
within  the  year,  and  that  the  action 
was  brought  too  late,  whereupon 
judgment  was  arrested  after  verdict. 
Vide  etiam  S.C.  more  fully  reported 
in  Hob.  139,  where  it  is  said,  that 
the  plaintiff  could  never  have  his 


judiiimcnt;  but  in  the  report  of  5.C. 
in  Mo.  ^79,  it  is  said,  that  Hobart 
and  IVinck  were  of  opinion,  that 
there  should  be  a  fraction  in  a  day: 
so  that  a  robbery  committed  on  9th 
October,  13  .Tac.  I.  in  the  afternoon, 
should  be  within  the  year,  to  bring 
the  writ  on  9th  October,  14 /cr.  1. 
in  the  morning;  and  several  cases 
are  there  cited  by  Hobart,  to  shew 
that  a  fraction  of  a  day  may  be  al- 
lowed in  some  cases;  so  that  Moore's 
report  is  contrary  to  the  others,  un- 
less it  be  supposed,  that  in  the  prin- 
cipal case  there,  it  did  appear  at 
what  time  of  the  day  the  robbery 
was  committed,  and  the  writ  issued; 
for  otherwise,  according  to  the  opi- 
nions of  the  two  judges,  the  plain- 
tiff ought  to  have  had  judgment, 
which  it  appears  by  the  other  re- 
ports he  had  :  from  a  MS.  note,  by 
the  late  Mr.  Serjeant  Hilt,  to  the 
case  of  R.  V.  Adder  lei/,  Dougl.  44^, 
fol.  edit,  in  the  editor's  possession. 

Furthermore,  in  the  case  of  Castle 
V.  Burditt,  3  '1'.  Uep.  623,  it  was 
held,  that  if  the  computation  of 
time  is  to  be  made  from  an  act 
done,  the  day  on  which  the  act  is 
done  is  to  be  included  in  tho 
reckoning  ;  therefore,  where  the  law 
requires  that  a  month's  notice  of  an 
action  be  given,  the  month  begins 
with  the  day  on  which  it  was  served. 


Jet  ions  given  by  Statute.         [Part  III, 

i5y  the  same  act,  if  any  one  of  the  offenders  be  taken  by  pursuit,  the 
hundred  shall  not  be  liable,  and  by  8  Geo.  II.  it  is  sufticicnt  if  he  be 
apprehended  within  40  days  after  notice  in  the  Gazette,  But  this  must 
be  pleaded,  and  not  given  in  evidence  on  the  general  issue. 

If  a  servant  be  robbed,  in  the  absence  of  his  master,  of  his  master'* 
money,  either  the  master  or  the  servant  may  bring  the  action,  but  the 
servant  must  take  the  oath :  {Combs  v.  Bvadletj  Hundred,  E. o  & G  VV.  &  M. 
Salk.  6l3.)  but  if  he  be  robbed  in  the  presence  of  his  master,  of  his  mas- 
ter's money,  the  master  must  bring  the  action,  and  his  oath  alone  will  be 
sufficient. — Jones  v.  Bromlo/  Hundred,  and  Bird  v.  Ossublon  Hundred f 
eitcd  in  Ashcomb  v.  Elthorn  Hundred,  Carth.  147.  (a) 

The  party  robbed  may  be  a  witness  ex  necessitate,  and  by  8  Geq.  II, 
c.  16.  s.  15,  a  hundredor  may  likewise  be  a  witness  for  the  hundred. 

If  the  master  bring  an  action  on  the  robl>ery  of  his  servant,  he  njay 
be  a  witness  to  prove  the  delivery  of  the  money  to  him. — Bennet  v. 
Hertford  Hundred,  M.  1650.  2  Rol.  Abr,  686. 

The  pluintitF  need  not  prove  the  robhery  in  the  pkice  or  in  the 
parish  alledged  in  the  declaration,  if  it  be  proved  within  the  same  hun- 
dred. (Per  Holt,  5  Ann.  at  Maidstone.)  So  hue  and  cry  need  not  be 
proved  by  the  plaintiff  tliough  alledged  in  his  declaration,  for  it  is  the 
part  of  the  hundred  to  levy  it. —  BucknalCs  Ca,  T.  !i9  Eliz.  Qwen  7. 

By  27  E/iz.  c.  \3.  The  inhabitants  of  every  hundred,  wherein  negligence 
of  fresh  suit  after  hue  and  cry  shall  happen  tO  be,  shall  answer  the  one 
half  of  the  damages  recovered  against  the  hundred,  S^'c.  to  be  recovered 
by  action  of  debt,  &;€.  in  the  name  of  the  clerk  of  the  peace  of  the  county^ 
for  the  use  of  the  inhabitants  of  the  hundred  in  which,  S^c.  (b) 


(ff)  In  an  action  on  Uiis  statute,  to  reduce  it  to  a  metliodical  form  : 

for   the  robbing  of   a   servant,    the  Jirst,  then  it  was    held   in  Ashiiolc's 

xleclaration    may   alledge    that    the  Cane,  cMaA  \n  SendvU's  Casc,7  (^0.6, 

thieves  robbed   the  servant,  though  that  the  plaintiif  must  prove  he  was 

it  state  that  the  master  was  in  com-  robbed   iii   the  day-time,  i.  e.  when 

puny.      IVil/au  v.StancliJ'c  IJundri-d,  there  was  day-light   tuough   to  see 

2  llaym.  yO*.  a  man's  face;   but  the  robbery  nte(l 

(/»)  And  as  to  who  shall  be  charge-  not   be  in   a   higliway.      LVapcr    v. 

ablt.;  to  the  hundred,  on  this  act,  vide  Bashigtitolic  Iluiidnd,  '2  bulk.   6"L5. 

Leigh  V.  C/iajmafiy  2  Saund.  423.  It    raii^.t   also    be   comj^iittcd  on    a 

yJs   to   tlic   evidence   necessary  to  working-day,    or   on    going     to    or 

supjiort   this   action,   it   may,    in   a  from     church,     if    on     a    Sunday, 

grt-at  degree,   be  gathered  Irom  the  Tcslwtalier    v.    Edmonton   Hundred, 

cases  in  the  text;    but  as  that  ma-  Stra.  406. 

tcrial    part    of    this   sul)ject    is    not  '  Though  by  the  slat.  27  JE//;:.  c.  13. 

dibtinctiy    treated,    the 'editor    has  *.  1  1,  the  plaintift  must  prove,  that 

considered,  that  it  would  tend  more  so  soon  as  he  could,  after  the  rob-r 

to    the   convenience   of    the  reader  bcry,  he  gave  notice  to  some  inha-* 

'  bitartt 
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Chap,  tj 

bitant  of  some  towiS,  vlllagp,  or 
hamlel,  near  the  place  of  the  rob- 
bery, yet  it  nccJ  not  be  the  nearest. 
Odander  v.  Grodhy  Hundred,  Noy< 
52  ;  nor  in  the  same  hundred.  Tut- 
ier  V.  Dracun  Inhabitants,  Cro.  Car. 
41. 

So    by  statute,    ^  Geo.  II.  c.  \6. 
*.  1,  plaintilf  must  prove,   that  with 
all  convenient  sj^ecd,   after  the  rob- 
bery, he  also  gave  notice  of  it  to  one 
of   the  constables  of   the   hundred, 
or  to  some  constable,  SfC.  of  some 
town,  parish,  Sj-c.  near  the  place  of 
robbery,  or   that   he   left  notice   in 
■iviiting  at  the  house  of  such  consta- 
ble, «5)'C.  he,  describing,  as  far  as  he 
cou^d,   the   felon  or  felons,  and  the 
time  and  place  of  the  robbery.   And 
lie  is  not  obliged  to  go  to  tlie  near' 
<st   constable.      BaU    v.  IVijinerdey 
Hundred,   Stra.  1170.     And    by  the 
same   statute,  plaintiii'  must  prove, 
that  within  20  days,  next  after,  S^-c. 
lie  caused  a  notice   to   be  given  in 
the  London  Gazette,   describing,  as 
far  as  he  could,  the  felon,  i^f.  and 
the    time   and    place,  S^c.    together 
with    the   goods   aird  etlects  stolen: 
to  do  which,   he  must  produce  the 
Gazette,    and    the    notice    therein, 
^\'liich  should  contain  every  material 
description    of    the    robber.     IVhit- 
•Siort/i   V.  Grimtinoe  Hundred^  2  Wils. 
105,109-  Chandler  v.  Sunning  Hun- 
dred, Berks,  1748.    As  to  what  no- 
tice is  suflficienl  to  ground  an  action, 
vide  SkrcxLSburt/  v.  Aahton  Hundred, 
4  Leon.  18.  CoviptonsCa.  Noy.  155. 
March  10.     Hail  .v.  Skarrock  Hun- 
dred, 2  Sid.  45: 

So  by  statute,  27  F.liz.  c.  13.  *.  1 1 , 
rt  is  required,  that  the  party  robbed 
shall,  within  20  da)is,  Stc  be  exa- 
mined on  oath  before  some  justice, 
Sf'C.  near  the  sanie  hundred;  and  if 
Tjpon  such  exiimination,  he  confesses 
be  knows  the  robber  or  robbers, 
be  shall  enter  JnJo  a;  rceognizance 
to  prosecute  him  or  them.  To 
prove  this,  plaintiff  mus-t  produce 
the  affidavit  he  rhaxle  before  the 
justice,  though  he  need  not  prove 
the  signature  of  the  justice,  nor  that 
be  was  a  justice,  but  only  that  he 
acted  as  such,   rcr  Parker,  C.  J.  at 


Hertford,  1722.  And  fhe  magistrate, 
if  he  be  so,  may  take  the  oath  out  of 
the  county.   Helier  v.  Benhurst  Hun- 
dred, Cro.  Car.  21 1.  W.  .lo.  239-  But 
if  no  examination'  be  taken  in  writ- 
ing, the  magistrate  may  give  verbal 
evidence  at  the  trial  of  the  substance 
-of  the  usual   affidavit.     Graham  v. 
Bccontree  Hundred,  per  JFi/thens,  J. 
Essex,  l6'S3.     And  the  examination 
may  be    taken   by  a   magistrate  20 
miles  distant  from  the  place  of  rob- 
bery, though  many  others  live  nearer. 
Lake  \.  Croydon  Hundred,  H,  177'*, 
But  the  affidavit  must  be  made  by  the 
person  'actually  robbed,  whether   he' 
be   master  or   servant.     Green's  Ca. 
Cro.   Eliz.   142.     And    if    two   ser- 
vants, or  a  servant  and  a  stranger, 
lo  whom   the  -moi>-^'y  was  entrusted, 
are    robbed    together,     both    shouki 
take   the   oath,   so   that   the   master 
may  maintain  his  action ;  for  if  one 
only  be  examined,   the  master  cail 
only  recover  so  much  as  was  takfn 
from  him.    Asconib  v.SpeUtolm  Hun-^ 
dred,  2Salk.  6"l3.  Aishcomc  \.  Spel- 
holme  Hundred,    1   Show.  pt.  24.1  ; 
or    Ashcmnb    v.    Elthoru    Hundred^ 
Carth.  145.     If  a  servant,  however, 
bu  robbed  of  his  master's  money,  in 
his   absence,    either   the    master   or 
servant  may  briHg  the  action,  thoug]>' 
the    servant    must   make    the  oath. 
Cvmbi  v.  Bradley  Hundred,  Salk.  6"l  3. 
But  if  he  should  be  robbed  of  his 
master's  money,  in  his  presence,  the 
master   alone    may  make   the  oath, 
and  bring  the  action.  Jones  v.  Brom 
Ifjl  Hundred,  infra.     And  a  robbery 
of  the  servant  of  bis  ma^^ter's  goods 
in  his  presence,  is  a  robbery  of  the 
master.  IFright's  Ca.  Sty.  156.  Cros- 
t/niayt  v.  Lozvdon  Hundred,  il)id.310. 
And,  in  order  to  shew  that  the  oath 
was  taken  within  20  days  before  the 
action     brought,     the   original   writ 
must  be  produced.     Jones  v.  Brom- 
ley Hundred,  cited  in  Carth.  147- 

Finally,  the  statute  8  Geo.  11.  c.  l6", 
I'cquires  proof,  that  before  the  ac- 
tion brought,  the  plaintiff  went  be- 
fore either  the  chief  clerk,  or  secon- 
dary, the  tilazer  of  the  county, 
where  the  robbery  was,  the  clerk  of 
the   picas  wherein  the  action  is  coni- 

mcnced. 


Actions  given  hy  Statute. 


[Part  IIL 


CHAPTER  11. 

OF    AeTIONS    UPON    THE    STATUTE    OF    2&3EdW.  VI.    C.  1 3,    FOli 
NOT    SETTING    OUT    OF    TITHE. 

THE  Statute  of  the  2  ^  3  Ed.  VI.  c.  13,  directs  the  tithe  to  be  fairly 
set  out  under  the  pain  of  forfeiture  of  treble  value,  without  mentioning 
to  whom ;  but  that  has  been  always  construed  to  be  the  proprietor  of 
the  tithe,  as  he  is  the  party  grieved. — 2  Inst.  QoO,  (a) 

In 


nicnced,  or  their  respective  deputies, 
or  before  the  sheriff  of  the  county 
wherein  the  robbery  was,  and  entered 
into  a  bond  for  .t"  100  to  the  high 
constable  of  the  hundred,  with  two 
sureties,  approved  by  those  officers 
for  payment  of  the  costs  in  case  of 
failure  in  the  action,  which  bond 
must  be  produced  and  proved  by  a 
subscribing  witncss.Pea/te'5£rirf.282. 
Second ly^  as  to  the  competency  of  a 
roitness  in  this  action,  the  general 
rules  of  law  have  been  obliged  to 
give  way  to  necessity,  as  in  Bainet  v. 
Hertford  Ilund.  2  Rol.  Abr.  686, 
where  the  master  having  brought  an 
action  on  the  robbery  of  his  servant, 
he  was  allowed  to  prove  the  delivery 
of  the  money  to  him,  and  on  the 
authority  of  that  case,  Cliambrc,  J. 
in  Porter  v.  Ragland  Huiid.  Peake 
Evid.  150,  (n.)  allowed  the  plaintiff 
to  prove  the  quantity  of  corn  which 
was  on  board  his  own  barge  at  the 
time  of  a  robbery  by  a  mob, which 
robbery  was  first  proved  by  the  plain- 
tirt  's  servant.  So  by  stat.  8  Geo.  II. 
c,  ii).  s.  15,  the  party  robbed  may  be 
a  witness  ex  necessitate,  and  so  may 
a  hundredor  be  a  witness  for  the 
liundrcd.  But  no  action  can  be 
brought  against  the  hundred,  where 
the  suin  lost  exceeds  ,£200,  unless 
the  truth  of  the  robbery  be  attested 
ut  least  by  two  persons,  present.  Vide 
Chandler  v.  Sunning  llmid.  I5crks, 
1718,  and  the  stat.  of  22 Geo.  II.  c.  2't. 
which  was  passed  \n  consequence  of 
the  peculiar  circumstances  of  that 
case. 


(a)  An  action  on  this  statute  is 
the  proper  remedy  for  prcc/ifl/ tithes, 
and  it  is  for  predial  tithes  only  that 
it  lies  in  cases  where  there  is  no  ex- 
isting contract,  and  the  farmer  has 
neglected  to  set  out  his  tithes,  or  has 
made  a  colorable  severance,  and  car- 
ried them  away,  but  where  the  de- 
fendant has  taken  tithes  under  a 
composition  and  agreement  with  the 
plaintiff,  assumpsit  on  the  contract  is 
the  proper  remedy,  to  support  which 
the  plaintiff  need  only  prove  defend- 
ant's occupation,  his  contract  and 
tiie  retaining  his  tithe  in  pursuance 
thereof. 

This  action  lies  also  at  the  suit  of 
the  rector,  or  by  one  or  more  farmers 
of  the  rectory.  f)ai/  v.  Peck-welly 
IMo.  915.  Kent  v.  Penkevon,  Cro.  Jac. 
70 ;  if,  therefore,  the  rector  be  en- 
titled to  two  parts  of  the  tithe,  and 
the  vicar  to  a  third,  and  the  parson 
and  vicar  severally  demise  their 
shares  to  a  third  person,  such  lessee 
may  bring  this  action  for  all  the 
tithes. 

As  the  right  to  tithes  accrues  im- 
mediately on  the  severance,  this  ac- 
tion must  be  brought  by  the  person 
entitled  to  them  at  that  time,  there- 
fore a  lessee  after  severance  cannot 
sue  even  though  the  tithes  were  not 
carried  away  when  the  lease  was 
granted.  JVyhurd  v.  Tuck,  1  Bos.  & 
I'ull.  458.  Neither  can  any  but  the 
party  aggrieved  maintain  this  ac- 
tion. Johns  \.  Came,  Mo.  f)ll.  Cro. 
Kliz.  621. 

W  here  .(4.  had  a  lca§e  of  tithes 
in  right  of  his  lease  as  executrix  to 

her 


Chap.  II.]         for  not  setting  out  tithe. 

In  this  action  therefore  the  plaintiff  must  prove  himself  entitled  ta 
the  tithe,  the  taking  away  by  the  defendant,  and  the  value;  but  as  the. 
action  is  founded  on  the  tort,  the  plaintiff  may  declare  as  Jirmarius  vet 

proprietarius 


her  former  husband,  and  granted 
"  all  his  right  and  interest  in  the 
"  aforesaid  tithes"  to  C.  D.,  held  that 
this  grant  was  good,  and  that  C.  D. 
may  maintain  this.  Arnold  v.  Bid- 
good,  Cro.  Jac^olS.  But  where  the 
executrix  of  a  lessee  for  years  mar- 
ries, the  husband  and  wife  must  sue 
jointly.  Beadles  v.  Sherman,  Cro.  Eliz. 
6 13.  So  tenants  in  common  must 
join,  for  it  is  a  personal  action. 
Greenwood's  Ca.  Clayt.  28. 

Executors  may  bring  this  action, 
for  it  is  within  the  equity  of  4  Edw. 
III.  which  gives  them  a  right  to  sue 
in  trespass  de  bonis  testatoris.  More- 
ton's  Ca.  1  Vent.  30.  1  Sid.  407. 
2  Keb.  502,  but  against  executors 
this  action  lies  not.  Attorney-General 
V.  White.  Corny.  434.  Nor  is  the  ex- 
ecutor of  a  parson  entitled  to  the 
forfeiture  under  the  statute.  Anon. 
1  Vern.  60. 

The  person  entitled  to  the  nine 
parts  at  the  time  of  the  severance 
ought  to  set  out  the  tithe,  and  if  he 
fails,  the  owner  of  the  tithe  may  sue 
him,  though  his  interest  in  the  land 
be  determined  before  they  were  car- 
ried away,  provided  he  remain  owner 
of  the  corn.  Kipping  v.  Swain,  Cro. 
Jac.  324. 

Where  there  are  two  joint-tenants, 
and  one  only  enters  and  occupies, 
this  action  lies  against  him  only. 
Cole  V.  Wilkes,  Hutt.  121.  So  if  there 
be  two  tenants  in  common,  one  of 
whom  sets  out  the  tithe,  and  the 
other  carries  it  away,  this  action  lies 
against  the  latter  only.  Gerard's  Ca. 
Cited  in  IJutt.  122. 

A  purchaser  of  corn  from  the 
owner  of  a  rectory  must  jjay  tithe, 
unless  his  contract  specify  the  con- 
trary, and  if  he  carry  it  away  with- 
out first  setting  it  out,  lliis  action 
lies.  Moi/le  v.  Ewer,  Cro.  Jac.  36l. 

In  an  action  on  this  statute  for  the 
treble  value  of  tithe  corn,  defendant 


must  do  more  than  shew  the  existence 
of  a  custom  to  set  out  the  eleventh 
instead  of  the  tenth  mow,  for  the 
validity  of  it  is  also  triable  in  this 
form  of  action,  though  penal  in  its 
nature.  Phillips  v.  Davies,  8  East, 
178. 

In  an  action  by  two  farmers  wha 
claimed  under  a  lease  from  a  patentee 
of  the  king  for  life,  an  exception  was 
taken  that  they  did  not  shew  the  pa- 
tent, but  it  was  over-ruled,  1st.  be- 
cause the  patent  did  not  belong  to 
the  plaintiffs,  2d.  because  the  plain- 
tiffs did  not  demand  the  tithes  theme- 
selves.  Dagg  v.  Penkevon,  Cro,  Jac. 
70. 

Plaintiff'  declared  as  rector  of  D. 
and  S.  and  that  defendant  being  oc- 
cupier of  lands  in  D.  and  aS'.  carried 
off'  the  corn,  but  plaintiff"  did  riot 
shew  what  lands  were  in  D.  and  what 
in  5.;  this  declaration  was  held  good, 
for  this  action  is  in  nature  of  a  tres- 
pass founded  on  a  tort.  Fellows  v, 
Kingston,  2  Lev.  1.  So  where  plain- 
tiff" declared,  that  as  rector  of  ^.  he 
was  entitled  to  lands  in  A.  and  that 
he  was  also  entitled  to  tithes  in  B. 
but  he  did  not  shew.  how.  This  de- 
claration was  held  good  after  verdict. 
Phillips  V.  Kettle,  Hard.  173.  So  if 
plaintiff"  declare  that  he  was  seised 
in  fee  of  tithe  of  corn  growing  in 
such  a  grange,  it  is  good.  Sanders  v. 
Sandford,  Cro.  Jac.  437,  but  he  need 
not  specify  the  kinds  of  grain.  Bea- 
dles V.  Sherman,  Cro.  Eliz.  6l3.  13 
Co.  47.  2  Inst.  650,  or  by  whom 
sown,  or  the  number  of  loads  taken 
away.  Anon.  1  Brownl.  171. 

Plaintiff'  in  his  declaration  need 
only  state  the  single  value  of  the 
tithes  without  adding  the  treble  value, 
and  where  the  treble  value  is  stated,  a 
miscomputation  of  it  will  not  vitiate. 
Coke  V.  Smith,  Sehv.  Ni.  Pri.  Abr. 
1094. 

A  superffuous  allegation  will  be 

aided 


Actions  gken  by  Staiitic.         [Part  liL 

proprictarius  witliout  shewing  any  particular  title. — Sanders  v.  Sand- 
ford,  M.  1617.  Cio,  Jac.  437.  (a) 

The  plaintiff  declared  as  a  farmer  of  the  rectory  of  JF/i/iM5f,  and  proved 
himself  lessee  of  one  Bel/otP,  who  was  lessee  to  the  dean  ahd  chapter  to 
•whom  the  rectory  belonged,  and  produced  the  lease  from  Bellow,  but 
iiot  from  the  dean  and  chapter  to  him ;  however,  upon  proving  that  he 
received  tithe  of  others  as  f^iiher,  it  was  holden  sufficient  by  Pemberton, 
C.  J.  in  (Selwin  v.  Bafdi/.)  Sussea-,  1682  ;  and  at  the  same  assizes  the 
plaintiff  being  farmer  under  the  dean  and  chapter  of  Canterbury,  and 
proving  he  had  received  tithes  for  some  years  as  such,  it  was  holden 
sufficient  without  producing  any  lease. —  Hartridge  v.  Gibbs. 

So  if  the  plaintiff  claim  as  parson,  if  the  title  be  not  in  question,  it  is 
Sufficient  if  he  prove  himself  in  quiet  possession ;  but  if  the  title  be  in 
qucstionj  he  must  prove  his  ordination  by  the  bishop,  his  institution  and 
induction,  subscription  to  the  declaration  in  the  act  of  uniformity  in  the 
presence  of  the  bishop,  S)'c.  and  hi?  reading  thfe  39  articles  within  two 
months,  and  declaring  his  assent  to  them,  (b) 

Debt 


aided  by  a  verdict,  therefore  where 
the  severance  was  allcdged  to  have 
been  before  tlie  sowing,  and  on  that 
ground  an  exception  was  taken  after 
verdict,  it  was  disallowed,  for  to  al- 
ledge  the  sowing  was  superfluous. 
Pelleit  V.  Henworth,  Degge,  3<}8.  (6th 
edit.)  and  indeed  the  declaration 
should  always  follow  the  words  of 
the  statute,  by  alied^^ing  that  defend- 
ant is  subditus  domini  regis,  but  it  has 
been  held  equivalent  to  nllcdge  that 
he  is  occvpaior  terrce,  for  that  im- 
plies that  he  is  subditus.  Phillips  v. 
Kettle,  Hard.  173.  Neither  need 
plaintiff  set  forth  what  interest  he 
had,  or  how  he  was  occupier,  but  he 
must  alledgc  tliat  he  was  occupier. 
Anon.  March  21,  pi.  4.9. 

(a)  For  that  is  inducement  only. 
Vide  Babi/!gto?i  V.  Matthczis,  Bulst. 
228.  1  BrowHl.  S().  3Ioj/le  v.  Euer, 
Cro.  Jac.  36"  1.  C/ianipeniofi  v.  Hill, 
Yelv.  63.  Tithe  is  so  collateral  to 
the  land  frotn  whence  it  arises,  that 
if  a  lease  be  made  of  a  glebe  belong- 
ing to  a  rectory,  with  all  the  profits 
and  advantages  thereof,  and  there  be 
a  covenant  that  the  rent  to  be  paid, 
shall  be  in  full  satisfaction  o/' fiery 


lind  of  exaction  and  demand  hdorig- 
i»g  to  the  rectory,  yet  if  the  glebe 
be  not  expressly  discharged  o(  tithe, 
the  lessee  shall  be  liable  to  the  pay- 
ment of  tithe  for  the  plehe.  Bac. 
Abr.  713.  P riddle  v.  Nappcr,  1 1  Co. 
13.  Parki/is  v.  Hind,  Cro.  Kliz.  l6l. 
(b)  This  last  evidence,  however* 
has  been  deemed  unnecessary  until 
the  contrary  is  shewn  by  the  de- 
fendant ever  since  the  case  oi  Ponell 
V.  Milbank,  3  Wils.  355.  2  Bla.  851, 
fend  it  is  equally  so  after  long  pos- 
session, acquiesced  in  by  defendant, 
for  that  is  priind  facie  evidence  of 
the  rector's  title.  Anon.  Clayt.  48,  pi. 
S3.  Chapman  v.  LVc/v/,  4  Gwil.  1182. 
and  Harris  v.  Adgv,  2  Gwil.  560. 

Where  a  lay  impropriator  sues,  he 
rnuf-t,  in  strictness,  prove  that  the 
rectory  oriiiinally  belonged  to  one  of 
the  dissolved  monasteries,  and  was 
granted  by  the  crown  to  those  under 
whom  he  claims.  Bury  St.  Edviund's 
Corporation  v,  F.xans,  Corny.  651, 
but  as  deeds  may  be  lost,  long  pos- 
session and  old  deeds  have  been 
deemed  good  evidence.  Kyna&ton  v. 
Clark,  5T.  Bep.  260.  (n). 

In   debt    ou    this   statute,  wiu-re 

the 


Chap.  II.]        for  not  setting  out  tithe.  188  a 

Debt  upon  the  statute  against  three ;  upon  nil  debet  pleaded,  the  jury 
found  that  the  defendant  Hancock  debet  ^18,  but  quoad  the  other  defend- 
ants nildebent\  and  upon  motion  in  arrest  of  judgment,  because  it  was  an 
action  of  debt  founded  on  a  contract  which  is  intire,  the  court  held  it 
was  founded  on  a  tort,  and  therefore  one  may  be  found  guilty,  and  the 
other  acquitted,  as  in  other  actions  upon  torts;  (Bastard  \.Hancockf 
M.  7  W.  III.  Carth.  362.)  and  upon  the  authority  of  this  *  case  the  court  [  *189  ] 
of  K.  B.  determined  the  case  of  Hardmanv.  Whitacre  etal',  M.  22  Geo. 
11.  (a)  which  was  an  action  of  debt  against  nine  for  keeping  a  lurcher 
contrary  to  8  Geo,  1.  c.  19.  AW  pleaded  nil  debent,  and  verdict  as  to 
six,  quod  debent  £5,  and  as  to  the  three  others  nil  debent.  Only  one 
penalty  can  be  recovered  against  ^M.^—Partridge  v.  Naylor,  T.  1596. 
Cro.  Eliz.  480.  (b) 

Upon  nil  debet  a  lay  person  cannot  give  a  non  decimando  in  evidence, 
but  the  king  or  a  spiritual  person  may,  without  shewing  any  cause  why 
discharged ;  for  it  shall  be  intended  by  lawful  means :  (Allen  v.  Pory, 
2  Keb.  45.)  But  where  a  special  verdict  found  that  the  abbot  of  Abingto7i 
w  as  seised  in  fee,  and  that  he  and  his  predecessors  held  it  discharged,  and 
granted  it  to  All  Souls  college,  it  was  holden  that  the  prescription  was 
personal,  and  determined  by  the  alienation,  and  that  it  could  not  be  in- 
tended to  be  a  discharge  by  a  real  composition,  it  not  being  pleaded  or 
found  by  the  jury  to  be  so. — Bolls  v.  Atkinson,  T.  18  Car.  II.  1  Lev. 
185.  2  Sid.  320. 

the  declaration  stated  that  they  were  Nil  debet  is  the  general  issue  in 
withiii  forty  years  next  before  the  this  action.  Bawtry  v.  Isted,  Hob. 
statute,  of  right  yielded  and  payable,  218.  Brownl.  53,  but  not  guilty  ha» 
and  yioklcd  and  paid,  evidence  that  been  held  a  good  plea.  Johns  v. 
the  land  had  always  been  remember-  Came,  Cro.  Eliz.  621.  2  Inst.  651. 
cd  to  be  in  pasture,  and  had  never  Worthy  v.  Herpingkam,  Cro,  Eliz. 
within  memory  paid  any  tithe,  is  766.  Chapman  v.  Hill,  Mo.  914. 
not  sufficient  to  defeat  the  action.  Bastard  v.  Hancock,  Carth.  36l. 
Mitchell  V.Walker,  5  T.  R.  260.  But  The  statute  (of  21  Jac.  I.  c.  l5: 
where  the  declaration  alledgcd  only  *.  3.)  of  limitations,  however,  can- 
that  tithes  were  paid  within  forty  not  be  pleaded  to  this  action,  for  it 
years,  such  proof  was  held  to  be  is  confined  to  actions  of  debt  ground- 
iusuflicietit  to  maintain  the  action,  ed  on  a  lending  or  contract  without 
jSIansfield  v.  Clarke,  5  T.  11.  q64  (11.)  specialty,  and   to  debt  for  arrear  of 

(aj  Reported  in  2  East,  573  (n.)  rent.    Talory  v.  Jackson,  Cro.  Car. 

(bj  Under  this  plea  plaintitf  may  513. 

give  a  modus,  or  a  customary  pay-  Neither  can  defendant  plead  .that 

ment  in  evidence,  and   thereby  de-  plaintiff  sowed  corn,  and  sold  it  him, 

feat.      Charry  v.  Garland,  3  GwiJ.  for  such  sale  will  not  excuse  the  pay- 

951,    but  as  to   the   rankncss   of  a  raent   of    tithe.     Moyle   v.  Ewtr,   2 

modus,  that  is  a  fact  triable  by  a  jury  Bulst.  183.  Cro.  Jac.  36l. 
only.     Bedford  v.   Sambell,  3  Gwil. 
105S.  Twelh  V.  Welby,  ibid.  1192.  ' 

Y  And 


189rt  Actions  given  bif  Statute,  [Part  III. 

And  this  leads  me  to  take  notice  of  the  construction  of  the  statute  of 
31  H.  Vin.  c.  13,  as  to  discharges  of  payment  of  tithe.  At  common 
law  temporal  persons  had  only  two  ways  to  discharge  tithe ;  the  first  was 
by  grant  of  the  parson,  patron  and  ordinary  ;  the  other  by  prescription 
sub  modo,  but  not  by  an  absolute  prescription.— ^rf/i/ow  Bph  Ca. 
1596.  2  Co.  4.5. 

Spiritual  persons  had^wr  ways  of  discharge.  1 .  Bull  of  the  pope,  (a) 
2.  Composition,  (b)  3.  Prescription,  (c)  all  which  were  absolute. 
4.  Order,  (d)  viz.  Cistertians,  Templers,  and  Hospitallers  of  Jerusalem, 
and  was  limited  to  so  long  as  the  land  remained  in  their  owu  manu- 
rance.  (e) 


(a)  ^Vhich  may  be  proved  by  the 
bull  itself,  or  an  exemplification  un- 
der the  bishop's  seal,  shewing  the 
lands  in  question.  Clavrichard  Earl 
V.  Deiiton,  Palm.  38. 

(b)  Which  was,  when  lands,  or 
other  real  rccompence,  were  assigned 
as  a  compensation  for  the  tithes  in 
question,  but  this  must  be  made  with 
the  parson  by  consent  of  the  patron 
and  ordinary,  and  may  exist  in  the 
case  of  a  layman  as  well  as  an  ec- 
clesiastic ;  those  made  with  the  latter, 
however,  must  have  been  before  the 
restraining  statute  of  13  F.ltz.  c.  10. 
Slade  V.  Drake,  Hob.  296.  2  Wood, 
T.  Ca.  107,  but  in  the  case  of  a  lay- 
man, the  instrument  of  composition 
must  be  produced,  and  not  presum- 
ed. Slade  V.  Drake,  supra.  Bury 
Corporation  v.  Evans,  Corny.  64:§. 
From  the  foregoing  definitions,  it 
5>eems,  that  there  are  four  requisites 
to  a  composition  real,  1st.  That  the 
tithe  be  discharged.  2d.  That  a  com- 
position be  given  in  lieu  of  such  dis- 
charge. 3d.  That  it  be  made  with  the 
consent  of  the  patron  and  ordinary, 
and  4th.  That  it  be  made  before  the 
restraining  statute ;  for  it  has  been 
lield,  that  a  decree  in  equity  con- 
firms an  agreement  (for  the  accept- 
ance of  land  in  lieu  of  tithe)  made 
since  that  statute,  is  not  binding  on 
a  succeeding  incumbent,  though 
sanctioned  by  the  concurrence  of  all 
parties,  and  had  been  acquiesced  in 
for  one  hundred  and  thirty  years. 
Jones  y,SnoiVf  3  Gwil.  1199.    Cart" 


icright  V.  Cotton,  4  Wood,  T.  Ca.  88. 
Attorney-General  v.  Chohnley,  Ambl. 
150.  7"Bro.  P.  C.  34..  (Svo.  ed.) 

(c)  On  a  prescription  absolute,  un- 
less it  be  proved  that  the  lands  have 
paid  tithes,  their  having  belonged  to 
a  dissolved  monastery  merely,  will  be 
prima  facie  evidence,  that  they  im- 
memorial ly  held  ir,  discharged  of 
tithes,  but  the  religious  house  must 
have  been  founded  before  the  time  of 
legal  memory,  {viz.  1  Rich.  I.  anno 
1189.)  for  if  afterwards,  there  could 
be  no  such  prescription.  Nash  v. 
Molins,  Cro.  Eliz.  206'. 

(d)  To  entitle  lands  to  this  ex- 
emption, it  is  necessary  they  should 
have  been  in  the  hands  of  those  or- 
ders before  the  council  of  Laterally 
(anno  1179.)  Stnieh/  v.  Ullithorn, 
Jlardr.  101,  and  if  such  lands  have 
ever  paid  tithes,  it  will  induce  a  pre- 
sumption that  they  were  purchased 
by  them  after  that  time.  Lord  v. 
Tnrk,  P.unb.  122.  Another  restric- 
tion on  this  exemption  is,  that  the 
lands  are  only  privileged  while  in  the 
hands  of  the  person,  who  has  an 
estate  of  inheritance  in  them,  or  an 
estate  tail  for  a  lessee  for  life  or  for 
years  (unless  under  the  crown  im- 
mediately) is  chargeable  during  his 
occupation.  Anon.  Owen,  4(). 

(e)  But  temporal  persons  had  only 
txco  ways  of  discharge,  1st.  V>y  grant 
of  the  parson, patron,  and  ordinary; 
and  2d,  by  a  prescription  sub  modo ^ 
and  not  by  a  prescription  absolute. 

Thea 
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Then  came  31  H.  VIII.  and  enacted  that  as  well  the  king,  as  all  and 
every  person  who  shall  have  any  hereditaments  who  belonged  to  mo- 
nasteries or  other  religious  or  ecclesiastical  houses,  shall  retain,  keep, 
and  enjoy  the  same  according  to  their  estates  and  titles,  discharged  and 
acquitted  of  payment  of  tithes,  as  freely,  and  in  as  large  and  ample 
manner  as  the  said  late  abbots,  ^c.  occupied,  possessed,  or  enjoyed  the 
same  at  the  days  of  their  dissolution. 

This  clause  hath  continued  the  discharge  by  bull,  composition  and 
order,  which  was  before  the  act,  arnl  which  else  would  have  been  dis'- 
solved  with  the  spiritual  bodies  to  which  they  were  annexed.— (S/erfe  v. 
Drake,  M.  15  Jac.  i.  Hob.  297.  (a) 

It  hath  likewise  continued  the  discharge  by  prescription,  which,  though 
it  would  otherwise  have  continued  in  the  king,  •  who  is  persona  mixtOf  [  *  190  ] 
and  therefore  capable  of  such  a  discharge  at  common  law,  yet  it 
would  have  failed  in  the  case  of  a  mere  layman,  such  a  one  (as  I  have 
already  said)  not  being  allowed  to  plead  a  prescription  in  non  decimandOf 
but  only  in  modo  decimandi.  (b) 

It 


fa  J  By  virtue  of  the  above  clause 
laymen  holding  abbey  lands  deriva,- 
tively,  enjoy  the  above  exemptions 
from  tithe,  and  not  only  tenants  in 
fee  enjoy  thera,  but  tenants  for  life 
also.  Heft  V.  Meeds,  4  Gwjl.  1515, 
and  in  tail.  Wilson  v.  Redman,  llardr. 
174,  arc  entitled  to  hold  tithe  tree, 
as  possessors  in  succession,  though 
the  estate  be  divided  under  a  mar- 
riage settlement. 

(b)  It  is  now  clearly  established 
that  a  layman  cannot  prescribe  a  non 
decirm/ndi.  Allen  v.Pory,  2  Keb.  45. 
Breury  x.Manby,  3  Wood,  T.  Ca.  43. 
3  Burn  Eccl.  Law,  432.  3  Gwil.904. 
Neither  can  a  hundred  or  a  county  so 
prescribe  for  that  which  in  its  nature 
is  dejure  titbable  ;  sed  secns  of  things 
not  in  their  nature  tithablc  de  jure  ; 
for  in  such  case  they  arc  discharged 
without  a  custom  to  thecontrary,  and 
tlicy  do  but  insist  on  iheir  ancient 
right,  and  that  the  custom  hath  not 
prevailed  against  it.  Hicks  v.  Wood' 
son,  Ld.  Raym.  137.  Salk,  G5it.  So 
neither  shall  a  layman  set  up  against 
a  claim  of  tithe  mere  non-payment 
from  time  immemorial,  whether  the 
claimant  be  a  lay  impropriator,  or 


ecclesiastical  rector.  Bury  Corpord- 
tion  V.  Evans,  Corny.  643.  Jennings 
\.  Lettis,  3  Gwil.  952,  and  whether 
the  non-payment  extends  to  all  or 
only  a  part  of  the  tithes.  Nagle  r. 
Edwards,  4  Gwil.  1442.  Sed  vide 
Lord  Loughborough's  remarks  on 
this  case  in  Rose  v.  Calland,  5  Ves. 
186'.  • 

'I'hcre  is  a  distinction,  hov»'ever, 
between  a  prescription  in  non  deci- 
mandi, and  a  claim  of  all  or  a  por- 
tion of  tithes,  supported  by  evidence 
of  actual  enjoyment  of  the  pernancy 
of  them  ;  for  the  former,  as  being  un- 
lawful, cannot  be  maintained  or  pre- 
sumed, but  the  title  to  the  latter 
not  being  unlawful,  may  be  support- 
ed by  evidence  of  long  possession  ; 
therefore,  where  there  has  been  an 
actual  pernancy  of  all,  as  in  Fan- 
shazve  v.  Rotheramy  3  G^^il.  1 178,  and 
Edieards  v.  Vernon,  H.  1 78 1 ,  zra  Scacc, 
or  a  portion  of  tithes,  as  in  Scot  v. 
Carey,  T.  179.9,  in  Scacc.  and  Strutt 
v.  Baker,  2  Yes.  jun.  625,  by  lay 
hands,  under  a  conveyance  as  lay 
property,  for  a  long  time,  equity  will 
not  interfere  in  favor  of  the  rector, 
4'C.  to  disturb  auch  potscssion,  by 
V  2  calling 
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It  hath  also  created  a  new  discharge,  and  that  is  .unity  of  possession 
of  the  parsonage  and  land  in  one  hand. 

But  to  make  this  unity  a  good  discharge  within  this  act,  it  must  be  a 
perpetual  one,  i.  e.  a  tempore  cujus,  8fc.  till  the  dissolution  ;  and  though 
it  be  perpetual,  yet  if  the  abbot,  or  his  farmer,  paid  tithe  before  the  dis- 
solution, that  would  destroy  the  prescription,  (a)  because  it  would  prove 
there  was  no  real  discharge,  for  an  unity  by  prescription  is  not  itself  a 
perfect  discharge,  but  from  thence  the  law  will  prima  facie  presume  one, 
though  it  cannot  be  found  ;  (Slade  v.  Drake,  M.  15  Jac.  I.  Hob.  298.) 
and  therefore  if  the  jury  find  nothing  but  a  perpetual  unity,  it  is  found 
against  the  pleader,  and  therefore  in  pleading  such  an  unity  you  must  add, 
that  ratione  inde  they  held  discharged  of  payment  of  tithe  time  out  of 
mind,  for  that  fixes  it  to  (he  statute ;  yet  the  unity  and  not  the  conclusion 
must  be  traversed. — Ingram  v.  Thackston,  in  Scacc.  1748. 

From  hence  it  appears,  that  if  the  appropriation  were  made  within 
time  of  memory,  upon  the  point  of  unity  the  statute  will  be  of  no  avail ; 
but  in  such  case  he  may  alledge  the  said  branch  of  the  act,  and  that  the 
abbots,  ^T.  a  tempore  cujus  till  the  dissolution  held  the  land  discharged 
of  tithe,  and  give  such  evidence  that  he  may  approve  it,  which  must  be 
a  posteriori.-^ P riddle  V.  Napper,  M.  1612.   11  Co.  14. 

But  if  the  abbey  were  founded  within  memory,  or  the  land  purchased 
to  the  abbey  within  memory,  then  he  cannot  prescribe ;  but  if  the  abbey 
had  been  time  of  mind,  and  an  appropriation  since,  yet  he  may  prescribe 
in  a  general  discharge  ;  for  that  may  be,  though  an  unity  came  after,  (b) 

Of 

calling  on  defendants  to  shew  a  legal  proved,  but  the  time  of  it  cannot  be 

-  commencement.  ascertained,  and  there  is  no  evidence 

The  king  is  not  fx  prcerog.  dis-  of  tithe  having  been  paid,  its  exemp- 

charged  from  tithes  for  the  ancient  tion  may  be  presumed.     Wildman  v. 

demesnes  of  the  crown,  but  he  is  ca-  Oachs,  PoUexf.  I.     'J  his,   therefore, 

pable  of   a  discharge   de  non  deci-  is  in  effect  a  discharge  by  prescrip- 

mandi  by  prescription,  for  he,  as  well  tion,  and  when  put  specially  on    the 

as  a  bishop,  is  persona  mixta,  but  if  record   may  be  so  pleaded.    Slade  v. 

the  king  alien  any  of  his  discharged  Drake,  Hob.  299. 

lands,  his   patentee  shall   pay  tithe.  ('bj  Lands  formerly  belonging  to  a 

Hotfiam  V.  Foster,  3  Gwil.  86*9,   and  Cistcrtain  ablx-y,  are  discharged   of 

from  the  time  of  such  alienation,  the  tithes   while    in    manurance    of    the 

prescription  is    gone   for   ever,  and  owner,  though  such  lands  were  un- 

can  never  afterwards  revert  even   to  dcr  lease  for  years,  at  the  time  of  the 

the    king   by    any    means  whatever,  dissolution  of  the  abbey,  for  the  pri- 

Comfort  V.          ■  ■     ■■,  Ilardr.  315.  vilege,  though  personal,  existed  then 

(a)  Vide   Benton   v.  Trott,    Mo.  in  right,  though  not  in  esse,  and  the 

528.  S.  P.  for,  if  the  unity  be  within  reversioners  were  entitled  to  the  dis- 

the    time   of  memory,  or    tithe  has  charge  as  soon  as  the  lands  reverted 

been  paid,  it  is  not  discharged  by  the  into    their    own    hands.     Cawley  v. 

statute.     However,  if  the   unity  be  Kfj/s,  4Gwil.  1308,where£_yre, C.B. 

recognized 
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Of  the  other  ways  of  discharge  continued  by  this  act,  it  is  only  ne- 
cessary to  say,  they  must  be  properly  pleaded,  for  tithe  of  right  belongs 
to  the  church,  and  if  you  will  discharge  a  just  demand,  you  must  satisfy 
the  court  of  your  discharge. — Slade  v.  Drake,  M.  15  Jac.  L  Hob.  299. 

But  note,  this  clause  of  discharge  in  31  Hen.  VIII.  extends  only 
to  such  religious  houses  as  came  to  the  king  by  virtue  of  that  act,  or  by 
52  Hen.  VIII.  c.  24.  (Canterbury  Archbp.'s  Ca.  T.  1596.  2  Co.  47.) 
and  not  to  such  which  came  to  him  either  by  virtue  of  27  Hen.  VIII.  or 
1  Ed.  yi.—Fossett  v.  Franklin,  M.  25  Car.  II.  T.  Raym.  225. 

Where  the  discharge  is  by  order  only,  it  is  limited  to  so  long  as  the 
land  is   in  the  occupation  of  the  owners,  but  if  the  land  *have  never  [  *19l  ] 
paid  tithe,  though  it  be  proved  never  to  have  been  in  tenants'  hands,  yet 
the  general  presumption  of  a  total  discharge  shall  prevail. — Ingram  v. 
Thackston.\n  Scacc.  M'iQ. 

In  debt  upon  the  statute  2  Ed.  VI.  the  defendant  pleaded  not  guilty, 
and  insisted  on  the  proviso  of  barren  lands  ;  the  case  was,  he  ploughed 
and  denshired  an  ancient  warren  and  sheep-walk,  in  which  were  some 
furzes,  and  the  first  crop  upon  107  acres  was  of  the  value  of  £240,  and 
upon  this,  without  more  evidence,  the  judge  thought  it  sufficient  to  shew 
the  land  was  not  suapte  natura  barren,  but  profitable  land. — Bourscough 
V.  Jston,  per  Dolbin,  J.  1693.  («) 

So  if  a  wood  be  stubbed  and  grubbed,  and  made  fit  for  the  plough  and 
employed  thereunto,  yet  it  shall  pay  tithe  presently,  for  wood  ground  is 
terra  fertilis  etfacunda. — 2  Inst.  656.  (b) 

Lord  Hardwicke  held  such  land  only  within  the  clause  of  the  statute, 
relating  to  barren  land,  as  over  and  above  the  necessary  expence  of  in- 
closing and  clearing,  required  also  expence  in  manuring,  before  they 
could  be  made  proper  for  agriculture,  and  therefore  decreed  tithe  upon  its 
being  proved,  that  the  land  bore  better  corn  than  the  arable  land  in  the 
parish,  without  any  extraordinary  expence  in  manure,  <^'c.  and  that  it  had 
paid  tithe  of  milk,  viooA,  &)C.  before. — Stockwell  v .  Terry ,  T.  1748. 
1  Ves,  117. 

recognized    the    case    of  Porter  v.  31  ifen.  VIII.  c.l3.  ^nora.  Clayt.41. 

Bathurst,  Cro.  Jac.  559.  2  Rol.  Rep.  pi.  70.  Canterbury  Arbp.'s  Ca.  2  Co. 

142.  Palm.  lis.  47.     Fossttt  \.  Franklin,  T.  Raym. 

The  lands  belonging  to  the  lesser  225. 
abbies  which  came  to  the  crown  by  (a)   And  the  like  was  determined 

27  Hen.  VIII.  c.  28,  or  1  Ed.  VI.  are  in  Stock-well  v.  Terry,  1  Ves.  1 15,  as 

not   enti'Je<l    to    these   exemptions,  to  a  common  sheep  field,  which  was 

though  such   lands  were  discharged  over-run  with  brushwood,  briars,  and 

when  in  the  hands  of  religious  houses,  weeds, 
for  that  statute  does  not  contain  any  (bj  Etvide  Anon.  2  Freem.  334. 


clause  similar  to  the  21st  section  oi 


Note; 
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Note ;  In  the  same  cause  it  appearing  that  a  modus  of  £\S  was  paid 
for  the  tithe  of  Grange  farm,  to  which  ijiere  was  common  appurtenant  in 
the  land  inclosed,  a  parcel  of  which  was  allotted  by  the  act  for  inclosing 
to  the  farm,  the  chancellor  held  the  modus  extended  to  such  inclosed 
land. 

If  one  do  gain  land  from  the  sea,  and  plovy  it,  he  shall  pay  tithe,  for 
the  land  is  not  suapte  natura  barren. —  Wii  v.  Bucks,  E.  J4  Jac.  1. 
3  Bulst.  165.  1  Rol.  Rep.  354. 

So  of  any  other  land  covered  with  water. — SMrington  v.  ThKOodi 
T.  1596.  Cro.  Ehz.  475.  (a) 

This  statute  extends  only  to  predial  tithe,  i.  «.  ex  fructihm  pra:diorum 
lit  bladajfanum,  S^c.  ^u  exjructibm  aritorum,  ut  poma,pyra,  Sfc.  but 
tithe  of  cheese,  milk,  calves,  lambs,  S^'c.  are  not  predial  but  mixed ;  and 
therefore  in  an  action  brought  for  not  setting  out  tithe  of  cheese,  milk, 
^c.  after  verdict  for  the  plaiutitF,  judgment  was  arrested.— 2  Inst.  648. 
649.  (*) 


^aj  But  if  any  additional  expence 
is  required  to  produce  the  first  year's 
crop,  seven  years  shall  be  allowed. 
Stockwell  V.  Terry,  1  Ves.  117.  And 
so  if  the  lands  require  manure  before 
they  yield  any  crop.  Jones  v.  Le 
Davids,  Peake's  Evid.  418. 

So  in  Byron  v,  Lavib,  4  Gwil.  1 594, 
the  land  was  a  hollow  parcel  of 
ground,  surrounded  by  banks,  the 
uneven  and  banking  part  of  which 
produced  nothing  but  briars  ;  the 
fiat  part  was  so  log?y,  wet,  and 
deep,  that  no  cattle  could  tread  upon 
it  without  danger  ;  when  drained  and 
ploughed  it  could  not  be  harrowed 
tut  by  men,  the  uneven  and  banking 
part  could  not  even  be  plf)ughed  till 
it  bad  been  dug,  and  the  crops  pro- 
ducet',  during  the  year  for  which  the 
plaintiff  claimed,  were  so  bad,  and 
fell  so  short  of  the  expence  of  cul- 
tivation, that  it  would  be  impossible 
for  defendant  to  reimburse  himself 
for  twtnty  years.  This,  said  Eyre,  B. 
(sitting  for  the  Chancellor  in  Cia\ 
Cane.)  is  a  case  protected  by  the 
statute. 

Cb)  So  where  plaintiff  declared 
for  not  setting  out  predial  and  other 
tithes,  as  those  of  lambs,  wool,  S)-c. 
^ud  the  jury  found  a  general  verdict, 


judgment  was  arrested  on  the  like 
objection.  Fainv.  Nickolls,  1  Brownl. 
65. 

As  to  the  evidence,  in  an  action  on 
this  statute,  vide  Feake's  Laxv  oj" 
Etid.  cap.  l6.  s.  2. 

Fro^dial  tithes  also  comprehend 
corn,  flax,  hemp,  hay,  hops,  salfron, 
woad,  4t'-  Norton  v,  Clarke,  1  Gwil. 
428.  Coppice  woods  are  also  pra;- 
dial,  apd  must  be  set  out  on  the  spot 
at  the  time  of  falling,  for,  though 
non  annvatim  rcnovantur,  yet  when 
cut  they  grow  up  again,  and  are 
again  cut  at  certain  times,  like  saf- 
fron. Sed  secvs  as  to  limber  trees. 
Walton  V.  Tryon,  Ambl.  131,  which, 
at  and  after  twenty  years  growth,  aro 
exempt  by  statute  45  Edv:.  III.  c.  3. 
which  conipieliends  all  sorts  of  tim- 
ber, whether  so  deemed  by  law  or 
custom.  Abbot  v  llicks,  1  Wood,  T. 
Ca.  320.  Larjicld  v.  Cooper,  ibid.  330, 
and  this  exemption  extends  to  the 
bark  as  well  as  the  body  of  the  tree. 
2  Inst.  643,  and  so  to  the  lop  and 
top,  for  the  subsequent  use  of  the 
wood  will  not  make  that  tithublo 
w  hich  was  not  so  before.  IValton  v. 
Tryon,  sup.  where  it  was  held  that 
lops  and  tops  of  trees  above  twenty 
years  growth  were  exempt  from  tithe, 

and 
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and  so  arc  faggots  and  billets  made 
therefrom.  Morden  v.  Knight,  2  Gwil. 
841. 

It  is  laid  down  in  2  Inst.  6ii,  that 
if  a  man  cut  down  timber  trees 
tithes  shall  not  be  paid  for  the  ger- 
mins  growing  from  the  roots,  for  the 
root  is  part  of  the  inheritance  ;  but 
Ilardxoiclcc, C.\n  JVcilton  v.  7Vj/o«,sup. 
said,  this  had  been  contradicted,  for 
most  coppices  grew  from  the  germins 
of  old  timber  trees. 

NVood  growing  in  hedge  rows  is 
tithable  if  not  timber.  Biggs  v.  Mar- 
tin, 1  Wood,  T.  Ca.  321.  Manldl  v. 
Paine,  4  Gwil.  1  .•)04. 

If  the  vicar  be  not  endowed  of 
tithe  wood,  or  claim  it  not  by  pre- 
scription, the  parson  is  inlitlcd  de 
fiierojurc.  Ilenoiddsv.  Green,  2  Bulst. 
27.  Etwide Norton  v.Clcirke,  J  Gwil. 
428. 

In  debt  on  this  statute  for  not  set- 
ting out  tithe,  the  declaration  stated, 
that  within  forty  years  before  the 
statute,  they  were  of  right  yielded 
and  payable,  and  yielded  and  paid. 
Proof  that  the  land  had  never  paid 
tithe,  but  always  been  in  pasture 
\vithin  living  memory,  will  not  de- 
feat this  action.  Mitchell  v.  Walker, 
5  T.  11.  260.  But  where  there  is  no 
evidence  of  tithe  being  paid  at  all  in 
the  like  case,  plaimiif  cannot  re- 
cover. Mansfield  v.  Clarke,  5  T.  Kcp. 
260.  264  (n). 

If  the  owner  justly  divide  the 
tithe  from  the  nine  parts,  and  sets  it 
out,  but  immediately  afterwards  car- 
ries it  away,  this  is  a  fraud  within 
the  statute.  Healc  v.  Spratt,  2  Inst. 
6'4p.  Anderson's  Ca.  Clayl.  20.  S.  P. 

Though  a  lease  of  tithes  cannot  be 
without  deed,  yet  a  parol  agreement 
for  retaining  tithes  will  bur  the  par- 
son of  this  action.  This  agreement 
is  sometimes  called  lu  composition, 
but  it  must  not  be  confounded  with  a 
composition  reaJ.  Bernard  ■v-.  Evans, 
1  Lev.  24.  T.  Ilaym.  14. 

Where  a  parson  has  agreed  with 
the  occupiers  for  retaining  their 
tithes,  he  cannot  bring  this  action  for 
not  setting  iht-m  out  till  the  agree- 
ment is  determined,  but  the  parson 
Ci^nnot  determine  it|without  giving 


the  occupiers  a  reasonable  notice. 
This  point,  said  Buller,  3.  was  quite 
settled  in  (Fyburd  v.  Tuck,  1  Bos.  <Sf 
Pull.  465  ;  and,  he  observed,  that  in 
Hewitt  V.  Adams,  7  Bro.  P.  C.  64, 
(2d  edit.)  where  the  notice  has  been 
given  only  a  month  before  Michaelmas 
Day,  on  which  the  composition  was 
payable,  upon  a  question  put  to  the 
judges  as  to  its  sufficiency,  they 
agreed  7ieni.  con.  that  it  was  not  a 
suflicient  notice,  for  that  a  notice  to 
determine  a  composition  should  be 
given  with  analogy  to  that  given  in  a 
holding  of  land  ;  and  in  Bishop  v. 
Chichester,  2  Bro.  Ch.  Ca.  I61,  Lord 
Thurloxji  held  the  same  doctrine.  So 
the  death  of  an  incumbent  will  de- 
termine a  composition  between  him 
and  his  parishioners,  and  his  suc- 
cessor is  not  obliged  to  give  notice  of 
his  intention  to  receive  tithe  in  kind. 
Anon.  Bunb.  294.  But  if  the  suc- 
cessor, after  induction,  receive  the 
former  composition,  it  is  so  far  a  con- 
firmation of  it  as  to  oblige  him  to 
give  regular  notice.  Brown  v.  Bar- 
low, 3  Gwil.  1001. 

As  to  the  verdict,  if  it  be  found  for 
the  plaintiff",  the  jury  must  shew  how 
much  of  the  debt  by  the  declaration 
demanded  is  due  to  him,  by  taking 
treble  the  value  of  the  tithe  sub- 
tracted. Degge,  40 i,  {6th  edit.)  And 
as  it  has  been  held  that  the  plaintiff 
shall  recover  according  t©  the  ver- 
dict, if  in  the  statement  of  the  treble 
value  there  be  an  error  in  the  cal- 
culation against  the  plaintiff,  and  he 
demanded  less  than  his  due,  for 
which  an  exception  was  taken,  (on 
motion  in  arrest  of  judgment  after 
verdict)  tbat  he  ought  to  have  ac- 
knowledged satisfaction  for  the  whole. 
The  court  over-ruled  the  objection, 
beca.use  the  d*>mand  was  not  for  a 
certain  sum,  but  only  for  what  the 
JAiry  should  give,  and  he  can  recover 
no  more.  Pemberton  v.  Shelton,  Cro. 
Jac.  4f|8.  2  Rol.  Rep.  54.  Vide 
etiajn  Bolls  v.  Atkinson,  1  Lev.  1 85. 
2  Sid.  320.  Bastard  v.  Hancock, 
Garth.  36 1. 

As  to  the  costs,  at  common  law  the 
plaintiff  in  this  action  was  not  en- 
titled ta  co&ts,  but  he  now  is  to  a 

certain 
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CHAPTER  III. 

OF    ACTIONS    UPON    5    ELIZ.    C.   4.  ('fl^ 

THE  5  Efo.  c.  4.  enacts,  That  no  person  shall  exercise  any  trade  (^6^ 
who  has  not  served  as  an  apprentice  for  seven  years,  under  the  penalty 
of  £'2,  per  month,  to  be  recovered  by  whoever  will  sue  for  the  same. 

None  but  what  were  trades  at  the  time  of  making  this  statute  are 
within  it,  therefore  it  ought  to  be  averred  in  the  declaration  (or  indict- 
ment) that  it  was  a  trade  at  the  time  of  making  the  act,  and  it  is  a  good 
exception  in  arrest  of  judgment,  that  it  is  not  so  averred  ;  unless  it  be 
a  trade  within  the  very  words  of  the  act,  and  then  no  such  averment  is 
necessary. — R.  v.  Slaughter,  H.  I699.  Salk.  611.  Ld.  Raym.  513. 
R.  v.  Monro,  H.  3  Geo.  II. 


certain  extent,  under  the  stat.  8  &  9 
W.  III.  c.  1 1.  s.  3.  Neither  was  de- 
fendant entitled  to  costs  under  stat. 
23  i/cM.  VIII.  c.  15.  though  the  plain- 
tiff were  nonsuit,  or  defendant  had  a 
verdict ;  for  an  action  on  this  statute 
is  not  one  upon  contract,  or  for  an 
immediate  perbonal  wrong  to  the 
plainiitf,biitfora  misfeasance.  Down- 
ton  V.  Finc^,  2  Inst  651.  but  defend- 
ant is  now  entitled  to  his  costs  in 
such  cases  under  the  8  &  9  IF.  III. 

Where  a  statute  gives  damages  by 
creation,  plaintiff  shall  not  recover 
costs,  because  damages  being  given 
out  of  course,  and  not  by  the  com- 
mon law  itself,  the  statute  is  intro- 
ductory of  a  new  law,  therefore  the 
plaintiff  shall  recover  only  what  the 
statute  gives  him.  Diet.  Arg.  in  Tur- 
nery. Gal/ike,  Hard.  152. 

As  to  the  judgment.  This  being  an 
action  to  recover  treble  value  of 
tithes,  where  the  single  was  not  re- 
coverable at  common  law,  the  judg- 
ment was  formerly  only  for  the  debt 
which  the  jury  found,  the  costs  not 
being  recoverable  by  the  statute  of 
Gloucester.  Co.  Entr.  162.  so  that  if 
the  jury  gave  damages  and  costs, 
plaintiff  was  bound  to  enter  a  remit- 
titur, and  take  judgment  for  the  debt 


only.  Dagg  v.  Penkevon,  Cro.  Jac. 
70  ;  but  the  statute  of  8  &  9  fT.  III. 
c.  11.  has  altered  this  also. 

If  the  issue  be  on  a  collateral  mat- 
ter, as  on  the  custom  of  tithing, 
(Costerdam's  Ca.  cited  in  Yelv.  127.) 
or  discharge  by  statute,  which  is 
found  against  the  defendant,  and  he 
has  not  taken  the  value  by  protesta- 
tion, he  shall  pay  the  value  expressed 
in  the  declaration,  for  by  pleading 
the  collateral  matter  in  bar,  he 
has  confessed  the  whole  declaration. 
Bowles  V.  Broadhead,  Alleyn.  88. 

If  the  action  be  against  several  de- 
fendants, and  the  verdict  against  one 
or  two  only,  plaintiff  shall  have  judg- 
ment against  those,  though  the  others 
recover  against  him.  Brounv.  Nelson, 
Sty.  317.  Vide  etiam  Bastard  v. 
Hancock,  Carth.  36*1. 

See  more  of  this  subject,  so  far  as 
the  decisions  in  Chancery  and  Ex- 
chequer affect  the  same,  in  Bridgm., 
Anal.  Dig.  of  Eq,  Ca.  tit.  Tithes. 


(a)  This  act  was  amended,  and  in 
part  repealed,  by  stat.  54  Geo.  III. 
c.  q6. — See  note  at  the  end. 

(b)  Or  set  any  person  to  work  in 
such  mystery. 

And 
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And  note ;  it  must  Jbe  averred  to  be  a  trade  within  the  realm  (or  king- 
dom) of  England  or  Wales  at  the  time  of  making  the  act. — Queen  y. 
Robinson,  T.  13  Ann. 

Only  such  trades  are  within  the  equity  of  the  act  as  require  skill ;  but 
whether  it  were  a  trade  or  not  at  the  time  of  making  the  statute,  or 
whether  any  skill  be  requisite  to  the  exercise  of  it,  is  matter  of  fact  pro- 
per for  the  determination  of  the  jury. — R.  v.  Slaughter,  H.  1699.  Salk. 
611.  Lord  Raym.  513. 

It  has  been  objected,  tliat  the  using  a  trade  in  a  country  village  is  not 
within  the  statute,  (JR.  v.  Turnith,  21  Car.  II.  1  Mod.  26.)  and  in  the 
case  of  R.  v.  Langlej/,  H.  6  Geo.  II.  Mr.  J.  Page  said  he  had  often 
known  indictments  quashed  upon  such  exception :  however,  I  do  not 
apprehend  it  would  now  be  allowed ;  for  in  such  case  at  the  sittings 
at  Westminster  it  was  mentioned,  but  Xee,  C.J.  made  slight  of  the 
objection. — Case  of  London  City,  8  Co,  129»  Qase  of  Monopolies, 
11  Co.  84. 

On  motion  to  quash  an  information  against  the  defendant  for  exer- 
cising the  trade  of  a  baker  without  having  served  an  apprenticeship  at 
the  parish  of  S.  in  Kent.  The  first  objection  was,  that  it  did  not  appear 
that  the  offence  was  committed  in  the  city,  borough,  or  market  town. 
Secondly,  that  it  did  not  appear  but  that  the  defendant  exercised  this 
trade  when  the  act  was  made.  But  the  court  held,  that  neither  the  en- 
acting part  of  the  statute,  nor  the  preamble,  gave  any  foundation  for  the 
first  objection,  and  that  the  offence  was  clearly  well  laid;  though  they, 
said,  if  it  came  out  in  evidence  that  he  followed  the  business  only  in  a 
small  village,  it  had  been  the  common  *  practice  to  find  for  the  de-  [  *  193  ] 
fendant.  As  to  the  second  objection,  the  court  said,  it  must  be  pre- 
sumed at  this  length  of  time,  though  the  objection  would  have  held 
whilst  the  law  was  recent. — Ball  q,  t.  v.  Cobus,  T.  30  &  31  Geo.  II. 
1  Burr.  366. 

It  has  been  holden,  that  serving  seven  years  as  an  apprentice  beyond 
sea,  without  being  bound,  is  sufficient,  and  therefore  an  indictment  was 
quashed,  because  it  only  said  he  had  not  served  as  an  apprentice  iiifra 
regnum  Anglicz  aut  Wallia. — R.  v.  Fox,  £.  1699-  Salk.  67.  (a) 

In  an  action  qui  tarn  for  exercising  a  trade,  the  question  arose.  What 
should  be  a  service  ?  On  which  Holt,  C.  J.  cited  a  case  between  Hopr 
kins  and  Young,  in  B.  R.  on  a  special  verdict,  where  it  was  adjudged, 
that  if  a  person  serving  seven  years  in  the  exercise  of  his  trade  to  any 
person  exercising  that  trade,  though  that  person  have  no  right  to  use 

CaJ  But  serving  ^^»e  years  in  any      son  to  use  the  trade  in  England,  Ca. 
country,  Jay  the  law  of  which  more  is      of  Law  and  Eq.  7. 
not  requrred,  will  not  qualify  a  per- 

that 
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that  trade,  vet  being  employed  in  it  seven  years,  that  shall  be  a  good 
service  though  he  were  not  an  apprentice ;  also  he  said  he  had  holden 
that  if  a  woman  marry  a  tradesman,  and  be  employed  therein  seven  years, 
and  then  the  hwsband  die,  she  may  use  that  trade  after  her  husband's 
death  ;  and  also  if  she  marry  a  second  husband,  she  may  continue  to 
exercise  that  trade,  and  if  she  die  her  husband  may  continue  to  exercise  it, 
provided  he  were  employed  in  the  exercise  of  it  seven  years  in  his  wife's 
life-time ;  he  said  he  had  mentioned  all  these  opinions  of  his  to  the  rest 
of  the  judges,  who  all  concuned.— Pc'fl/«  v.  Johnson,  H.  1  Ann.  West- 
minster. Salk.  MSS. 

The  foregoing  case  shews  that  the  construction  put  npon  this  statute 
has  been  a  very  liberal  one  in  favour  of  defendants  ;  however,  there  has 
been  no  ease  which  has  been  determined  to  be  within  the  act,  unless 
there  have  been  in  some  manner  a  service  for  seven  years  ;  therefore  one 
who  is  a  partner  to  a  person  qualified  will  not  be  w  ilhin  the  act,  unless 
he  have  served  seven  years.  {Rex  v.  Driffield,  18  Geo.  11.  per  cur.) 
But  if  the  defendant  can  in  any  manner  prove  the  following  of  the  trade 
for  s«ven  years,  it  will  be  sufficient  without  any  binding  (and  he  shall  be 
suffer^  to  make  it  out  by  months  and  weeks) :  yet  the  word  apprentice 
is  the  very  material  word  of  the  statute,  and  an  indictment  without  it 
would  be  ill. — Regina  v.  Taylor,  E.  1  Ann.  2  Raym.  1159. 

It  has  been  holden  to  be  sufficient  if  the  defendant  have  followed  the 
trade  seven  years  as  a  master,  witliout  any  prosecution  against  him  with 
effect.— fFrt//e«  v.  Houlton,  1759.  1  Bla.  233. 

A  person  who  follows  a  trade  as  a  journeyman  is  not  subject  to  the 
penalties  of  this  statute,  though  he  has  not  served  an  apprenticeship. — 
T.  9  Geo.  II.  B.  R.  (ti) 
f  194  ]  On  a  special  verdict  the  case  was,  The  defendant  was  a  Turkey  mer- 
chant, and  exported  woollen  manufacture  into  Ttirkey ;  he  employed 
clothiers  that  had  served  apprenticeships  to  work  the  cloth  in  his  own 
house  at  his  own  charge,  and  with  his  own  materials ;  and  the  court  held 
that  the  defendant  was  the  trader  in  this  case,  because  he  eninloyed  the 
rest  who  were  but  as  servants;  they  held  likewise  that  this  was  trading 
within  the  statute,  for  whether  the  utterance  be  within  the  realm,  or 
i»  Turkey,  is  immaterial.^ — Hobbs  q.  t.  v.  Young,  T.  1691.  Salk. 
610. 

But  where  a  special  verdict  found  that  tlie  defendant  was  a  money 
partner  in  the  brewing  trade  with  Cox,  who  was  qualified  ;  but  tliat  by 

('a^  The  statute  indemnifies  a  man  has  been  apprenticed  to  them  alL 
w  usiijg  several  trades,  provided  he      Hobbs,  q.  t.  v.  Youug,  Ciirth.  lt)3. 

ajrreemeut 
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agreement  he  was  not  to  interfere  in  the  trade,  but  that  Cox  had  an 
allowance  for  that  purpose,  the  court  held  it  was  not  within  the  meaning 
of  the  statute. — Reynard  v.  Chaser  M.  SO  Geo.  II.  K.  B. 

Note ;  Freemen  and  their  wives  cannot  be  witnesses,  where  part  of 
the  penalty  goes  to  the  city  or  town  corporate  where  the  offence  is  com- 
mitted.— JR.  V.  Seymour,  M.  6  Geo.  IL  per  Raym.  Guildhall. 

Though  the  plaintiff  in  this  action  be  not  entitled  to  costs  if  he  re- 
cover, yet  he  must  pay  them  if  the  verdict  be  found  against  him. — Jeynes 
V.  Stevenson,  E.  10  Geo.  C.  B.(a) 
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(aj  Note.  By  31  Eliz.  c.  7.  all  suits 
for  using  a  trade,  without  having 
been  brought  up  in  it,  shall  be  sued 
and  prosecuted  in  the  general  quar- 
ter st'ssions  of  the  peace  or  the  assises, 
in  the  same  county  where  the  offence 
shall  be  conimittcd. 

In  tlie  construction  of  this  statute, 
it  has  been  beUi,  that  it  restrains  not 
a  suit  in  the  King's  Bench  or  Exche- 
quer, for  the  negative  words  are  not, 
tiiat  such  suits  shall  be  brought  in 
any  other  county  -,  the  prerogative  of 
these  high  courts  cannot  be  restrain- 
ed without  express  words.  Shoyle  v. 
Taylor,  Cpo.  Jae.  178.  Davuon  v. 
^«frW,Hob.  184.  Ukks's  Ca.  1  Salk. 
073. 

^Thc  Stat.  5  Eliz.  c.  4.  having  of 
late  rendered  divers  industrious  per- 
sons the  sport  of  informers,  who  in- 
quisitively sought  out  those  who  had 
pot  served  an  apprenticeship  as  the 


objects  of  their  prosecution,  the  le- 
gislature, in  the  fifty-fourth  year  of 
his  present  majesty,  thought  fit  to 
pass  an  act  {cap.  ()6)  for  their  relief, 
and  by  that  statute  it  is  enacted,  in 
sect.  1.  that  so  much  of  the  statute 
of  5  Eliz.  as  prohibited  persons  from 
exrrcising  any  art,  except  they  had 
served  an  apprenticeship  of  seven 
years,  should  be  repealed ;  and  by 
sect.  2.  all  other  parts  of  the  same 
act  which  respect  apprentices  are  re- 
pealed ;  but  by  sect.  3.  justices  may 
hear  complaints  in  other  matters  as 
before  ;  and  sect.  4.  declares,  that 
the  custom  of  London  respecting  ap- 
prentices shall  not  be  affected. 

The  above  statute  (says  Mr.  Tiddf 
p.  15)  extends  to  all  penal  statutes, 
whereby  the  forfeiture  is  limited  to 
the  king,  or  to  the  king  and  the 
party,  whether  made  before  or  after 
the  statute. 


CHAPTER  IV. 


GENEKAJ.  RULES  CONCERNING  ACTIONS  ON  PENAL  STATUTES. 


BY  31  Eliz.  c.  5.  it  is  enacted,  That  all  actions,  8}C.  brought  for  any 
forfeiture  upon  any  penal  statute  made  or  to  be  made,  whereby  tl>e  for- 
feiture is  limited  to  the  king,  shall  be  brought  withia  two  years :  and  all 
actions  upon  any  penal  statute,  the  benefit  whereof  is  limited  to  ikit 
Jting  and  to  the  prosecutor,  shall  be  brought  within  one  year. 

And  in  default  of  such  pursuit,  then  the  same  to  be  brought  for  the 
l^ing  at  any  lime  within  two  years  after  that  vear  ended.    And  if  any 

suit 
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suit  upon  any  penal  statute  made  or  to  be  made,  except  the  statute  of 
Tillage,  shall  be  brought  after  the  time  in  that  behalf  before  limited,  the 
same  >>hall  be  void  and  of  none  effect. 
[  195  ]        Upon  this  statute  it  has  been  holden,  I.  That  if  any  offence  prohibited 
by  any  penal  statute  be  also  an  offence  at  common  law,  the  prosecution 
of  it  as  an  offence  at  common  law  is  not  restrained   by  this  act.  (J?,  v. 
Marriott,  T.  4  W.  III.  4  Mod.   144.     CitUiford  \.  Blawdford,  T.  4 
VV.  III.    £  Show.  353.)     II.  That  the  defendant  may  take  advantage  of 
this  statute  on  the  general  issue,  and  need  not  plead  it.  {Anon.  Noy,  71.) 
111.  That  the  party  grieved  is  not  within  this  statute,  but  may  sue  as  be- 
fore :   {Culliford  v,  Blandford,  T.  4  W.  III.    Carth.  232.)    but  quare, 
■where  the  suit  is  first  given  to  the  party  grieved,  and  then  to  the  common 
informer  ? — Chmice  v.  Adams,  E.  8  W.  III.    1  Raym.  78. 

On  a  case  reserved  it  appeared  that  the  action  of  debt  was  brought 
on  9  Ann.  c.  14.  by  a  common  informer  against  Sir  T.  F.  for  winning 
^525  of  G.  L.  at  cards.  The  money  was  lost  and  paid  11  th  March, 
1757,  and  the  original  not  sued  out  till  Mich.  1762.  The  court  of  C.  B, 
held  it  a  case  within  31  Eliz.  though  the  action  was  given  in  the  first  in- 
stance to  the  party  grieved,  and  afterwards  to  the  common  informer 
for  himself  and  poor  of  the  parish  :  for  such  action  would  have  been 
■within  the  7  Hen.  YIll.,  and  the  31  Eliz.  was  made  to  narrow  the  time 
given  by  that  statute,  and  therefore  could  never  mean  to  leave  any  ac* 
tions  unrestrained  in  time  ;  the  latter  part  of  the  clause  must  therefore 
be  construed  to  extend  to  them. —  Lookup  q.t.  v.  Sir  T.  Frederick, 
6  Geo.  III.  (a) 

It  has  been  determined  that  suing  out  a  latitat  within  the  year,  is 
a  sufficient  commencement  of  the  suit  to  save  the  limitation  of  time. 
(Culliford  V.  Blandford,  supra.)  ('i^  But  if  the  writ  were  not  sued  out 
till  after  the  year,  though  by  relation  it  would  be  within  the  time,  the 
plaintiff  ought  to  be  nonsuited. — Morris  t.  Harwood,  M.  3  Geo.  III. 
3  Burr.  1241. 

(aj   N.  B.  Lookup  was   indicted  After  judgment  it  was  resolved  in  the 

for  perjury  in  this  case,  by  Sir  T.  F.  Exchequer  Chamber,  that,  where  the 

and  was  found  guilty,  but  the  judg-  whole  penalty  is  given  to  the  informer, 

ment  was  afterwards  reversed  for  in-  the  stat.  31  Eliz.  does  not  extend   to 

formality.  Vide  JR.v.  LooAw//,  3  Burr,  it,    for  penal  statutes   are    not  cx- 

igOl.  tendible  by  equity,  and  it  is  not  within 

In  Cidlifford  v.  Blandford,  sup.  an  the  words  of  the  act. 

action  qui  ^awi  was  brought  in  B.R.  on  (b)  This  was  determined  in  Hardy^ 

Stat.  23  1/en.  VI.  c.  15.  for  a  false  re-  man  v.  Whitaker,   2   East,   574  (n), 

turn  of  a  burgess  in  parliament;  by  which  recognizes  Culliford  y.Bland- 

the  record  it  appeared  the  billwas  not  ford^  Carth.  232. 
■filed  within  a  year  after  the  offence. 


Chap.  IV.]     general  rules  on  penal  s^tatutes. 

By  21  Jac.  I.  c.  4.  s.  1.  All  offences  against  penal  statutes^  for  which 
any  common  informer  may  ground  an  action,  ^c.  before  justices  of 
assize,  &>c.  (except  offences  concerning  recusancy  or  maintenance  of  the 
king's  customs,  or  transporting  gold  and  silver,  ammunition  or  wool, 
^c.)  shall  be  commenced,  sued,  tried,  recovered  and  determined  by  ac- 
tion, S^c.  before  the  justices  of  assize,,  ^c.  or  before  justices  of  the 
county,,  (?rc.  (a)  and  the  like  process  in  every  popular  action,  &;c.  shall 
be  as  in  actions  of  trespass  vi  et  armis  at  common  law,  and  in  all  suits 
on  penal  statutes  the  offence  shall  be  laid  in  the  proper  county  ;  and  if 
on  the  general  issue  the  offence  be  not  proved  in  the  same  county  in 
which  it  is  laid,  the  defendant  shall  be  found  not  guilty,  fi^  (c) 

In 
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(a)  Where  it  docs  not  appear  by 
the  record  that  a  penal   action  was 
brought  within  the  limited  time,  the 
plaintiff  must  prove  that   it  was   so. 
Maughan  v,  IValker,  Peake's  N.P.  Ca. 
l6"3.  vSo  where  the  writ  is  only  induce- 
ment in  general,  it  is  well  enough  for 
plaintiff  to  prove  the  issuing  of  it,  but 
where  the  writ  is  the  gist  of  the  ac- 
tion, a  copy  of  the  record   must  be 
produced,  or  it  will  not   be  the  best 
evidence  ;  besides,  the  writ  cannot  be 
the  gist  of  the  action  till  it  is  return- 
ed. Gilb.  Eiid. 2 1 .    Peake's  Evid.  50. 
So  wheie  the  declaration  was  not 
filed  within  two  terms  after  the  writ, 
the  same  rule,  provided  it  was  filed 
within  a  year  after.  Parsons  v.  King, 
7  T.  R.  6" ;  for   by  the  general   rules 
of  law  plaintiff  must  declare  within 
twelve  months  after  the  return  of  the 
writ,    though  by  the    rules  of   the 
court  of  King's  Bench,  if  plaintiff  does 
not  declare  within  two  terms   after 
the  return,  defendant  may  sign  a  npn 
pros,  but  if  he  omits  so  to  do,  plain- 
tiff has   the  whole  year  to   declare. 
JVorley  v.  Lee,  2  1'.  R.  112.  Penny  v. 
i/artrj/,3T  R,  1 23.  Sherron  v. Hughes, 
5  T.  R.   35.     But  where  more  than 
one   writ  has  issued,   plaintiff  must 
shew  that   the  writ   on  which  he  de- 
clared   was    a   continuation    of    the 
first,  which  he  can  only  do  by  shew- 
ing that  the  first  was  returned,  for  un- 
til that  is  done  the  court  is  not  so  in 
possession  of  the  cause  as  to  award 
an  alias  or  pliiries.     Harris  q.  t.  v. 
WouljQrd,6T.  R.  6l7. 


Where  a  statute  directs  that  no 
action  shall  be  brought  till  after 
a  limited  time,  plaintiff  must  shew 
that  such  time  has'  elapsed,  as  where 
an  attorney  sued  in  C.  B.  for  his  bill, 
which  he  must  have  delivered  a 
month  before,  and  did  not  produce 
the  writ,  but  relied  on  the  record, 
which  in  C.  I>.  does  not  state  the  day 
in  the  memorandum  as  in  B.R.  The 
court  (C.  B.)  held,  that  the  record 
was  prima  facie  evidence  of  the  ac- 
tion being  properly  commenced,  and 
that  it  was  for  defendant  to  disprove 
it  by  a  copy  of  the  writ.  JFebb  y. 
Prickctt,  1  Bos.  &  Pull.  263. 

So  in  debt  on  the  statute  of  usury, 
plaintiff  having  proved  the  offence, 
it  was  objected  that  the  record  did 
not  shew  the  action  was  brought 
within  the  year.  I*laintiff  offered  to 
produce  the  writ,  but  defendant  dis- 
claimed his  right  to  that  indulgence 
in  a  penal  action  after  the  objection 
was  taken,  but  the  court  held  that 
plaintiff  might  shew  it  in  any  stage 
of  a  cause,  whether  civil  or  penal. 
Maughan  v.  JValker,  sup. 

(b)  To  exclude  superior  courts, 
there  must  be  express  words  or  ne- 
cessary implication — general  or  con- 
current jurisdiction  as  to  subject 
matter — and  mode  of  proceeding  to 
bring  it  within  21  Jac.  T.  Gates  v. 
Knight,  3  T.  R.  44.4. 

(c)  By  sect.  3.  the  informer  must 
make  oath  before  some  ol  the  judges 
of  the  court,  that  he  believes  in  his 
conscience  the  offence  was  cominitted 

within 
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In  the  construction  of  this  act  it  has  been  holden,  that  it  does  not 
extend  to  any  offence  created  since  that  statute,  but  that  where  a  subse- 
[  *196]  quent  statute  gives  an  action  of  debt  or  other  remedy*  for  the  recovery 
of  a  penahy  in  any  court  of  record  generally,  it  so  far  impliedly  repeals 
21  Jac.  I.  However,  the  offence  must  be  laid  within  the  proper 
county.— /f<tA«'5  Ca.  H.  10  W.  HI.  1  Salk.  S7^.(a) 

This 


within  a  year  before  the  suit  com- 
menced. 

This  statute  does  not  extend  to 
offences  since  committed,  2  H.  P.  C. 
c.  25;  and  by  «.  5.  several  statutes 
(now  obsolete)  are  exempted  from  the 
operation  of  this  act.  Neither  docs 
this  statute  extend  to  subsequent 
penal  laws  ;  and  as  oficnces  created 
by  subsequent  statutes  are  governed 
and  remedied  by  the  several  direc- 
tions therein  respectively  given,  so  it 
shall  not  be  construed  to  affect  an 
atction  founded  on  12  Attn.  st.2.c.  l6. 
against  usury,  therefore  it  is  not  ne- 
cessary that  there  should  be  an  affi- 
davit that  the  offence  was  committed 
■within  a  year  before  the  action 
trought.  French  q.  t.  v.  Coxon,  Stra. 
1081.  Harris  q.  t.  v.Reyney,  there 
cited.  Jl.  V.  Gaul,  Salk.  372.  Raym. 
370.  Messenger  v.  Robson,  cited  in 
Garland q.  t.  v. Burton,  And.  292.  M r. 
Selwyn,  however,  (N.  P.Abr.  56*2, (n.) 
mentions  a  prevalent  opinion,  that 
where  a  subsequent  statute  gives  a 
popular  action,  the  venue  must  be 
laid  in  the  proper  county,  within  the 
equity  of  21  Jac.  I.  c.  4;  and,  he 
says,  the  only  authority  he  is  aware 
of  for  such  a  position  is  a  dictum 
of  Lord  Holt  in  Hiclis's  Case,  adopt- 
ed in  Bm//.  iV.  ?.  196".  Mr.  S.  has 
also,  in  the  same  note,  given  a  more 
correct  statement  of  French  v.  Coxon, 
than  is  reported  by  Strange.  It  is 
to  be  further  observed,  that  where, 
by  any  act  in  force  at  the  passing  of 
the  above  statute,  the  informer  might 
have  sued  by  action,  bill,  plaint,  i^-c. 
in  the  inferior  courts,  as  well  as  in 
the  courts  above,  he  is  now  conlinod 
to  sue  in  the  former;  but  as  the  sta- 
tute does  not  give  any  new  jurisdic- 
tioo  to  the  inferior  courts,  the  parties 


may  still  sue  in  the  courts  at  JFesf- 
minster,  lor  all  the  penalties  which 
could  not  before  the  passing  of  that 
act  have  been  recovered  in  the  in- 
ferior courts.  /{.  V.  Gaitl,  sup.  Gar- 
land V.  Burton,  suj).  therefore  an 
informer  may  bring  debt  in  the 
courts  at  Westminster,  on  the  sta- 
tute 1  Jac.  I.  c.  22.  s.  14,  for  the 
penalties  for  selling  goods  not 
searched  and  sealed.  Shipman  q.  t. 
r,  Hcnbest,  4  T.  Rep.  109.  R.v. 
Ferris,  1  Williams'  Saund.  312,  c. 
n.  (1) 

(aj  When  a  matter  in  one  coun- 
ty is  depending  upon  the  matter  in 
another,  then  the  plaintiff  may  choose 
in  which  county  he  will  bring  his  ac- 
tion, unless  the  defendant,  upon  the 
general  issue  pleaded,  should  be  pre- 
judiced in  his  trial,  which  would 
not  be  in  this  case  (on  action  for  ma- 
liciously prosecuting  to  outlawry 
where  plaintiff  was  dead)  as  if  two 
conspire  to  indict  a  man  in  one 
county,  and  they,  by  their  malicious 
prosecution,  make  the  execution  of 
their  conspiracy  in  another  county, 
and  ilien  cause  the  party  to  be  in- 
dicted, the  plaintiff  may  bring  his  ac- 
tion of  conspiracy  in  which  county  he 
will,  for  they  put  their  conspiracy 
in  one  county  in  execution  in  the 
other,  and  the  matter  of  record  in 
the  indictment  is  mixed  with  matter 
of  fact.  But  if  they  conspire  in  one 
county,  by  force  of  which  conspiracy 
(without  any  act  done  by  them)  he 
is  indicted  in  another  county,  then 
the  writ  ought  to  be  brought  in  the 
county  where  the  conspiracy  was,  for 
the  defendants  have  done  nothing  in 
the  county  where  the  indictment  was 
laid,  nor  were  parties  or  privies  to 
the  finding  the  indictment,  but  only 

by 


Chap.  IV.]    general  rules  on  penal  statutes.  \Q6a 

This  statute  gives  no  new  jurisdiction  to  the  courts  therein  mentioned; 
therefore  suits  for  such  offences,  over  which  they  have  no  jurisdiction 
before  the  statute,  must  be  brought  in  the  courts  of  Westminster. 

Where  by  the  act  creating  the  penalty,  it  is  to  be  recovered  by  bill, 
plaint  or  information,  in  any  of  the  king's  courts  of  record,  and  no 
mention  made  of  the  quarter  sessions  or  assizes,  the  2 1  Jac.  I.  does  not 
extend  to  it ;  for  the  act  never  meant  to  give  a  jurisdiction  to  the  quarter 
sessions  or  assizes  vthere  they  had  none  before.  (jR.  v.  Gal/ike,  M. 
10  W.  III.  Carth,  465.)  (a)  Therefore  i]|  was  hoiden  that  an  informa- 
tion did  not  lie  at  the  assizes  for  non-residence,  the  penalty  (by  21 
Hen.  VIII.)  being  recoverable  by  bill,  plaint,  or  information,  in  the  king's 
courts. — Garland  v.  Burton,  M.  12  Geo.  II.  Stra.  1 103. 

In  the  case  of  K.  v.  Martel,  M.  25  Car.  II.  in  an  information  on  the 
5  Eliz.  it  was  hoiden,  that  it  lay  not  originally  in  K.  B.  because  the 
21  Jac.  I.  hath  negative  words,  but  that  if  it  be  begun  originally  below, 
the  party  may  remove  it  by  certiorari  if  he  will,  and  give  jurisdiction  to 
that  court,  for  it  is  a  statute  for  the  ease  of  the  subject  j  but  the  king 
cannot  remove  it. 

No  suit  by  a  party  grieved  is  within  the  restraint  of  the  statute.— 
Calliford  v.  Blawford,  T.  4  W.  III.  1  Show.  354. 

By  18  Eliz.  c.  5.  s,  3.  No  informer  shall  compound  or  agree  with  any 
that  shall  offend  against  any  penal  statute  for  an  offence  committed,  but 
after  answer  made  in  court  to  the  suit,  nor  after  answer  but  by  consent 
of  the  court,  (b) 

by    the    conspiracy    in    the    other  the  issue  be  upon  the  arrest,  it  must 

county.  Bidzicr  v.  Smith,  7  Co.  SJ.  be  brought  and  tried  in  the  county 

In   all   cases  where  the  action  is  where  the  escape  was.  S.  C. 

founded  upon  two  things  done  in  se-  In   an    action    for   u   penalty  for 

vcral    counties,    and   both    are    ma-  killing  game,  it"  the  defendant  gives 

terial  or  traversable,    and    the   one  in  evidence  a  deputation   from   the 

without  the  other  doth  not  maintain  lord  of  tlie  manor,  he  shall  not  be 

the  action,  then  the  plaintiff  may  bring  put  to  strict  proof  of  the  boundaries 

his  action  in  which  court  he  will,  as  of  the  manor,  but  proof  of  the  exer- 

it  is  if  a  servant  be  retained   in   one  cise  of  a  right  upon  a  particular  spot 

county    and    departs     to     another,  is  sufficient.     Hawldns  v,  BaUey,  4 

S.  C.  T.  11.  6"81  (n.)    Nor  will  the  judge  in 

In  an  action  upon  a  matter  in  se-  such  an  action  try  the  boundaries  of 
veral  counties,  if  the  issue  be  con-  a  manor,  although  the  action  be 
fined  to  a  thing  in  one  of  the  coun-  brought  by  consent  for  that  pur- 
tics,  it  ought  to  be  tried  there  ;  as  in  pose.  Blunt  v. Grimes, '^^.  R.682(n.) 
covenant  upon  a  lease  in  the  county  But  a  deputation  is  no  defence, 
of //.  of  a  house  in  the  county  of  B.  if  it  appears  that  the  person  who 
Verdict  in  the  county  of//.  If  the  gave  it  has  nocolourableclaims  to  the 
breach  be  for  not  repairing,  and  issue  manor.  Colcraft  v.  Gibbs,  4T.  II.  682. 
upon  it,  it  is  bad  after  verdict,  for  the  (a)  Shiptnan  q.  t.  v.  Henbest,  4t 
action  should  have  been  in  the  county  T.  R.  1 16.  S.  P. 
of  J5.  Gilbert  v.  Martin,  1  Lev.  114.  (b)  The  release  of  a  common  pcr- 

So  in  debt,  for  an  escape  in  one  son  shall  not  discharge  a  popular  ac- 
count/, upon  an  arrest  in  another,  if  tion,  vide  stat.  4  Hen.  \\i.  c.  20. 

This 
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This  extends  only  to  common  informers,  (a) 

It  extends  as  well  to  subsequent  penal  statutes,  as  to  those  which 
were  in  being  when  it  was  made. —  Pie's  Ca,  Hut.  35. 

By  5.  1 .  of  that  statute,  the  common  iufornu;r  must  sue  in  proper 
person,  or  by  his  attorney :  therefore  an  infant  cannot  be  a  common 
informer,  for  he  must  sue  by  guardian. — Maggs  v.  ElliSf  M,  25 
Geo.  II.  (6; 

A  common  informer  cannot  sue  for  a  less  penalty  than  the  statute 
gives  ;  if  he  do,  though  he  have  a  verdict,  judgment  will  be  arrested. 
Ex.  gr.  If  a  common  informer  w  ere  to  sue  for  the  single  value  of  mo- 
ney won  at  play,  where  9  Ann.  c.  14.  gives  treble  value. — Cunningham 
V.  Bennet,  T.  1  Geo.  I.  C.  B.      ' 

A  servant,  in  the  presence,  and  by  the  command  of  his  master,  who 
is  qualified," may  kill  game. — Turner  v.  Ld.  Coningsby,  M.  1724.  (c) 
[  197  ]  In  an  action  on  a  penal  statute  it  was  moved  by  the  defendant,  that 
the  plaintiff  should  give  security  to  pay  the  costs,  upon  affidavit  that  he 
was  a  poor  man.  But  the  court  refused  the  motion,  for  the  statute 
having  given  him  power  to  sue,  it  is  a  debt  due  to  him  ;  but  if  it  ap- 
peared that  the  action  was  brought  in  a  feigned  name,  they  would  oblige 
the  real  prosecutor  to  give  security.— SAiw/er  v.  RobertSf  E.  12  Geo.  U, 
C.  B.  (d) 

The  court  will,  on  motion,  give  the  defendant  liberty  to  pay  the  penalty 
into  court  with  costs. —  Walker  \.  King,  T.  31  Geo.  II.  (e^ 

Wherever  the  action  is  founded  on  a  penal  statute,  not  guilty  or  nil 
debet  are  good  pleas. — Bawtrey\.  Isted,  M.  13  Jac.  I.   Hob.  2l8.(f) 

If  a  defendant  would  plead  a  recovery' in  another  action  for  the 
same  offence  in  bar,  he  must  take  care  to  set  out  in  his  plea,  that  the 
plaintiff  in  the  other  action  had  priority  of  suit ;  if  he  do  not,  his  plea 
en  demurrer  will  be  bad,  but  the  record  of  a  recovery  in  another  action 

CaJ  Vide  Doghead's  Case,  infra.  2  Pie's  Case,  sup.     If  the  matter  pass 

Hawk.  P.  C.  279.  against   the    informer,    whether   by 

(b)  This  statute  was  made  per-  verdict  or  judgment,  he  is  liable 
pctual  by  27  Eliz.  c.  10.  for  the  costs,  for  the  makers  of  this 

(c)  QiicEre  tamen,  if  there  be  not  statute  intended  to  curb  all  vexa- 
sonie  late  cases  (unreported)  to  the  tious  informers.  Arid  if  it  should 
contrary.  be  suffered   that  informers  may  in- 

CdJ  In  an  information  on  the  sta-  form,   (tor  instance)    upon   statutes 

tute  of  27  Eliz.   c.  i.  by  the   parly  not  in  force,  and  pay  no  costs,   that 

grieved,  who  was  nonsuited,   it  was  would  open  a  window   to  the  great 

held,  ib.at  he  should  not  be  liable  to  vexation  of  the  subject. 

costs  and  damages  (under  the  statute  (ej  Vide  Tidd's  Pract.   47O.  500, 

of    18  £/Jz.J  for  that  statute   is    to  for  the  mode  of  this  application, 

redress    disorders   in    common     in-  (J)Y\AccUa.m.Cop])inq,t.y.Car- 


formcrs.      Doghead's  Case,  '<.  Leon,      ttr,  1  T.  11.  462. 
116.     And    Per   Hobart,   C.J.    in 


cannot 


CriAP.  IV.]       GENERAL  RULES  ON  PENAL  STATUTES. 

cannot  be  given  in  evidence  on  nil  debet.  (Jackson  v.  Gislh)g,  T.  Si 
Qeo.  II.)  For  if  it  be  pleaded,  the  plaintiff  might  reply  }iu/  tie/  record, 
or  that  it  was  a  recovery  by  fraud  to  defeat  a  real  prosecutor,  which 
lie  cannot  be  prepared  to  shew  oh  the  general  issue. — Bredon  q.  t.  v. 
Jf«rmflw,  E.  1739.  Stra.  701.  fa; 

Ihe  proviso  in  the  Oxford  act,   16  &  17  Car.  II.  c.  8.  that  that  act 
shall  not  extend  to  any  action  or  information  on  any  penal  statute,  must ' 
be  understood  of  popular  actions  and  informations,  and  not  of  remedies 
given  by  statute  to  the  parties  gneved.-^Sezeel  v.  Edmonton  Hiuidredf 
E.  7  Geo.  T.  C.  B. 

The  act  of  24  Geo.  II.  c.  18.  (reciting  that  by  the  4  &  5  Ann.  it  was 
enacted,  that  every  venire  facias  should  be  awarded  out  of  the  body  of 
the  county,  with  a  proviso,  that  it  should  not  extend  to  any  action  or  in- 
formation upon  any  penal  statute,  and  that  the  proviso  had  been  found, 
inconvenient)  enacts.  That  evety  venire  facias  for  the  trial  of  any  issue ' 
in  any  action  or  information  upon  any  penal  statutes,  shall  be  awarded^ 
of  the  body  of  the  proper  county  where  such  issue  is  triable. — French 
q.  t.  V.  Wiltshire,  II.  1 1  Geo.  11.  2  Stra.  1085. 

If  the  defendant  plead  a  prior  recovery,  and  the  plaintiff  reply  per' 
fraudem,  and  such  recovery  be  found  to  be  fraudulent,  the  defendant  is 
liable  to  two  years  imprisonment  by  4  Hen.  VII.  c.  ^O.(b) 
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Ca)  Where  the  defendant  has  com- 
pounded a  former  action  against  him 
for  the  same  offence,  he  must  plead 
the  matter  specially  in  har  to  the 
second  action,  for  the  court  will  not 
stay  proceeding  thereon  on  motion 
and  affidavits  of  the  fact,  Harrington 
q.  t.  V.  Johnson,  Cowp.  741<. 

Several  matters  cannot  be  pleaded 
to  a  penal  action,  for  such  a  plea  is 
expressly  against  the  statute  4,  Ann. 
c.  16".  s.  4>.  which  enables  defendants 
so  to  plead,  llcyrickv. Foster,  4T.  U. 
701.  This  proviso,  however,  so  f\ir 
as  relates  to  the  awarding  the  venire 
from  the  body  of  the  county,  has  been 
repealed.  Vide  French  q.  t.  v.  IFilt- 
4hire,  2  Stra.  1085. 

(b)  A  new  trial  will  be  granted 
after  a  verdict  for  the  defendant  in  a 
penal  action,  where  there  is  a  mis- 
take, or  any  misdirection  in  the  judge. 
Wilson  v.  Rastall,  4  T.  R.  753  ;  but 
where  the  case  is  properly  left  to  the 
jury,  though  they  should  draw  a 
wrong  conclusion,  the  court  is  averse 


to   distuib   the  verdict.     Calcraft  v., 
Gibbs,  5T.ll.  19.  '  ' 

As  to  the  evidaiccm  these  actions— 
wherever  a  penal  statute  creates  a 
duty,  debt  lies  to  enforce  it,  and  de- 
fendant may  plead  not  guilty  or  nil 
debet.  The  plain tij',  however,  must 
prove  that  the  defendant  committed 
the  acts  imputed  to  him  by  evidence 
of  the  vvhole  affirmative  matter  in 
the  declaration,  but  where  the  de- 
claration negatives  any  fact  which 
the  defendant  only  can  prove,  he 
must  prove  the  affirmative,  as  in  an 
action  on  the  game  laws,  where 
the  plaintiff'  need  only  prove  the 
game  killed,  or  attempted  to  be  so, 
by  a  dog,  ^-c.  and  defendant  must 
shew  his  qualification.  Pcake's  Evid. 
272.  But  in  Rex  v.  Stone,  1  East, 
639,  where  a  question  arose  whether 
the  prosecutor  must  not  give  general 
negative  evidence  on  an  information 
before  a  magistrate,  the  court  were 
equally  divided  ;  and  even  in  actions 
where  the  negative  matter  is  as  ca- 
pable 
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pahle  of  proof  by  the  plaintiff,  as  in 
an  action  for  sporting  without  a 
certificate,  it  should  seem  the  plain- 
tiff must  prove  a  search  at  the  proper 
office  near  the  defendant's  residence, 
and  that  no  such  certificate  was  en- 
tered there,  for  though  by  the  gene- 
ral rule  the  affirmative  need  only  be 
proved,  yet  where  one  man  has  trans- 
gressed the  law,  and  the  other  party 
can  prove  the  negative,  the  rule  ad- 
mits of  an  exception.  Mr.  Peake, 
however,  says,  that  no  such  evidence 
had  been  required  within  his  experi- 
ence in  actions  for  sporting  without 
a  certificate.  Peake's  Evid.  273. 

The  defendant  may  also  avail  him- 
self on  the  general  issue  of  the  suit  not 
being  commenced  within  two  years, 
according  to  31  Eliz.  c.  5.  *.  5.  where 
the  forfeiture  goes  wholly  to  the  king, 
and  within  one  year  where  to  the  king 
and  the  informer,  if  no  other  time  of 
limitation  is  fixed  by  statute.  Plain- 
tiff, therefore,  must  always  be  pre- 
pared to  shew  the  day  the  action 
commenced,  in  order  to  prove  it  was 
brought  in  due  time.  Maughan  v. 
Walker,  Peake's  N.  P.  Ca.  l63. 
Harris  v.  Woolford,  6  T.  R.  617. 

After  a  plea  of  general  issue  plead- 
ed, defendant's  evidence  can  only  be 
euch  as  to  contradict  the  plaintiffs,  or 
to  shew  a  reasonable  excuse ;  there- 


fore, in  an  action  on  the  game  laws, 
the  court  will  not  try  the  lord's  right 
to  the  manor,  and  if  the  person  who 
appointed  defendant  his  gamekeeper 
had  but  a  colourable  title,  that  shall 
not  charfje  him  in  such  action.  Cal- 
craftv.Gibbs,  4  T.  R.  681;  but  if 
he  has  no  other  ground  of  claim,  the 
mere  appointing  defendant  is  no  ex- 
cuse. S.  C.  5  T.  R.  19.  As  to  the 
proof  of  qualification  by  estate,  if 
defendant  prove  he  is  possessed  of  the 
land,  he  shall  be  presumed  the  owner 
till  plaintiff  shew  that  he  is  only* 
renter,  or  that  it  is  reduced  by  in- 
cumbrances. JVetherall  v.  Hall,  Cald. 
230.  And  a  claim  by  defendant  of  an 
allowance  from  the  commissioners  of 
income,  because  by  incumbrances 
his  estate  is  reduced  below  ^100  per 
anmim,  is  sufficient  evidence  of  that 
fact.  JR.  V.  Clarke,  8  T.  R.  220. 

Where  defendant  admits  his  guilt, 
but  means  to  avail  himself  of  a  for- 
mer conviction,  he  must  plead  it 
specially,  and  if  the  plaintiff  reply 
nul  tiel  record,  an  issue  at  law  is 
made,  and  defendant  must  prove  his 
plea  as  in  other  cases  of  record. 
Bredon  v.  Harman,  and  Jackson  v. 
Gisling,T.l5  Geo.  II.  but  iiperfrau' 
dem  be  replied,  this  will  be  tried  by 
a  jury,  and  the  onus  will  lie  on  the 
plaintiff.    Peake's  Evid.  275. 
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PART   IV. 

CONTAINING    ONE    BOOK    OF 

CRIMINAL    PROSECUTIONS    RELATIVE   TO 
CIVIL  RIGHTS. 


INTRODUCTION. 

A  HOUGH  criminal  prosecutions  (as  such)  are  not  within  the  compass 
of  the  present  work,  yet  there  being  two  in  which  civil  rights  come  in 
question,  1  am  necessarily  led  to  take  notice  of  them. 
I  shall  therefore  in  this  book  treat, 

I.  Of  the  writ  of  Mandamus. 
II.  Of  informations  in  nature  of  Quo  Warranto. 


CHAPTER  I.  t  m  3 

OF    WKITS    OF    MANDAMUS. 

X  HE  writ  of  Mandamus  is  a  prerogative  writ  (a)  issuing  out  of  the 
court  of  K.  B.  (as  that  court  has  a  general  superintendency  over  all  in- 
ferior jurisdictions  and  persons)  and  is  the  proper  remedy  to  enforce 
obedience  to  acts  of  parliament  and  to  the  king's  charter,  and  in  such 
case  is  demandable  of  right ;  but  where  the  right  is  of  a  private  nature, 
as  to  an  office  in  which  the  public  is  not  concerned,  such  as  a  deputy 
register,  S^c.  it  is  discretionary  in  the  court  to  grant  or  to  refuse  it. — Bagg's 

Ca.  T.  13  Jac.  I.  ]  1  Co.  98.  Wheeler  v.  Trotter,  E.  8  Geo.  II.  0) 

Therefore 

(a)  Though   a.  Mandamus  maybe  remedy  ;  but  where  there  is  none,  and 

called    a    prerogative   writ,    and    is  in  justice,  and  for  good  government 

grantable  ex  debito  Justitice,  yet  tlie  there  ought  to  be  one,  the  court  will 

court  will  not  grant   it  merely  be-  grant   ihis  writ.      Rex  v.  Barker,  3 

cause  it  is  asked  for.   They  must  see  Burr.  1267.    1  Bla.  300.  352. 

there  is  some  ground  for  the  applica-  (b)  By  the   statute   13  Geo.  IIT. 

tion.     Neither  will  the   court  grant  c.  63.  s.  44,  however,  it  is  enacted, 

it  where  there  is  any  other  specific  "  that  when  and  as  often  as  the  East 
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Tlierefore  in  every  application  for  a  mandamus  it  nmst  appear  what 
the  office  is ;  and  for  this  reason  a  mandamus  to  swear  one  who  was 
elected  to  be  one  of  the  eight  men  of  Asliburn  court  was  denied,  because 
it  did  not  appear  what  the  office  was. — Hex  v.  Men  of  Ashburn  Courts 
T.  34  Car.  II.  2Mod.3l6. 

But  the  court  will  in  no  case  grant  a  mandamus  till  there  has  been 
a  default ;  and  therefore  in  the  case  of  The  King  v.  Borough  of  St. 
Ives,  (M.  8  Geo.  III.)  where  a  mandamus  was  granted  to  the  church- 
wardens and  overseers  of  the  poor,  to  make  a  poor's  rate ;  the  court 
would  not  grant  a  mandamus  to  the  justices  at  the  same  time,  to  allow 
it:  For  they  would  not  presume  the  justices  would  not  do  their  duty; 
though  the  same  justices  had  before  refused  to  allow  a  rate,  when  a  man- 
damus issued  for  that  purpose,  and  had  been  taken  up  but  the  term 
before,   upon  an  attachment   for  disobedience. 

A  mandamus  is  never  granted  to  compel  a  mere  ministerial  officer  to 
do  his  duty,  (a)  neither  has  it  ever  been  granted  to  oblige  a  visitor,  to 
exercise  his  jurisdiction. — Rex  v.  Dr.  Walker,  E.  9  Geo.  II.  (Jb) 

This  writ  lies  as  well  to  restore  one  who  has  been  unjustly  remov- 


India  Company/,   or   any  person   or 
persons,   shall  commence  and    pro- 
secute any  suit  in  Westminster-hall, 
the  cause   whereof  arose    in   India, 
it   shall    be    lawful  for  any  of  the 
courts,  on  motion,   to  provide  and 
award    such   writ  in    the  nature   of 
a  mandamus,  or  commission  for  the 
examination  of  witnesses  ;  and  such 
examination  being  returned  shall  be 
read    in    evidence    at  any   trial   or 
hearing    between    the   parties."    Sec 
also  the  statutes  of  24  Geo.  III.  c.  25, 
and  42Geo.  III.  C.85.  «.  1.2.  On  the 
construction  of  which  lattor  statute 
it  was  held,  in  R.  v.  Valentine  Jones, 
8  East,  31,  that  the  defendant  being 
indicted    for    misdemeanors    in    the 
West  Indies,  in  his  public  capacity  of 
commissary  general,  is  not  entitled 
upon   the  common  affidavit,   to  put 
off  his  trial  till  a  return  to  the  writs 
of  mandamus,  which  were  issued  to 
the  courts  abroad  to  examine  wit- 
nesses there ;  these  writs,  it  seems, 
were  gi  anted  in  Blullick  v.  Lusliing- 
ton,  M.  26  Geo. 111.  East  India  Com- 
2mny  v.  Lord  Maiden,  E.  32  Geo.  III. 
and  Taylor  \.  East  India  Company, 


M.  33  Geo.  III.  and  in  Spalding  v. 
Mure,  T.  35  Geo.  III.  where  the  mo- 
tion could  not  be  made  till  the  last 
day  of  term,  yet  the  court  granted 
the  writ,  though  issue  was  not  even 
joined.  MS.  Cases,  mentioned  in 
Tidd's  Prac   729-  (n) 

(a)  But  in  Rex  v.  Midhurst  Boro\ 
1  Wils.  283,  the  court  granted  a 
mandamus  to  the  steward,  and  hom- 
age of  a  manor,  to  hold  a  court,  and 
present  purchase  deeds  of  burgage 
tenants,  which,  when  presented,  en- 
title the  purchasers  to  vote  for  mem- 
bers ;  and  the  court  held  the  homage 
ministerial  in  this  case,  and  that  if 
the  conveyances  are  fraudulent  and 
void  in  law,  that  may  be  returned, 
and  this  writ  must  go  to  the  homage 
to  present  the  conveyances,  and  to 
the  steward  to  hold  a  court,  admit, 
atul  swear  in  the  purchasers.  Vide 
ctiam  Rex  v.  Montacute,  1  Bla.  60. 
62,  which  seems  to  be  5.  C.  as  Rex 
V.  Midhurst. 

{b)  Ihe  court,  however,  in  Rex  v. 
Ely  the,  5  Mod.  404,  granted  a  w«n- 
damus  to  a  visitor,  to  determine  a 
disputed  election  of  a  Fellow. 

ed, 
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ed,  (a)  as  to  admit  one  who  has  a  right ;  though  perhaps  there  may  be 
this  difference  between  the   two  cases ;  that  where  it  is  to  swear,  or  to 

admit. 
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(«)  The   cases  in   tchich  the  court 
has  been  induced  to  grant  a  writ  of 
tnandamus,    to  restore  or  admit  per- 
sons to  the  enjoyment  of  their  rights, 
or  to  compel  persons  to  the  perform- 
ance of  their  official  duties,  as  well 
as    those  in    which    the  court   has 
refused    to  grant  this  writ,    are   too 
Jiumerous    to    be   set     forth    as    an- 
notations ;  neither  is  it   the   object 
of  the  present  work  to  state  all  the 
cases  which  have  been  adjudged  upon 
any  particular  subject,  but  rather  to 
confine    the     plan    to     general    and 
leading  rules   and    principles.     The 
Editor,  therefore,  for  particular  in- 
stances of  the  allowance  or  refusal 
of  this  writ,   begs  leave  to  refer  his 
"readers  to  the  C.  B.  Comyns'  Digest, 
and    to    the   Digest  of  Nisi  Priiis 
Law    by  Mr.   Espinassc,   under    tit. 
Mandamus,  in    each  ;   at   the   same 
time   the  Editor  takes  occasion  ge- 
nerally to  observe,   that  in  ail  cases 
wiiere   the   applicant    has    been  de- 
prived of,  or  refused  admission   info 
any  description   of  corporate  office, 
tiiis  writ  lies,  and  equally  so  to  the 
oflicers  of    corporations,  to    compel 
them    to  do  such    duties  as  are  con- 
nected with  their  official  situations. 
2  Esp.  N.  P.  Big  Girl.  2d  ed. 

So  to  restore  or  admit  persons  hav- 
ing rights  to  appointnient  in  public 
corporations  or  colleges,  and  equally 
so  to  compel  persons  invested  with 
authority  or  power  to  restore  or  ad- 
mit them  to  do  such  acts  as  will 
confirm  and  establish  tlje  appoint- 
ments claimed.    TOid. 

And  in  like  njanner  to  act  with 
respect  to  persons  entitled  to  any 
office  under  any  ecclesiastical  or  in- 
ferior court.  Ibid. 

So  with  respect  to  persons  entitled 
to  benefices  or  dignities  in  the  church 
or  other  places  of  ecclesiastical  func- 
tion. Ibid.  663. 

So  with  respect  to  persons  claim- 
ing their  freedom  in  any  public 
company,  or  to  hold  any  office 
therewith  connected,  or  thereto  of 
right  belonging.   Ibid. 


And  this  writ  lies  also  to  compel 
justices  of  the  peace  to  carry  into 
execution  the  several  statutes  under 
which  they  are  empowered  to  act. 
Ibid. 

And  also  to  compel  corporations 
to  proceed  to  election  under  the 
statute  11  Geo.  I.  c.  4.  s.  2.  As  to 
which,  vide  infra,  p.  201  a.    Ibid. 

But  the  court  will  not  grant  a  man- 
damns,  where  it  is  doubtful  whether 
the  person  called  upon  has  a  right  by 
law  to  do  the  act  required  or  not. 
Rex  V.  Ely  Bp.  1  Wils.  266.  Case 
of  Churchwardens  of  St.  Botolph^ 
Bishopsgate,  2  Stra.  680". 

Nor  where  the  ofl'ice  claimed  is 
not  of  a  certain  permanent  nature, 
as  a  lectureship  not  endowed.  Re.rv: 
London  Bp.  1  Wils.  11. 

Nor  where  the  court  cannot  give 
complete  redress.  Rex  v.  London  Bp, 
1  T.  Rep.  331.  Rex  v.  Field,  4  T. 
Kep.  125. 

But  it  is  not  necessary,  nor  docs 
the  court  require,  that  the  office 
should  be  freehold,  for  if  it  be  an- 
nual, and  has  fees  annexed,  as  a 
clerkship  to  commissioners  of  land 
tax,  it  will  suffice.  Rex  v.  Commis- 
sioners uf  Land  Tax  for  St.  Martin's^ 
Westminster,   1  T.  llcp.  146. 

The  court,  however,  will  not  in* 
terfere  with  a  mere  private  ofl^ice. 
Baggs  Ca.  1 1  Co.  gS,  and  Wheeler 
V.  Trotter,  ante,  lyp.  Vide  etiani 
Stamp's  Ca,   1  Sid.  40.  Hawley's  Ca. 

1  Vent.  143.  White  sCa.  6  Alod.  18. 

But  otherwise  with  ofl^ices  of  a 
public  nature,  as  to  swear  in  a  di- 
rector of  the  4micable  Assurance 
Company,  or  of  tlie  Tiirkey  Company; 
Anon.   \   Stra.  6^6.    Rex  \.  March, 

2  Burr.  1000. 

Neither  will  the  court  interfere 
where  there  is  any  other  specific 
remedy.  Rex  v.  Bank  of  England, 
Dougl.  506"  (524).  Rex  v.  Street,  8 
JNlod.  S8.  Rex  V.  Colchester  Mayor,- 
2  T.  Rep.  259.  i^ex  v.  Chester  Bp, 
1  T.  Rep.  396".  Rex  v.  Canterbary 
Poor,  1  Bla.  667.  Rex  v.  Grays-Inn: 
iJ^nc//cr^,  Dougl.  339.  (353.).      • 

Nor 
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admit,  the  court  will,  in  case  the  right  appear  plain,  grant  the  writ  upon 
the  first  motion  :  but  where  it  is  to  restore  one  who  has  been  removed, 
they  would  first  grant  a  rule  to  shew  cause  why  such  a  writ  should  not 
issue. 

And  note  ;  The  rule  to  shew  cause  must  be  always  on  the  same  per- 

[  *200  ]  sous  to  whom  the  writ  is  to  be  directed;  therefore  a  *  rule  upon  church- 
wardens and  overseers,  to  shew  cause  why  a  mandamus  should  not  issue, 
directed  to  them  and  the  twenty  principal  inhabitants  of  the  parish  was 
holden  to  be  bad  :  however,  the  court  upon  motion  gave  leave  to  amend 
the  rule,  saying  it  would  be  good  on  new  service. — Hex  v.  Churchxcardens 
and  Overseers  of  Clerkenwell,  8  Geo.  I.  (a) 

Upon  a  motion  for  a  mandamus  to  the  warden  of  the  Vintners  conipany 
to  swear  J.  <S.  one  of  the  court  of  assistants,  the  affidavit  being  only  that 
he  was  informed  by  some  of  the  court  of  assistants  that  he  was  elected, 
and  no  positive  affidavit  of  an  election,  the  court  would  only  grant  a  rule 
to  shew  cause,  but  said,  if  there  had  been  a  positive  aflSdavit  of  his 
election,  they  would  have  granted  the  writ  ip  the  first  instance- 
Case  of  Vintners  Company,  M.  25  Geo.  II.  (h) 


Nor  where  there  is  any  controul- 
ing  or  appellant  power,  as  that  of 
a  visitor  within  his  own  province. 
Hex  V.  Walker,  ante,  199  «.  Rex  v. 
Chester  Bp.  (as  visitor  of  his  own 
cathedral),  1  Wils.  206.  Rex  v.  Ely 
Bp.  (as  visitor  of  PetirJiouse  Col.)  2 
T.  Rep.  2f)0.  Rex  v.  Chester  Bp.  (as 
visitor  of  Manchester  Col.)  2  Stra. 
798. 

Nor  where  any  other  court  has 
competent  jurisdiction  as  the  special 
court.  Rex  v.  Dr.  Haij,  4  I'uir.  2295. 
Smith's  Ca.  2  Stra.  892.  Rex  v.  Lee, 
3  Lev.  309.  Leigh's  Ca.  3  Mod.  332. 
Rex  V.  Oxenden,  Show.  217-  ft  S.  C. 
ib.  25 1 ,  num.  Rex  v. Lee,  Lee  v.  Oxen- 
den, Skin.  290.  Lee's  Ca.  Carth.  I69. 
all  which  seem  to  be  S.  C. 

Neither  will  the  court  command 
any  man  to  do  a  thing  where  his 
power  is  discretionary,  and  he  is  not 
compt  Utd  by  law  to  do  it.  Jokn 
Giles'  Case,  2  Stra.  881.  Rex  v. 
Birmingham  Canal  Navigation,  2  Bla. 
708. 

Nor  will  the  court  grant  this  writ 
where  the  applicant  has  been  re- 
moved irom  his  office  on  good 
ground,  though  the  proceedings  to- 


wards a  removal,  may  have  been  ir- 
regular. Rex  v.  London  Mayor,  2  T. 
Rep.  177.  Rex  v.  Axbridge  May&r, 
Cowp.  523. 

(a)  This  writ  must  be  directed  to 
those  by  whom  the  party  was  depriv- 
ed. Rex  V.  Derby  Mayor,  Salji.  43^. 
and  if  drected  to  a  corporation,  it 
must  be  by  its  corporate  name.  Rex 
V.  Rippon  Mayor,  ^c.  2  Salk.  433.  or 
it  may  be  directed  either  to  the  whole 
or  to  such  part  of  the  corporation 
as  is  empowered  to  do  the  act  requir- 
ed. Rex  \.  Abingdon  Mayor,  2  Salk. 
6^^.  Rex  V.  Hereford  Mayor,  ibid. 
701.  Rex  \.  Norwich  Mayor,  1  Stra. 
55.  Rees  v.  Leeds  Mayor,  ibid.  640  ; 
but  where  it  is  directed  to  several, 
acting  in  different  capacities,  each 
person  shall  do  his  own  duty.  Rex 
V.  Trcgony  Mayor  ^  8  Mod.  111.  The 
party  applying,  however,  must  have 
the  writ  directed  at  his  peril.  Rex\. 
Wigan,  2  Burr.  784.  Rex  v.  WQ,rd, 
2  Stra.  893. 

(b)  Though  upon  a  motion  for  a 
mandamus  the  usual  course  is  for  the 
court  to  grant  a  rule  to  shew  cause, 
yet  in  cases  of  imperious  necessity 
the  court  will  grant  the  writ  in  the 

first 
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N.  B.  In  this  case  there  was  an  affidavit  that  he  applied  to  inspect  the 
court  books,  in  order  to  see  whether  he  were  elected,  and  was  refused; 
without  which  the  court  would  have  hardly  granted  a  rule,  (a) 

Note  J 


£rst  instance,  as  to  sign  a  poor's  rate, 
for  if  in  such  case  the  court  were  to 
grant  a  rule  to  shew  cause,  the  poor 
might  starve  in  the  mean  time.  Hex 
y.  Fisher  Sp  al\  Say.  1 60. 

But  in  all  cases  the  applicant  for 
this  writ  must  shew  some  title,  or 
Colour  of  title,  as  in  Kex  v.  Vintner's 
Company,  sup.  and  Rex  v.  Jotham, 
3  T.  Rep.  575,  where  the  application 
was  to  restore  a  dissenting  minister. 
The  court,  however,  will  grant  this 
writ  where  no  particular  person  is 
interested,  as  in  the  Case  of  the  J^own 
«f  Nottingham,  post,  201,  but  in  all 
cases  it  must  appear  that  there  has 
been  a  default.  Rex  v.  St.  Ives,  ante, 
p.  199<5f'  And  in  tiie  case  of  a  cor- 
poration, the  constitution  of  the  cor- 
poration must  be  shewn  and  verified 
by  afiidavit.  Rex  v.  Vintner's  Com- 
pany/, Esp.  N.  P.  Dig.  670.  et  sup. 

Where  the  court  suspects  that  the 
party  who  first  moved  for  a  manda- 
vnis,  does  not  mean  to  proceed,  they 
will  grant  a  concurrent  writ,  but  not 
as  a  matter  of  course.  Rex  v.  Wigan, 
and  Rex  v.  Curghey,  2  Burr.  782, 
and  in  such  cases  the  court  will  di- 
rect a  time  for  proceeding  on  the  first 
writ.  Rex  v.  llalc)nere,^ny.  106.  Rex 
V.  JVest  Loe,  3  Burr.  1386'. 

(a)  The  motion  for  leave  to  in- 
spect books,  Sj-c.  is  founded  on  an 
affidavit,  stating  why  the  inspection 
is  claimed,  and  also  stating  a  demand 
and  refusal.  Y\dc  Exeter  Mayor.  SjC. 
V.  Coleman,  Barnes,  236".  Hodges  v. 
Atkins,  3  Wils.  398,  where  it  is  said 
that  the  motion  for  a  mandamus  is 
entertained  only  where  no  action  is 
depending,  but  these  cases  seem  to 
have  been  over-rujed  in  Lynn  Mayor^ 
Sfc.  v.  Denton,  1  1'.  Rep.  689.  Bani' 
stable  Corporation  v.  Lathey,  3  T. 
Bcp.  303.  and  London  Mayor,  ^c, 
y.  Lynn  Mayor,  SfC.  1  11.  Bla.  211. 
But  as  to  this;  see/lejr  v.JS'eiccastle 
Host  men  f  2  btra,   1223,    where  it 


was  held,   that  every  member  of  a 
corporation     has    a    right    to  look 
into   the  corporation   books  for  any 
matter     which     concerns     himself, 
though  the  same  matter  was  in  dis- 
pute   with    others,   and    in    which 
he  was  no  party  ;  and  see  also  a  very- 
elaborate   note    by  Mr.  Nolan,    the 
editor,   (3d  edit.)   stating   that   the 
liberty   given    to   inspect   and    take 
copies  of  books,   and   other  instru- 
ments, under  the  care  of  other  per- 
sons, is  grounded  either  on  a  motion 
for  a  mandamus,  or  upon  one  made 
in  an  existing  suit,  and  founded  on 
the    supposition    that   the   matters 
therein  contained,  are  necessary  to 
the  attainment  of  justice   between 
the  parties  ;  as  the  instances  of  the  ' 
latter   kind   of    motions,  are  much 
more  frequently  to   be  met  with   in 
our  reports  than   of  the  former,  the 
learned  Editor  therefore  has  treated 
principally  of  them,  pointing  out  in- 
cidentally how  and    where   the   ap- 
plication by  mandamus  seems  to  dif- 
fer from  them,  either  on  the  goods 
upon  which,  or  the  extent  to  which 
it  is   to    be   obtained ;  and   to  that 
note  the  reader  is  referred. 

If  a  rule,  however,  be  made  to 
shew  cause  why  an  information 
should  not  be  filed  in  nature  of  a 
quo  warranto,  the  court  will  order  the 
prosecutor  to  inspect  and  take  copies 
of  books  and  rccorrls,  as  soon  as  the 
rule  is  granted.  Rexv.  HoUister,  Ca. 
temp.  Hardw.  245.  Rex  v.  Surrey 
Justices,  Say.  145.  Bui  if  a  rule  be 
made  to  shew  cause  why  a  mandamus 
should  not  be  awarded,  the  court 
will  not  make  a  rule  for  the  pro- 
secutor to  inspect  and  take  copies  of 
books  and  records  till  the  rule  is 
made  absolute,  and  a  return  made 
to  the  mandamus.  Vide  Rex  v.  Surrey 
Justices,  sup.  and  Groenvelt  v.  Bur- 
rell,  I  Ld.  Rayra.  253.  S.  P.  accord. 
Aiid  in  SLii  action  against  a.  corpora- 
tion 
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Note;  Where  there  is  a  corporation  by  prescription,  the  coiislitution 
of  it  (as  well  as  the  parties'  right)  must  be  veritied  by  affidavit.  Where 
it  is  by  charter,  a  copy  of  it  must  be  produced  at  the  time  of  making  the 
motion.— Ccrse  of  Vintners  Company ^  M.  25  Geo.  II. 
-  Where  they  grant  a  rule  to  shew  cause,  though  upon  shewing  cause  it 
appear  doubtful,  whether  the  party  have  a  right  or  not,  yet  the  court  will 
issue  the  mandamus,  in  order  that  the  right  may  be  tried  upoq  the  IQ- 
imn.—  Rexv.  Dr.  Bland,  T.  1741. 

It  makes  no  difference  by  what  mode  the  party  becomes  iiitjtled  to  the 
franchise,  whether  by  charter,  prescription,  or  tenure ;  therefore  where 
by  the  custom  of  the  borough  of  Midhurst,  the  jury  at  a  court  baron  is 
to  present  the  alienation  of  every  burgage  tenement,  and  upon  such  pre- 
sentment the  steward  is  to  admit  the  tenant,  who  then  becomes  intitled  to 
the  fianchise.s  of  the  borough  :  The  jury  at  a  court  baron  in  1749>  leaving 
refused  to  present  several  conveyances  of  burgage  tenements,  the  court 
granted  a  mandamus  to  the  lord  to  hold  a  court,  and  to  the  burgesses 
to  attend  at  such  court  and  to  present  the  conveyances.  And  though  one 
mandamus  will  not  lie  to  restore  several  persons,  yet  the  court  held  it 
would  lie  in  this  case  to  the  jury  to  do  an  act  to  perfect  the  rights  of 
several.— KcT  v.  Montacute  et  aV,  T.  24  Geo.  II.  1  Black.  60,  Q2.  {a) 

So  where  by  the  custom,  the  court  leet  was  to  present  to  the  steward 
the  person  whom  the  commonalty  of  the  borough  had  chosen  to  be 
[  *201  j  mayor,  the  court  granted  a  mandamus  to  the  steward  *  to  hold  a  court  leet, 
and  to  the  in-buigesses  to  attend  at  such  court  and  to  present  J,  D.  who 
had  been  chosen  by  the  commonalty. — Case  ojf  the  Boiough  of  Christ- 
church,  H.  12  Geo.  II. 

And  it  is  tlie  same  where  no  particular  person  is  interested,  as  where 
by  charter  or  prescription  the  corporate  body  ought  to  consist  of  a  de- 
finite number ;  and  they  neglect  to  fill  up  the  vacancies  as  they  happen, 
the  court  will  grant  a  mandamus. — Case  of  the  Tozcn  of  Nottinghanif 
23  Geo.  II.    1  Black.  59. 

But  as  the  power  of  K.  B.  extends  only  to  iuforce  obedience  to  the 
Icing's  charter,  there  were  many  cases  in  which  the  court  could  not  inter- 

tion  upon  a  right  of  toll,  the   court  283,  which   seems  to  be  S.  C.  Vide 

refused  a  rule  to  inspect  the  public  ctiam  Aridoxer  Ca.  2  Salk.  433.  S.  H. 

.books,  SjC.  of  tlie  corporation,  for  no  where  it  is  said  that   several  cannot 

issue  being  joined,  it  did  not  appear  have  one  writ,  because   the  founda- 

that   such    inspection   would   be  ne-  lion  of  it  is  the  turning  out,  and  the 

cessary.  Hodges  v.  Atkis,  2  Bla.  ^77'  removal  of  one  is  not  the  removal  of 

■3  Wils.  39%.     Groinvelt   v.  Buriull,  another,  besides,  the  causes  may  be 

1  Ld.Haym.  253.  Carth.  421.  S.  C.  different,  and  ditierent  wrongs  may 


accord.  call  for  diflcrent  remedies. 

,     [a)  Vide  Rex  v.  Midhurst,  1  Wils. 


pose; 
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pose ;  as  where  by  tlie  charter  a  particular  day  was  fixed  for  the  election 
of  a  mayor  or  other  chief  officer,  and  no  election  was  had  upon  such  a 
day  :  for  in  such  case  commanding  the  corporation  to  proceed  to  an  elec- 
tion at  another  day,  would  not  be  inforcing  obedience  to  the  king's  charter, 
but  to  authorize  them  to  act  in  opposition  to  it ;  therefore  the  statute  of 
]  1  Geo.  I.  enacted,  "  that  if  no  election  .should  be  had  of  the  mayor  or 
other  chief  officer  upon  the  charter  day,  the  corporation  should  not  be 
thereby  dissolved,  but  might  meet  at  the  town-liouse  on  the  day  after, 
and  proceed  to  election ;  and  if  no  election  should  be  made  on  the 
charter  day,  nor  in  pursuance  of  that  act,  or  being  made  should  after- 
wards become  void,  the  court  of  K.  B.  might  grunt  a  mandamus  requiring 
an  election  to  be  made,  (a) 

This  being  a  beneficial  law  for  the  subject,  the  court  has  been  very 
liberal  in  the  construction  of  it,  therefore  have  granted  a  mandamus  for 
the  election  of  a  mayor,  though  there  had  been  no  legal  mayor  for  four 
years  preceding. — Case  of  the  Corporation  of  Orford,  9  Geo.  II.  (h) 

So  they  have  granted  a  mandamus  where  there  was  a  mayor  de  facto 
at  the  time,  it  appearing  clearly  there  had  been  no  due  election.  But 
where  it  appears  at  all  doubtful  whether  the  prior  election  be  not  legal, 
the  court  will  not  grant  such  a  mandamus  till  the  validity  of  the  prior 
election  has  been  tried  in  a  proper  manner  by  information. — Case  of  the 
Borough  of  Tiutagel,  9  Geo.  II.   2  Stra.  1003,  S.  C.  (c) 
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CaJ  Under  this  statute  it  has  been 
held,  that  public  notice  of  the  clcc- 
tioii  must  be  written  and  affixed  in 
some  public  place  in  the  borough  ; 
and  where  a  mandamus  was  granted 
to  elect  a  mayor  to  the  borough  of 
Bodmin,  and  a  rule  was  made  that 
public  notice  should  be  sot  up  in 
the  market-place,  which  was  done, 
the  court  granted  an  attachment 
against  llie  defendants,  (whose  pre- 
sence was  necessary)  for  not  attend- 
ing, though  they  liad  only  been 
served  with  a  copy  of  the  rule,  and 
not  U'ilh  the  original  rule,  or  the 
mandamus.  Rex  v.  Edyxean  Sf  Spil- 
ler,  3  T.  Rep.  352. 

(b)  Qu.  if  not  the  case  of  Ordford 
or  Orford  Corporation.  Vide  Com, 
Dig.  \ol.  5i  S.  C.  where  it  is  said, 
that  two  writs  may  be  granted  on 
the  application  of  different  parties. 
Jtex  V.  Evesham.,  2  Stra.  949. 

And  on  a  liberal  construction  of 


this  statute,  a  mandamus  was  held  to 
lie  to  the  steward  of  a  court  leet  to 
summon  a  court  leet,  and  there  to 
swear  a  jury  to  present  all  things 
proper,  and  that  they  may  present 
yl.  as  the  person  duly  elected  mayor. 
Rex  V.  IVillis,  Andr.  279- 

(c)  So  in  Rex  \ .Cambridge Mayor, 
4  Burr.  200S,  it  was  held,  that  this 
writ  lies  alter  a  colorable  election  of 
a  mayor,  and  that  it  may  be  directed 
to  the  late  mayor  without  mentioning 
his  name.  So  to  elect  a  rightful  mayor 
where  liierc  is  one  de  facto,  but  has 
no  colour  of  right.  Case  (f  Bossiny 
Bovo'.  Stra.  1003.  Case  of  Aberyst- 
mth,  ibid.  1157.  But  the  mayor  sub- 
sisting de  facto  must  be  made  a  party. 
Rex  V.  Bankes,  3  Burr.  1452.  1  Bla. 
445.  And  not  for  the  election  of  a 
mayor  only,  but  for  that  of  other 
officers  of  the  corporation  this  writ 
lies.  Case  of  Scarborough  Corpora- 
tion, 2  Stra.  1180. 

Tile 
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The  first  writ  of  mandamus  always  concludes  wiih  commanHing  obe- 
dience, or  cause  to  be  shewn  to  the  contrary ;  but  if  a  return  be  made 
to  it,  which  upon  the  face  of  it  is  insufficient,  the  court  will  grant  a 
peremptory  mandamus^  and  if  that  be  not  obeyed,  an  attachment  will 
issue  against  the  persons  disobeying  it. 

So  if  no  return  be  made,  the  court  will  grant  an  attachment  against 
[  *202  ]  the  persons  to  whom  the  maiidamm  was  directed:  with  *this  difference, 
however,  that  where  a  mandamus  is  directed  to  a  corporation  to  do  a 
corporate  act,  and  no  return  is  made,  the  attachment  is  granted  only 
against  those  particular  persons  who  refuse  to  pay  obedience  to  the  man^ 
damns:  but  where  it  is  directed  to  several  persons  in  their  natural  ca- 
pacities, the  attachment  for  disobedience  must  issue  against  all,  though 
when  they  are  before  the  court  the  punishment  will  be  proportioned 
to  their  offence. — Rex  v.  Churchwardens  and  Overseers  of  Salop y  H.  8 
Geo.  II.  (a) 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter  of  it  false, 
an  action  upon  the  case  lies  for  the  party  injured,  against  the  persons 
making  such  false  return.  (Rich  \.  Pilkinglon,  H.  2W.  III.  Carth. 
171.)  (b)  And  where  the  return  is  made  by  several,  the  action  may  be 
cither  joint  or  several,  it  being  founded  upon  a  tort ;  but  if  it  appear 
upon  evidence  that  the  defendant  voted  against  the  return,  but  was  over- 
ruled by  a  majority,  the  plaintiff  will  be  nonsuited,  and  though  the  re- 
turn be  made  in  the  name  of  the  corporation,  yet  an  action  will  lie 
against  the  particular  persons  who  caused  the  return  to  be  made ;  (JR.  v. 
Mayor  of  Rippon,  E.  12  W.  III.  1  Raym.  564.);  or  if  the  matter  con- 
cern the  public  government,  and  no  particular  person  be  so  interested  as 
to  maintain  an  action,  the  court  will  grant  an  information  against  the 
persons  making  the  return. — Case  of  Surgeon's  Compairt/,  T.  11  VV.  III. 
1  Salk.  570. 

Note ;  Where  several  join  in  an  application  for  a  mandamus,  they 
must  all  join  in  the  action  for  a  false  return. — Green  v.  Pope,  M.  8 
W.  III.   1  Raym.  125. 

{a)  Where  the  writ  was  directed  ^cld  in  the  case  of  a  penal  action 
to  the  two  baihffs,  and  one  was  for  upon  3  Geo.  ill.  c.  15,  for  not  pro- 
obeying  the  writ,  and  the  other  not,  ducing  books  containing  the  entries 
nor  would  he  join  in  the  return,  the  of  freemen.  Schuldam  v.  Bunniss, 
court  granted  an  attachment  against  Cowp.  197. 

both,  saying,  it  would  be  endless  to  (b)  But  an  action  for  a  false  re- 
try wliich  is  right,  and  this  might  turn  to  a  mandamus  lies  not,  unless 
always  be  used  as  a  handle  for  delay,  judgment  be  given  on  the  return,  for 
Rex  V.  Bridgenorth  Bailiffs,  2  Stra.  perhaps  the  return  may  be  bad,  and 
808.  bo  it  they  make  no  return  an  the  party  restored,  and  consequently 
attachment  will  issue.  And  the  same  not  injured.  Enjield  y.  Hall,  2  Lev. 
principle  is  laid  down  by  Lord  Mans-  238. 

Aiifl 
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And  if  in  such  action  or  information  the  return  be  falsified,  the  court 
will  grant  a  peremptory  mandamus;  however,  no  motion  can  be  made 
for  it  till  four  days  after  the  return  of  the  postea,  because  the  defendants 
have  so  long  time  to  move  in  arrest  of  judgment. — BuchUy  v.  Palmer, 
T.  11  W.  III.   2Salk.  430. 

Note ;  The  action  must  be  brought  in  K.  B.  for  if  it  be  brought  in 
C.  B.  though  the  plaintiff  have  judgment,  the  court  of  K.  B.  will  never 
grant  a  peremptory  mandamus,  for  that  recites  the  fact  prout  constat 
nobis  per  recordum.  {Anon.  M.  8  W.  III.  Salk.  428.)  ('fl^  Yet  where 
in  an  action  for  a  false  return  judgment  was  given  for  the  defendant,  and 
upon  a  writ  of  error  judgment  was  reversed  in  the  exchequer  charnber, 
the  court  of  K.  B.  granted  a  peremptory  mandamus  before  judgment 
entered,  saying  it  was  a  mandatory  writ,  and  not  a  judicial  writ,  founded 
upon  the  record. — Green  v.  Pope,  sup. 

This  was  the  method  of  proceeding  at  common  law,  but  now  by 
statute  9  Ann.  reciting.  That  whereas  divers  persons  who  had  a  right  to 
the  office  of  mayors  or  other  officers  within  cities,  towns,  corporations, 
boroughs,  and  places,  or  to  be  burgesses  *  or  freemen  thereof,  have  either  [  *  203  ] 
been  illegally  turned  out,  or  have  been  refused  to  be  admitted  thereto, 
and  have  no  other  remedy  to  procure  themselves  to  be  admitted  or  re- 
stored, than  by  writs  of  mandamus,  the  proceedings  on  which  are  very 
dilatory  and  expensive,  it  is  enacted, 

1 .  That  a  return  shall  be  made  to  the  fu  st  writ  of  mandamus,  (b) 

2.  That  the  persons  prosecuting  such  writ  may  plead  to,  or  traverse 
all  or  any  the  material  facts  contained  in  the  return,  to  which  the  per- 
sons making  such  return  shall  reply,  take  issue,  or  demur ;  and  such  far- 
ther proceedings  shall  be  had  therein,  as  might  have  been  had  if  the 
person  suing  such  writ  had  brought  his  action  on  the  case  for  a  false 
return .;  and  in  case  a  verdict  shall  be  found,  or  judgment  given  for  him 
jipon  a  demurrer,  or  by  nihil  dicit,  or  for  want  of  a  replication  or  other 
pleading,  he  shall  recover  damages  and  costs ;  and  a  peremptory  writ  of 
mandamus  shall  be  granted  without  delay  for  him  for  whom  judgment 
shall  be  given,  as  might  have  been  if  such  return  had  been  adjudged  in- 


(a)  This  is  the  same  case  as Greew  return  of  the  first  writ ;  and  if  but 

V.Pope,  1  Ld.  Raym.  125 ;  and  it  is  40  miles  or  under,  then  8  days  ;  the 

also  reported  in  Skin.  670,  nora.ile*  writ,   however,  should  not  be  tested 

V.Green.  before  it  was  granted  by  the  court. 

fbj   If  the  corporation  to  which  Rex  v.  Dover  Mai/or,    1   Stra.  407. 

the  mandannii  is  sent,   be  above  40  And  in  such  case  one  day  is  to  be 

miles  from  Westminster,  there  shall  taken   exclusive,  and   the  other  in- 

|)e  15  days  between  the  teste  and  elusive.    Anon.  Salk.  434. 


sufficient. 
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sufiicient.     And  in  case  judgment  shall  be  given  for  the  persons  making 
such  return,  they  shall  recover  costs. 

3.  All  the  statutes  of  amendment  and  jeofail  shall  be  extended  to 
writs  of  mandamus,  and  the  proceedings  thereupon,  (a) 

Before  the  act  an  attachment  did  not  issue  for  want  of  a  return  till 
after  a  pluries  mandamus,  and  after  that  a  peremptory  rule  for  a  return, 
which  created  much  expence  and  delay;  (^«o/j.  M.  4  Ann.  2  Salk. 
434.)  (b)  indeed,  in  extraordinary  cases,  where  the  court  apprehended 
much  mischief  from  the  delay,  they  would  require  a  return  to  the  alias. — 
Uexy.  Owen,  M.  8  VV.  III.  Skin.  669. 

If  in  a  proceeding  under  the  statute  no  damages  are  given  by  the  jury, 
the  want  of  it  cannot  be  supplied  by  a  writ  of  enquiry:  But  in  such  case 
the  party  may  bring  an  action  for  a  false  return ;  for  the  act  does  not 
take  away  the  party's  right  to  bring  such  action,  but  only  provides  that 
in  case  damages  are  recovered  by  virtue  of  that  act,  against  the  persons 
making  the  return,  they  shall  not  be  liable  to  be  sued  in  any  otlter  action 
for  making  such  return. — Kynaston  v.  Mayor^  S^c.  of  Shrewsbury y  T.  9 
Geo.  II.  2  Stra.  1051.  CO 

So  an  information  may  still  be  moved  for  against  the  persons  making 
the  return,  in  such  cases  where  no  particular  person  is  so  interested  as  to 
bring  an  action. — Rex  v.  Mayor  Sf  Aldermen  of  Nottingham,  H.  25 
Geo.  II.  Say.  SQ.  Case  of  the  Surgeon's  Company,  T.  1 1  W.  III. 
Salk.  374.  S.  P. 

N.  B.  The  return  must  be  filed  and  allowed  before  the  information 
can  be  moved  for. 
£  204  }         It  appears  from  the  wording  of  the  statute  that  there  are  many  cases 
to  which  it  does  not  extend  ;  therefore  in  all  those  cases  the  proceedings 
must  be  according  to  the  course  of  the  common  law. 

Though  since  this  act  a  mandamus  is  in  nature  of  an  action,  and  error 
will  lie  upon  it,  yet  that  has  been  holden  to  be  no  supersedeas  to  the 
peremptory  7?za«£?amws ;   {Dean,£)'c.  of  Dublin  v.  Dowgatt,  E.  1717. 


(a)  Clerical  mistakes  therefore  in  in  the  same  county,  in  which  he 
the  returns,  may  be  amended  after  might  have  brought  an  action  for  a 
they  are  filed.  Rex  v.  Lytne  Regis,  false  return  ;  yet,  if  all  the  material 
1  Dougl.  130.  (138.)  facts    are   alledged   in   one   county, 

(b)  Vide  Alayor  of  Coventry's  Ca.  and  issue  taken  thereon  there,  he 
Salk.  428.  S.  F.  cannot   issue  the  venire  facias  into 

(c)  Though  by  the  stat.  9  Ann.  another  county,  though  he  might 
c.  20.  s.  2,  the  prosecutor  of  a  man-  have  originally  alledged  the  facts 
damns,  to  which  there  is  a  return,  there,  and  have  there  brought  his 
and  issue  taken  01.  the  facts  therein,  action  for  a  false  return.  Rex  v. 
tad  an  option  to  try  the  question  NeviCQitk  Mayor y  1  i^ast,  114. 

IP.W. 
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1  P.  W.  351.);  yet  qUa)'e  as  to  this,  for  where,  after  a  writ  of  error 
brought  upon  a  judgment  in  an  action  upon  the  case  for  a  false  return,  a 
motion  was  made  for  a  peremptory  mandamus,  it  was  refused,  and  there 
seems  to  be  no  essential  difference  between  the  two  cases. — Heading  v. 
AW^/,  T.  7  Geo.  II.  Stra.  983. 

Having  now  taken  a  general  view  of  this  writ  and  the  proceedings 
thereupon,  I  shall  proceed  to  consider  what  will  be  deemed  a  good  writ, 
and  what  a  good  return  to  it. 

As  to  the  first,  what  will  be  deemed  a  good  wiit. 

1.  Where  the  fact  is  to  be  done  by  part  of  the  corporation  only, 
{ex.  gr.  mayor  and  aldermen)  the  writ  may  be  either  directed  to  the 
whole  corporation,  or  to  the  mayor  and  aldermen, singly.  {R.  v.  Mayor 
of  Abingdon,  E.  12  W.  III.  1  Raym.  559.)  But  if  it  be  to  be  done 
only  by  the  mayor,  and  the  mandamus  be  directed  to  the  mayor  and' 
aldermen,  it  will    be   bad. — Reg.  v.  Mayor  of  Hereford,    T.  4  Ann. 

2  Salk.  701. 

2.  The  writ  must  contain  convenient  certainty,  in  setting  forth  the 
duty  to  be  performed  ;  but  it  need  not  particularly  set  forth  by  what  au- 
thority the  duty  exists,  (a) 

Therefore  where  a  mandamus  to  the  commissary  of  the  archbishop  of 
York,  to  admit  a  deputy  register,  stated  quod  minus  rite  recusavit  to 
•  admit,  it  was  holden  sufficient,  though  it  was  objected  it  did  not  state 
the  defendant's  right  to  admit. — Rex  v.  Ward,  H.  4  Geo.  II.  Stra.  896. 
So  a  mandamus  to  the  dean  of  the  arches  to  grant  probate  to  Lord 
Jjondonderry'^  executors,  setting  out  that  the  dean  juxta  juris  exigentiam 
recusavit,  was  holdeu  sufficient,  though  it  was  objected  that  it  did  not 
shew  the  dean's  title  to  grant  probate ;  not  having  set  out  that  there  w  ere 
bona  notahilia. — Rex  v.  Bettesrcorth,  H.  3  Geo.  II.  Stra.  857. 

So  a  mandamus,  reciting,  "  whereas  there  is  or  ought  to  be  one  bailiff 
and  twelve  capital  burgesses." — Rex  v.  Devizes  Corporation,  M.  7  Ann. 

(a)  Therefore  wlierc  the  writ  com-  command  the  doing  of  one  act,  or 

nianded  defendant,  on  his  removal,  issue  for  more  than  one  single  piir- 

to  deliver  all   books,  SfC.  to  the  Com-  pose.    Rex  v.  Weobly  Churchwardens, 

pany  of  Blacksmiths,  and  the  otticer  2  Stra.   1259-     R^x  v.  Kingston  on 

took  the  rule  to  deliver  them  to  the  Hull  Mayor,    1  Stra.  578.     in  such 

new  clerk,  the  writ,  for  this  variance,  case,   however,   the  writ   may  com- 

was  superseded.    Rex  v.  Wildman,  2  mand  several  persons  to  act  in  their 

Stra.  879.     B*^t  the  writ  need   not  respective    offices.     Rex   v.  Christ's 

set  forth  by  what  authority  the  duty  Church  Borough,  ante,  pa.  201.  Rex 

exists.     Moor   v,   Hastings   Mayor,  v.  Montacutf,    ante,  pa.  200  a.    and 

Ca.  temp.  Hardw.  36"2.     It   seems,  Rex  v.  Midhurst  Borough,    1    Wils. 

however,    that   this  writ   can  only  283.  .  - 

•  -So 
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So  a  mandamus,  reciting,  that  whereas  there  ought  to  be  a  common 
council  consisting  of  the  mayor  and  24  persons  chosen  by  the  mayor  and 
burgesses,  without  stating  whether  by  charter  or  prescription. — Rex  v. 
Mayor  and  Burgesses  of  Nottingham,  H.  25  Geo.  II.  Say.  36. 
[  205  3  Note ;  the  time  for  taking  exception  to  the  writ,  is  after  the  return 
made,  and  before  it  is  moved  to  be  filed. — Rex  v.  Owen,  Al.  8  W.  III. 
5  Mod.  314. 

2.  What  will  be  deemed  a  good  return. 

1.  The  return  must  be  certain  to  every  intent,  (Rex  v.  Abingdon 
Mayor,  E.  12  VV.  III.  Salk.  432.)  but  it  may  contain  several  matters, 
provided  they  be  consistent. — Rex  v.  Mayor  of  Norzcich,  £.  5  Ann. 
ibid.  436  (a) 

If  a  writ  be  directed  to  a  corporation  by  a  wrong  name,  they  may  re- 
turn this  special  matter,  and  rely  upon  it,  but  if  they  answer  the  exigency 
of  the  writ,  they  cannot  take  advantage  of  the  misnomer. — Rex  v.  Ipswich 
Corporation,  H.  4  Ann.  2  Salk.  434.  Et  vide  Rex  v.  Rippon  Mayor, 
Ibid.  433. 

If  the  supposal  of  the  writ  be  false  in  not  truly  stating  the  constitution 
of  the  corporation,  it  will  not  be  sufficient  for  the  return  to  state  it  truly, 
but  they  must  deny  the  supposal  of  the  writ. — Rex  v.  Corporation  of 
Maiden,  T.  11  W.  III.  2  Salk.  431. 

Mandamus  to  swear  A.  and  B.  churchwardens,  suggesting  they  were 
debito  modo  electi,  the  return  was  quod  non  fuerunt  debito  modo  electi, 
ivithout  saying  nee  eorum  alter,  and  holden  good,  for  one  could  not  be 
sworn  upon  that  writ ;  if  both  were  not  chosen,  the  w  rit  was  miscon- 

(fl)   The   return   to   a  mandamus  1  Stra.  58.     Rex  v.  City  of  Exeter, 

should  so  precisely  set  out  the  facts,  Show.  365.     And  the  return   must 

35  that   the  court  may  see  the  re-  answer  the  material  part  of  the  writ, 

moval  was  in  a  proper  manner,  and  so  as  in  substance  to  be  true,  and 

for  a  lawful  purpose ;   for  it  is  not  not  answer  the  words  only.     Braith' 

enough  to  set  out  conclusions  only,  waite's  Ca.  1  Vent.  iP-     So   it  may 

Per  Mavsfield,  C,  J.  in  Rex  v.  Don-  contain  any  number  of  concurrent 

caster  Mayor,   2  Burr.  731.     Vide  causes   why   the   party  should    not 

etiam  S.  C.  in  Say.  37,   «ind  Rex  v.  be  admitted  or  restored.     Wright  v. 

Xywjeileg?*,  1  Dougl.  144  (148.)  Faxccett,    4   Burr.    2041.    provided 

A  return  is  bad  if  it  be  in  terms  such  causes  arc  consistent.    Rex  v. 

too   general;    as   to   say  that    the  St.  James's  Churchwardens,  Taunton, 

party  had    refused   to  obey  all   the  Cowp.  413.  Regina  v.  Norwich  Cor- 

rules  and  orders  of  the  corporation,  poration,  2  Salk.  436.    And  so  long 

contrary  to  his  duty,  without  saying  as  they  are  consistent,  though  some 

what  those   rules  and   orders  were,  are  bad,   the  court  will  only  quash 

Rex  V.  Donctster  Mayor,    2  Raym.  the  return  as  to  those  that  are  bad, 

1564;  or  in  what  respect  the  party's  and  put  the  prosecutor  to  plead  to, 

duty  had     been   neglected.  Ibid. —  or    traverse  the  rest.     Rex  v.  Cam- 

Vide   etiam  Rex  v.  Morpeth  Balliv.  bridge  Mayor ^  2  T.  Rep.  456. 

ceivcd. 
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ceived.  It  was  likewise  holden  that  where  the  writ  is  to  swear  one  deb, 
tnodo  electus,  quod  non  fuit  deb.  modo  elecUis  is  a  good  return ;  but 
where  the  writ  is  electus  only,  such  a  return  would  be  nought,  because 
out  of  the  writ  and  evasive. — Rex  v.  Tzvitty  et  al\  M.  1  Ann.  2  Salk. 
433.  (a) 

If  a  person  chosen  alderman,  burgess,  &;c.  after  notice  given  him  of 
his  election,  sit  by  and  see  the  corporation  fill  up  his  vacancy,  without 
making  any  claim  to  be  admitted,  this  will  amount  to  a  refusal ;  and  the 
mayor  may,  to  a  mandamus  to  admit  him,  return  that  he  had  refused  ; 
and  if  issue  were  joined  upon  that  return,  evidence  of  the  fact  would 
support  the  return. — Rex  v.  Jorden,  9  Geo.  II. 

2.  Where  the  mandamus  is  to  restore  a  person  who  has  been  removed 
from  an  office,  the  return  must  be  very  accurate  in  stating  the  corpora- 
tion's power  to  remove,  the  cause  of  removal,  and  the  due  execution  of 
the  power.— Bflgg's  Ca.  T.  13  Jac.  I.  1 1  Co.  99- 

1.  As  to  the  power  of  removal,  it  is  laid  down  in  Bagg^s  Case,  that  no 
corporation  can  disfranchise  a  member  of  it  before  a  conviction  at  law, 
unless  they  have  authority  so  to  do  either  by  charter  or  prescription, 
though  the  modern  opinion  has  been  that  the  power  of  amotion  is  in- 
cident to  the  corporation.  {Lord Bruce's  Case,  M..  2  Geo.lI.Str.Sl9-) 
However,  what  power  soever  there  may  be  in  the  corporation  at  large, 
there  cannot  be  such  power  in  any  part  of  the  corporation  without  char- 
ter or  prescription  ;  therefore  if  a  return  were  to  set  out  a  removal  by 

the  common  council,*  without  shewing  how  they  were  authorized,  it    [    ^06  1 
would  be  bad. — Rex  v.  Corporation  of  Doncaster,  H.  1759.   2  Burr. 
738.  (b) 

2.  As  to  the  cause  of  removal,  any  member  of  a  corporation  for  any 
offence  committed  against  his  oath  of  office,  and  breach  of  his  duty  as  a 
member,  is  removeable  without  any  previous  conviction.  But  there 
must  be  a  previous  conviction  to  warrant  an  amoval  for  an  offence  which 
has  no  immediate  relation  to  his  office,  such  as  perjury,  forgery,  ^c. 
Where  the  offence  is  criminal  in  both  respects,  the  difference  seems  to 
be,  that  if  it  consist  of  one  single  fact,  as  burning  the  charters  of  the 


(a)  So  where  the  churchwardens  (b)  And  the  law  now  is,  that  cor- 

of  a  parish  returned  to  a  mandamus  porations    may   claim    a   power   of 

to  restore  a  sexton,  that  ho  was  not  amotion  either  by  charter  or  prescrip- 

duly  elected  according  to  the  custom,  tion.     A  charter  may  give  it  to  the 

and  that  there  was  a  custom  for  the  whole  or  to  a  select  body,  but  if  it 

inhabitants  to  remove   at    pleasure,  gives  it  to  neither  the  law  gives  it  to 

pursuant  to  which    custom   he   had  the  body  at  large.  Rex  y.  Lyme  Regis 

been   removed,  the  return  was  held  Ma^or,  I  Dougl.  144(148.) 


consistent  and  good.  Rex  v.  St.  James's 
Churchwardens,  Taunton,  Cowp.413. 


corporation, 
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corporation,  bribery,  ^c.  there  must  be  a  conviction,  hui  not  where  it 
rhay  be  considered  as  abstracted  the  one  from  the  other ;  as  not  and 
assault  upon  any  other  member,  so  as  to  obstruct  the  business  of  the  cor- 
poration.— R.  V.  Mayor  of  Derby,  9  Geo.  II.  (a) 

As  to  such  crimes  whereof  a  previous  conviction  is  necessary  to  found 
the  disfranchisement  upon,  it  is  the  infamy  of  tl;em  that  renders  him  an, 
improper  person  to  be  continued  in  an  office  of  trust ;  therefore  if  the 
crime  for  which  he  is  convicted  be  such  as  does  not  carry  such  infamy  with 
it,  it  will  be  no  cause  of  disfranchisement ;  as  if  he  were  convicted  of  a 
single  assault,  (b) 

As  to  what  shall  be  said  to  be  such  a  breach  of  duty  as  will  be  9  gooct 
cause  of  disfranchisement,  it  is  certain  that  a  total  desertion  of  the  duty 
of  his  office  is  a  good  cause  of  amoval ;  but  it  may  be  difficult  to  deter- 
mine in  what  particular  offices  a  bare  non-residence  will  amount  to  such 
a  desertion.  S.  C.  (c) 

Where  offices  are  in  perpetual  execution,  there  must  be  a  perpetual 
residence,  such  as  that  of  sheriff,  mayor,  coroner,  S^c.  But  in  other 
eases  of  local  residence  it  is  not  necessary ;  as  in  the  case  of  a  recorder, 
freeman,  8fc.  {Rex  v.  Fonsonby,  M.  25  Geo.  II.  1  Wils.  303.)  And  it 
would  be  absurd  to  say  that  non-residence  barely  should  be  a  cause  of 
amoval,  when,  notwithstanding  such  non-residence,  they  may  do  all  that 
their  duty  requires,  (d)  But  if  such  persons  totally  desert  their  office,  it 
will  be  a  good  cause  of  amoval.  (Smith's  Ca.  3  W.  &  M.  4  Mod.  56.) 
As  if  a  recorder  upon  notice  given  to  him  should  neglect  to  attend  at 
their  sessions,  where  he  ought  to  attend  and  assist  the  corporation  in  the 
proceedings  cf  justice. — Whitacre's  Ca.  H.  4  Ann.  2  Salk.  434. 


(a)  Vide  etiam  Bagg's  Ca.  11  Co.  a  cause  of  removal,  but  that  is  only, 
99.  and  it.  v.  Richardson,  1  Burr,  where  constant  duties  require  per- 
539.  S  P.  petual    residence,    and    a    residence 

(b)  Bankruptcy  of  a  corporator  at  a.  short  distance  is  no  ground 
therefore  is  no  cause  of  removal.  R.  of  removal.  Smith's  Case,  supra. 
v.  Liverpool  Mayor,  2  Burr.  723.  Vavghan  v.  Lewis,  Carth.  227.     R 

(c)  To  make  nonfeasance  a  good  .  v.  Doncaster  Mayor,  Say.  37 ;  but 
cause  of  amotion,  it  must  amount  to  where  a  corporator  lived  two  hundred 
an  absolute  desertion  and  neglect  miles  from  the  borough,  and  had  not 
of  all  the  duties  of  a  corporation,  and  attended  for  t\venty- two  years,  that 
not  a  mere  occasional  or  uninten-  was  held  to  be  a  total  desertion.  R, 
tional  absence.  R.  v.  Wells  Corpora-  v.  Newcastle  Mayor,  cited  Say.  Z^  ; 
tion,  4  Burr.  1999.  -Rf^"-  v>  Ipswich  and  where  non-residence  is  the  cause 
Bailiff's,  Salk  434.  R.  v.  Richardson,  of  removal,  it  is  not  necessary  to  give 
1  Burr.  517.  R.  v.  Carlisle  Corpora-  the  party  previous  notice  to  reside. 
tion,  1  Stra.  385.  Jl.  v.  Lyme  Regis  Mayor,    1   Dougl. 


(rf)  Non-residence  also  (as  a  spc-      144(148.) 
cies  of  nonfeasance)  may  be  deemed 


But 
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But  in  such  case  the  return  ought  to  be,  that  recessit  et  officium  suum 
reliquif,  i.  e.  it  ought  to  shew  a  non-residence  upon  the  office,  and  not 
barely  a  non-residence  within  the  precincts  of  the  corporation. — Exeter 
City  V.  Glide,  T.  3  W.  &  M.  4  Mod.  S3. 

And  though  residence  be  made  a  necessary  qualification  for  election,  [  207  ] 
yet,  without  ah  express  clause  in  the  chatter,  non-residence  will  not  of 
itself  be  a  cause  of  amoval. — K.  v.  Miles,  E,  6  Geo.  I. 

In  a  mandamus  to  restore  Sir  J.  Jennings  to  his  office  of  alderman,  the 
return  was,  that  he  at  an  assembly  of  the  corporation  came,  et  personali- 
ter,  libere,  et  dehito  modo  resignavit  the  office,  declaring  he  would  continue 
to  serve  no  longer  in  that  office,  whereupon  they  chose  another  in  his 
room  :  and  this  declaration  in  a  corporate  assem-bly  was  hoiden  good, 
especially  as  the  corporation  accepted  it,  and  chose  another  in  his  room ; 
but  till  such  election  he  had  power  to  waive  his  resignation.  {R.  v. Mayor 
of  Rippon,  E.  12  W.  111.  2  Salk.  433.)  But  a  return  that  he  con- 
sented to  be  turned  out  would  not  be  good,  but  if  in  such  case  they 
were  to  return,  that  he  resigned,  and  they  accepted  and  chose  another  in 
his  room,  such  evidence  would  be  sufficient  to  prove  it. — R.  v.  Lane, 
M.  8  Ann.  2  Raym.  1304. 

If  it  appear  upon  the  face  of  the  return,  that  the  party  has  no  right  to 
the  office,  though  in  other  respects  the  return  be  bad,  yet  the  court  will 
not  grant  a  peremptory  mandamus.  As  where  the  return  stated  the  of- 
fice of  town  clerk  to  be  disposed  of  ad  libitum  of  the  mayor,  and  that 
the  mayor  had  appointed  another ;  though  the  reason  given  for  his 
amoval  was  not  good,  yet  the  court  refused  to  grant  a  peremptory  man- 
damus.— R.  V.  Campion,  M.  12  Car.  II.   1  Sid.  14.  (a) 

So  where  it  appeared  that  the  person  had  deserted  his  office,  and  that 
it  was  filled  up,  though  it  was  returned  that  he  was  for  that  cause  amoved 
by  the  common  council,  without  stating  that  they  had  a  power  so  to  do 
either  by  charter  or  prescription. — li.  v.  Mayor,  S^c.  of  Nezccastle,  M« 
21  Geo.  II.  cited  in  Say.  39. 

But  though  it  appear  by  the  return,  that  he  is  an  officer  ad  libitiim, 
yet  if  they  do  not  return  a  determination  of  their  will,  but  state  particu- 
lar reasons  for  the  amoval  which  are  not  sufficient,  the  court  will  grant  a 

CaJ  Yldci^xlkim R.v.TJiame  Clivrc/i-  turned  posithely,  and    not    by  way 

rcnrdens,  Stra.  115,  where  a  sexton  of  recital.     R.   v.    Coventry  Mayor, 

held  his  office  during  pleasure,  and  Salk.   430.     But  if  the  corporation, 

being  removed,  the  pleasure  of  the  not  relying  on  their  power,  return  a 

electors  alone  was   held   a  sufficient  cause  of  removal  that  is  insufficient, 

cause  to  be  assigned  in   the  return.  the  court  will  grant   a  mandamus  io 

Et  vide  jR.  v.  Cafiterbitry  Mayor,    1  restore  the  party  removed.  R.  v.  Ox" 

Stra.  674;    but  that    inust    be    re-  /orJ  iVIayor,  ^  Salk.  429- 

A  A                                    peremptory 
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peremptory  mandamus. — R.  v.  Corporation  of  Ipswich,  H.  4  Ann.  2  Salk. 
434.     Et  vide  jR.  v.  Oxford  Mai/or,  2  Salk.  429. 

A  return  that  he  had  obstinately  and  voluntarily  refused  to  obey  orders 
and  laws,  S^x.  contrary  to  the  duty  of  his  office  and  his  oath,  would  be 
too  general ;  the  particular  laws  ought  to  be  specified, — R.  v.  Doncaster 
Corporation,  M.  3  Geo.  II.  Raym.  1564. 

So  a  return  of  a  misbehaviour  in  one  office  (ergr.  chamberlain)  would 
be  no  reason  for  his  being  amoved  out  of  another,  as  that  of  a  capital 
burgess. — S.  C. 

There  cannot  be  any  cause  to  disfranchise  a  member  of  a  corporation, 

unless  it  be  for  a  thing  done,  which  works  to  the  destruction  of  the  body 

r  #208  ]  corporate,  or  to  the  destruction  of  the  *  liberties  and  privileges  thereof; 

and  not  any  personal  offence  from  one  member  to  another. — Earles  Ca, 

H.  2  &  3  W.  &  M.  Carth.  173.(a) 

So  misemploying  the  corporation  money  is  no  cause  of  amoval ;  be- 
cause the  corporation  may  have  their  action  for  it. — R.  v.  Chalke,  H. 
8  W.  &  M.   1  Raym.  226. 

So  razing  the  book  ;  unless  the  razure  be  to  the  detriment  of  the  cor- 
poration, (b) 

Note ;  After  restitution  on  a  peremptory  mandamus,  the  party  may  be 
removed  for  the  former  cause. — R.  v.  Ipswich  Corporation,  E.  6  Ann. 
2  Raym.  1283. 

3.  As  to  the  execution  of  the  power  of  amoval. 

If  the  person  be  within  summons,  i.  e.  if  he  be  resident,  he  must  be 
summoned  to  attend  and  shew  cause  against  his  disfranchisement,  and 
that  he  was  so  summoned  must  appear  upon  the  return,  unless  it  appear 
he  was  heard,  for  as  the  end  of  summons  is,  that  he  may  be  heard  for 
himself,  if  he  had  been  heard,  want  of  summons  is  no  objection.  (JB. 
V.  Mai/or  of  Wilton,  H.  8  W.  III.  Salk.  428.  1  Raym.  226.  S.  C.) 
But  if  it  appear  upon  the  return,  that  he  lived  out  of  the  limits  of  the 
corporation,  it  is  not  necessary  to  return  that  he  was  summoned. — 

(a)  Therefore  mere  contempt,  or  mixed  nature  and  indictable.     R.  v. 

contemptuous  words,  used  to  a  cor-  Hulchijison,  8  Mod.  ]().  100. 

poration,  or  any  member  of  it,  is  not  (c)  The  offence,  if  not  on  account 

a  sufficient  ground  of  amotion,   as,  of  the  infamy,  must  have  some  respect 

where  Dr.  Bentley  said  to  the  vice-  to  the  corporation  itself,  that  is,  an 

chancellor's    officer,    that  the  vice-  offence  as  is  detrimental  to  the  cor- 

chanccllor  was  not  his  judge,  and  poration,  or  some  of  its  liberties,  pri- 

tliat  he  "  stulte  egit."  R.  v.  Vice-chan-  vileges,  or  franchises.     Sir  T.  Earles 

cellar  of  Cambridge,  1  Stra.  557.  Ca.  sup.  Reg.  v.  Ipswich  Corporation, 


{b)  Bribery,  therefore,  is  a  cause      2  Raym.  1283. 
of  amotion,  for  it  is  a  crime  of  a 


Rex 
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Rex  V.  Mayor,  8^c.  of  Newcastle,  2  Geo.  II.  Rex  v.  Truehody,  E.  5  Ann. 
2  Raym.  \11o.(a) 

Where  a  burgess  is  constituted  by  a  patent  under  the  common  seal, 
he  ought  to  be  discharged  in  like  manner. 

But  if  by  election,  an  entry  in  the  book  is  suflicient  to  discharge 
him. 

Upon  a  return  to  a  mandamus  to  restore  a  capital  burgess,  it  appeared, 
that  the  power  of  amoving  a  member  was  in  the  mayor  and  aldermen ; 
that  the  whole  corporation  having  been  summoned  to  elect  a  recorder, 
after  that  election  was  over,  the  mayor  and  aldermen  separated  from  llie 
rest,  and  removed  the  plaintiff,  and  the  removal  was  holden  void,  because 
there  was  no  summons  to  meet  as  mayor  and  aldenpen. — Rex  v.  Carlisle 
Corporation,  T.  Geo.  I.  1  Stra.  385.  Machell  v.  Nevinson,  2  Raym. 
1357.  S.  P.  ^ 

Upon  the  issue  of  non  fuit  electns  major,  the  constitution  was  ad- 
mitted to  be,  that  the  mayor  was  chosen  out  of  the  aldermen,  therefore 
defendant  insisted  that  the  plaintiff  should  approve  his  being  an  alder- 
man. The  fact  of  his  being  chosen  an  alderman  was  this  ;  all  the  com- 
mon council  (who  were  the  electors)  except  one,  met  at  a  public-house 
to  drink,  where  they  were  acquainted  that  W.  had  resigned,  whereupon 
it  was  proposed  to  choose  the  plaintiff,  which  was  objected  to  by  two  or 
three ;  however,  he  was  sworn  in,  and  this  was  holden  not  to  be  a  good 
election,  because  they  were  not  corporately  assembled  for  want  of  a  pre- 
vious summons,  and  therefore  it  was  absolutely  necessary  *  that  every  one  [  *  209  ] 
of  the  common  council  should  be  present,  and  consent. — Musgrave  v. 
Nevinson,  E.  10  Geo.  II.  2  Raym.  1358. 

So  where  upon  evidence  it  appeared  that  the  corporation  met  upon  a 
particular  day  (pursuant  to  a  bye  law)  for  the  election  of  a  mayor,  it  was 
holden  they  could  not  proceed  to  the  election  of  an  alderman  for  want  of 
summons,  there  being  no  custom  to  \a  arrant  it. — Machell  v.  Nevinson, 
£.  10  Geo.  I.  lb.  1355. 


fa^  To  this  point  see  also  R.\,Liver'  So  a  party  who  is  to  be  disfranchis- 

pool  Mayor,  2  fiurr.  7'23.    Kynaston  cd  ought  to  have  notice.  R.  v.  DoU' 

V.  Skrexcsbury  Mayor,   2  Stra,  1051.  caster  Corporation,  2  Burr,  731.  And, 

R.  V.  Grimes,   5    Burr.   206l.     Sed  indeed,  in  every  case  notice  should 

quccre  if  this  summons  be  necessary  be  given,  as   in   Dr,  Bentley's  Case, 

whore  the  meeting  is  held  on  a  char-  nom.   R.  v.  Cambridge  University,    1 

ter  day  ?     Et   vide   R.  v.  Doncaster  Stra.  557,  unless  the  party  declare 

Corporation,   2  Burr,  742,   in  which  he  will   serve  no   longer,  as  in  R.  v. 

case  (p.  738)  it  is  said,  that  such  no-  Axbridge    Corporation,    Cowp.   532. 

tice  should  state  the  particular  busi-  R.  v.Rippon  Mayor,  2  Salk.  433,  or 

nc'ss  of  the  meeting,  as  where   it   be  has   been  already  heard  in   his  own 

to  remove  a  man.  Et  vide  Machell  v.  defence.  R.  v.  fFilton  Burgesses,  Salk. 

Ktvi/mn,  Ld.  Raym.  135?.  S.  P.  428. 

A  A  2  N.B.  The 
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N.  B.  The  return  need  not  be  under  the  seal  of  the  corporation,  nor 
need  it  be  signed  by  the  nuiyor ;  and  if  an  action  were  brought  against 
the  mayor  for  a  false  return,  it  would  be  sufficient  evidence  against  him 
that  the  mandamits  was  delivertd  to  him,  and  has  such  a  return,  unless 
he  can  shew  the  contrary. —  R.  v.  Thefford  Mayor,  M.  1  Ann.  2  Raym. 
848.  R.  V.  Exeter  Mayor,  E.  9  W.  111.   1  Raym.  223.  S.  P. 

A  mandamus  was  directed  to  the  mayor,  bailiff  and  burgesses  of  ^, 
The  mayor  made  a  return,  and  brought  it  into  the  crown  office ;  upoii 
which  a  motion  was  made  to  stay  the  filing  of  it,  upon  a  suggestion  that 
this  rclurn  was  made  against  the  consent  of  the  majority,  who  would  have 
obeyed  the  writ.  But  the  court  refused  to  enter  into  an  examination  whether 
the  return  were  against  the  consent  of  the  majority,  and  ordered  it  to  be 
filed,  as  it  was  made  by  the  mayor,  who  was  the  most  principal  and 
proper  person  ;  but  said  it  miglit  be  another  case  if  they  were  all  equal 
parties  ;  however,  they  granted  an  information  against  the  mayor  for  this 
proceeding. — R.  v.  Mayor  of  Abingdon,  M.  9  W.  III.  2  Salk. 
A?A.(a) 

In  an  action  for  a  false  return  the  plaintiff  set  out,  that  he  was  chosen 
upon  the  1st  of  October,  according  to  the  custom.  Upon  evidence  it 
appeared,  that  the  custom  was  to  choose  on  the  29th  of  September,  and 
that  the  plaintiff  was  then  choaen  ;  and  this  was  holden  sufficient  to  sup- 
port the  declaration,  for  the  day  in  the  declaration  is  but  form. —  Vavghan 
V.  Lewis,  E.  4  W.  III.  Carth.  228. 

Upon  the  issue  of  7ion  fait  elecfiis,  the  plaintiff  must  prove  that  he 
received  the  sacrament  within  a  year  before  Iws  election,  for  else  by 
13  Car.  I[.  his  election  is  void,  and  he  is  not  aided  by  5  Geo.  I.  c.  6. 
(which  enacts  that  no  incapacity  shall  be  incurred  by  reason  of  such 
omission,  unless  he  be  removed,  or  a  prosecution  commenced  within 
six  mouths  after  the  election)  though  the  trial  be  above  six  months  after 
the  election,  and  though  the  objection  were  never  made  before  the  trial. 
— Titflon  V.  Nevinson,  E.  10  Geo.  1.  2  Raym.  1354. 

The  mayor  of  fVinchehea  must  be  chosen  out  of  the  jurats,  the  plaiu- 

tiff  in  1739  was  chosen  a  jurat,  and  in  1740  he  was  chosen  mayor  :  he 

r  #oiQ  ]    received  the  sacrament  within  a  year  before  his  *  election  to  be  mayor, 

but  not  within  a  year  before  he  was  chosen  a  jurat.     And  on  a  special 


fflj  And  in   this  c-asc  fJo/t,   (\  .!.      and  di-^nvow  it  (luring  tlio  term  where- 
said,  that  w  line  a  wiii  i^  diirfted  to      in  tlu*  writ  is  rctunifd,  but  not  after 
a  single  officer,  as  a  sluriff.  ami    a      the  t(  im.     V'tdc  vt'iinn  11.  \.  Norxiicli 
stiauijer  makes  a  return  without   his      Mayor,  .Salk.  40'^. 
piiv;!y,  he  may  at  any  tii;it'  come  in 

▼erdict 
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verdict  the  court  held  that  the  6  Geo.  I.  would  operate  so  as  to  give  him 
the  benefit  of  the  non-prosecution  in  six  months  with  regard  to  the  pre- 
vious qualification,  as  otherwise  he  would  be  under  some  degree  of  dis- 
ability, when  the  act  says  none  shall  be  incurred. — Marten  v.  Jenkirif 
M.  14  Geo.  II.  2  Stra.  1145, 


CHAPTER  II. 

OF    INFORMATIONS    IN    NATUJIE    OF    QUO    WARRANTO. 

THE  crown  is  the  fountain  of  all  power  and  jurisdiction,  therefore  if 
any  person  or  corporation  take  upon  them  to  exercise  any  office  or  juris 
diction  without  being  legally  authorized  so  to  do  by  the  king's  charter  or 
act  of  parliament,  the  court  oi  K.  B-  will  punish  them  for  such  usurpa- 
tions upon  the  crown  ;  in  order  for  which  the  court  will  call  upon  them 
to  shew  by  what  authority  they  claiaj  to  exercise  any  particular  office  or 
jurisdiction,  (a) 

The  old  method  of  doing  this  was  by  the  writ  of  Quo  Warranto,  but 
of  latter  times  the  method  has  been  by  information  iu  nature  of  quo 
warranto. 

By  4,  Sf  5  W.  ^  M.  c.  18.  No  information  can  be  filed  without  leave 
of  the  court. 

The  method  of  obtaining  leave  is  by  laying  a  proper  case  before  the 
court,  verified  by  affidavit,  (b)  upon  which  the  court  will  grant  a  rule 
upon  the  party  to  shew  cause  why  an  information  should  not  be  filed 
against  him,  and  unless  the  cause  shewed  by  him  be  such  as  puts  the 
matter  beyond  dispute,  the  court  will  make  the  rule  absolute  for  the  in- 

(a)  The   statute    13  Car.  II.  has  statute,   thercfoie,    and    authorities, 

also  rendered  the   taking  the  sacra-  the  election   is  void,  and  the  statute 

ment  a  necessary  qualification  to  an  5  Geo.  I.  c.  6.  s.  3,  applies  only  to 

officer  of  a  corporation,  for  by  that  p(?tsons    in   actual   possession,    and 

statute  it  is  enacted,  '*  that  no  per-  was  made  to  quiet  such  possession,  if 

"  sou   shall   be  chosen  to  any  corpo-  no  legal  remedy  was  pursued  within 

"  rate  office,  who  has  not  taken  the  a  certain  time,  and  this  doctrine  was 

"  sacrament   within    twelve   months  recognized    by   Mamjidd,   C.  J.   in 

"preceding,"  and   in    detault  of  so  S.  C.   Cowp.  517. 
doing  the  election  shall  be  void.  {b)  As  to  the  affidavits  upon  which 

\\i  Harrison  \.  Evans,  Cited  \r\  Rex  the  court  is  to  decide,  it  was 
T.  Monday,  Cowp.  535,  lVilmot,Ci,  held  in  Rex  v.  Mein,  3  T.  Rep.  596, 
said,  this  statute  was  not  only  ad-  that  if  the  relator's  affidavit  is  de- 
dressed  to  the  elected,  and  is  a  pro-  fective  in  statmg  a  material  fact, 
hibitionon  them,  but  on  the  electors  which  the  defendani's  affidavit  sup- 
also,  if  they  have  notice.  The  legis-  plies,  the  court  may  use  the  latter  in 
lature  has  commanded  them  not  to  support  of  the  prosecutor's  applica- 
choose  a  nonconformist,   because  he  lion. 


ought  not  to  be  trusted.  Both  by  the 


formation. 
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formation,  in  order  that  the  question  concerning  the  right  may  be  pro- 
perly determined. 

Note  ;  Upon  a  rule  to  shew  cause,  the  court  will  grant  a  rule  for  the 
inspection  of  books  belonging  to  the  corporation.— Per  Cur',  T, 
23  Geo.  II.  fa; 

By  9  ^nn.  c.  20.  In  case  any  person  shall  usurp,  intrude  into,  or  un- 
lawfully hold  any  of  the  offices  or  franchises  mentioned  in  the  act,  the 
r  *2ll  1  pi'opsi'  officer  of  the  court  may,  with  leave  of  the  *  court,  exhibit  in- 
formations in  the  nature  of  quo  warranto,  at  the  relation  of  any  person 
desiring  to  prosecute  the  same,  and  who  shall  be  mentioned  in  the  in- 
formation to  be  the  relator  ;  and  if  it  shall  appear  to  the  court,  that  the 
several  rights  of  divers  persons  to  the  said  offices  or  franchises  may  pro- 
perly be  determined  in  one  information,  the  court  may  give  leave  to  ex- 
hibit one  information  against  several  persons,  (b)  And  the  act  gives  costs 
both  to  the  relator  and  defendant. — Per  Cur',  T.  23  Geo.  II. 

There  are  many  cases  not  mentioned  in  the  act,  in  which  informations 
in  nature  of  quo  warranto  will  lie,  for  the  court's  power  of  granting  such 
informations  is  not  founded  upon  that  act,  but  that  act  was  made  for  re- 
gulating the  proceedings  in  them  in  certain  cases  relating  to  corpora- 
tions, (c) 

If 


(«)  These  inforraations  being  pro- 
ceedings to  ascertain  civil  rights,  the 
court  will  allow  a  member  of  the 
corporation,  filing  one,  to  inspect  the 
corporation  books,  but  not  (ut  sem- 
l)le),  if  the  relator  be  a  stranger,  un- 
less the  title  of  a  possessor  in  office 
is  objected  to  on  some  pujjlic  ground, 
as  not  taking  the  sacrament.  Kex  v. 
Browi,  3  T.  Rep,  57^  (n).  And 
when  a  member  is  relator,  his  in- 
spection will  be  limited  to  the  do- 
cumentii  in  question.  Rex  w.Bahby 
3  T.  Rep.  579.  Benson  v.  Post,  1 
Wils.  240.  See  more  as  to  the  in- 
spection of  corporation  books  and 
public  records,  post,  p.  249,  n.  (a) 

{b)  Vide  Rex  v.  Colling'tcood,  1 
l>urr.  373.  So  there  may  be  one  in- 
formation against  the  same  person 
for  the  usurpation  of  several  fran- 
chises. Symviers  v.  Regcm,  Cowp. 
500. 

(c)  But  no  quo  tcarranto  information 
fan  be  granted  against  a  corporation 
for  an  usurpation  on  the  crown,  ex- 


cept by  tlie  attorney-general.  Rex  v. 
Caermarthcn,  2  Burr.  86"9-  Vide 
Hawk.  P.  C.  162,  where  it  is  stat- 
ed to  be  the  practice  under  this 
statute,  to  move  for  a  rule  to  shew 
cause  why  an  information  in  nature 
of  a  quo  rcarranto  should  not  be 
granted,  8fC.  grounded  on  an  affi- 
davit, stating  the  usurpation,  which 
rule  must  be  served  on  the  party, 
and  on  the  return  the  court  will  use 
its  discretion.  And  so  positive  arc 
the  directions  of  this  statute,  that 
the  court  cannot  dispense  with  them, 
though  the  application  be  by  a 
stranger  to  the  corporation.  Rex  v. 
Broxvii,  E.  29  Geo.  III.  cited  in  Rex 
v.  Smith,  3  T.  Rep.  574.  On  the  re- 
turn of  the  rule  above-mentioned, 
defendant  may  shew  cause  why  tl)c 
information  should  not  go  against 
hiin,  and  these  he  may  shew  as  good 
causes,  viz.  that  the  right  has  been 
already  determined  by  ?!iandafnus  ; 
that  it  has  been  long  acqueisccd  in, 
that   defendant's   right   depends  ou 

those 
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If  it  be  an  information  at  common  law  there  is  no  relator,  nor  ought 
there  to  be  judgment  for  costs,  but  only  a  capiatur  pro  fine, — Rex  v. 
Williams,  M.  31  Geo.  II.  1  Burr.  403. 

There  must  be  an  user  as  well  as  a  claim,  in  order  to  subject  the 
party  to  an  information,  for  the  judgment  is,  that  he  shall  be  fined  pro 
usu  <?f  usurpatione.  But  though  an  information  will  not  lie  for  a  non- 
user,  yet  it  will  be  a  good  cause  of  amotion. — Rex  v.  Ponsonby,  25 
Geo.  II.  Say.  245. 

Not  guilty  and  non  usurpavit  are  not  good  pleas,  as  appears  evidently 
from  the  nature  of  the  charge,  which  is  to  shew  by  what  warrant  or  au- 
thority ;  to  which  those  pleas  are  no  answer.  {Queen  v.  Blagden,  H. 
12  Ann.)  The  defendant  must  either  justify  or  <lisclaim. — Anon.  M. 
10  W.  III.  12  Mod.  225. 

Where  the  election  of  mayor,  aldermen,  ^c.  is  by  charter  given  to  the 
commonalty  or  burgesses  at  large,  the  corporation  may,  to  avoid  popular 
confusion,  make  a  bye-law  to  restrain  the  power  of  election  to  a  select 
liumber  {ex  gr.  to  the  mayor  and  aldermen,  mayor  and  common  council* 
and  the  like)  and  though  there  be  no  such  bye-law  to  be  found,  yet  con- 
stant usage  will  be  a  proof  that  there  was  such  a  one,  and  the  court  will 
intend  it ;  therefore  it  is  in  daily  practice  to  plead  such  a  supposed  bye- 
law  to  an  information  as  made  at  a  particular  time,  and  then  upon  issue 
joined  thereupon,  support  it  by  proving  that  the  elections  have  been  from 
about  that  time  agreeable  to  such  supposed  bye-law. —  Case  of  Corpora- 
tions, M.  40  &  41  Eliz.  4  Co.  78.  (a) 

But 


those  who  voted  for  hirrt,  and  which  conclude  with   a   traverse   of  absque 

are  not  determined;  that  the  fran-  hoc  quod  prccdict.  Sec.  vsvrpavit,  ^c. 

chise   is  of  a  private  nature,  or  he  for  the  crown  should  not  take  issue 

may  disclaim  that  he  acted  under  his  on  the  general  traverse,  but  reply  to 

election.  2liaxvk.  P.  C.  l6"2;  for  there  the  special  matter,  that  the  defend- 

must   be  a  user   as  well  as  a  claim,  ant  may  know  how  to   apply  his  dc- 

Jiex  v,  Vonsonby,  Say.  245.  fence.  R.  v.  Blagden,  Gilb.  Rep.  145. 

In    quo  -warranto  informations  de-  {a)  With  respect  to  elections,  there 

fendant   is    bound  to   shew  a   good  are  many  cases  in  tchich  the  court  wilt 

title  in  himself  against    the   crown,  consider  them  as  void,  and  consequently 

Rex  v.  Leigh,  4  Burr.  2143,  for  the  the  parties  elected  will  be  deprived  on 

crown  may  take  issue  on  any  matter  informations  of  this  nature. 

that  may  shew  defendant's   usurpa-  1st.  As  where  the  party  elected  is 

tion;  and   if  but  one  material  issue  ineligible,  as  an  infant  of  five  years 

be   found  for   the  crown,  judgment  to  be  a  burgess  of  Por/*»»ow///,  though 

shall  go   against  defendant.     Rex  v.  not  intended  to  be  sworn  till  twenty- 

Latham,  3  Burr.  1485.  So  where  de-  one.  Rex  v.  Carter,  Cowp.  220. 

fendant  relies  on  a  title  in  any  par-  2d.  So  where  the  mode  of  election 

ticular  form,  he  must  prove   it   as  varies    from     that    directed    by   the 

laid.      Rex  v.  Mein,  4  T.  Rep.  481.  charter.  Rex  v.  Grimes,  5  Burr.  25.98. 

And   in    all   cases   defendant's  plea  Rex  v.  Rees,    an«l  Rex  v.  Nexv&ham, 

should  set  out  his  title  at  length,  and  cited  per  Aston,  J.  in  Rex  v.  Monday^ 

Cow  p. 
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.  But  if  the  charter  direct  the  mayor,  aldermen,  SfC.  to  be  chosen  out  of 
the  burgesses  at  large,  a  bye-law  cannot  restrain  the  election,  and  order 
£*212]  that  the  mayor,  aldermen,  <3fc.  *  shall  be  chosen  out  of  the  common 
council  or   other   sekct  number,  for   such   bye-law  would  not  be  ad- 
vantageous 


Cowp.  537-  Rex  V.  Smart,  4  Burr. 
52241.  Cotton  v.  Davits,  1  Stra.  53. 
Foot  V.  Frowse,  1  Stra.  6^5. 

3d.  So  where  the  bye-laws  are 
coptrary  to  law,  an  cUction  under 
them  is  void,  as  where  the  num- 
ber of  electors  is  directed  by  the 
charter,  tlie  corporation  cannot  re- 
strain ih  It  numbir  by  a  bye  law. 
Hex  V.  Ciitbud,  4  Burr.  2204.  R.  v. 
JddstoH  Fieewaii,  4  Burr.  2515,  or 
require  a  qualification  not  required 
by  thecliaiter.  R  \.  Spencer,  3  Burr. 
1827'  But  where  the  power  to  make 
laws  is  in  the  whole  body,  they  may 
delegate  a  select  number  to  make 
them.  Per  Mansfield,  C.  J.  in  5.  C. 
AxiA  where  ihe  mode  of  electing 
officers  is  not  regulated  by  the  char- 
ter, bye-laws  may  be  made  to  re- 
gulate it.  NeuH/ig  V.  Francis,  3  T. 
Rrp.  187. 

As  to  what  bye-laws  are  lawful, 
anci  wliui  not,  svt  Barber  x.Boulton, 
1  Si  ra.  314.  Green  v  Durham  Mayor, 

1  burr.  128.  Rix  v.  BarCcr-Surgtoiis, 

2  i'urr.  8^2. 

4  h.  1  lections  made  before  im- 
prO|ier  oflicers,  are  all  void,  as  against 
ithobe  against  whom  judgment  of 
ouster  had  pa>s(d  Rix  \.  S7)iart,  4i 
Burr.  2241.  Rex\.Grimis,  5  Burr. 
25.98.   Rex  V.  Daues,  4  Burr.  2277- 

5th.  So  by  matters  ^ubsequent,  an 
cleciion  ma;)  be  rendered  void.  R. 
\.  Godxiin,  I  IVugl  382.(397)  n. 
22  Rtx  V.  Putevian,  o  1 .  Rep.  777. 
Miluood  s.  TInitchtr,  2  'V.  Uip.  80. 
Rex  V.  Trtlau/uy,  3  Burr.  5615. 

6lh.  ^o  whert  ihe  enlvics  of  ad- 
lnis^ions  are  m)t  <iuly  stampt,  they 
are  void.   Rex  v.  Reeks.  2  "tra.  716. 

7th  And  lh<r,e  are  other  inform- 
alities by  which  an  eleciien  may  be 
Teir.lered  void,  as  where  the  whole 
ot  a  cur|  ora'ion  in  whom  the  elec- 
tion liis,  ail-  not  previously  summon- 
!ed  to  attend.  31vsgrave.\.  Ncvinson, 


2  Ld.  Raym.  1358.  1  Stra.  584. 
Unless  they  be  not  resident,  and  not 
within  summons.  Rex  v.  Grimes, 
sup.  So  where  an  usual  mode  of 
giving  notice  is  not  complied  with. 
R.  V.  Mai/,  Jlnd  R.  v.  Lit  lie,  5  Burr. 
5681. 

And  where  several  are  to  be  elect- 
ed, they  should  be  put  up  singly. 
R.  V.  Monday,  Cowp.  530.  in  which 
case  it  is  said,  that  when  a  corporate 
assembly  is  once  convened,  no  par- 
tial number  of  the  members  can 
stop  the  election,  but  in  Oldknow  v, 
JFaiiiuright,  and  R.  v.  Foxcroft,  2 
Burr.  1017,  a  question  arose  whether 
defendant,  or  one  S  was  duly  elect- 
ed town  clerk  of  Nottingham.  In 
that  case  all  the  electors,  in  number 
twenty-five,  were  summoned,  and 
twenty-one  met,  the  mayor  put  up 
one  S.  and  none  other  was  nominat- 
ed ;  nine  voted  for  aS'.  and  the  other 
twelve  did  not  vote,  but  eleven  of 
them  protested  against  any  clccnon 
being  then  held,  for  they  alledged 
that  the  office  was  already  filled  by 
F.  though  his  right  was  then  in  con- 
test, and  ten  of  them  signed  a  written 
protest  to  that  eti'ect,  the  eleventh 
declaring  he  would  not  interfere, 
whereupon  the  mayor  declared  S. 
duly  elected,  and  his  election  was 
confirmed  by  the  court,  saying,  that 
the  dissentients  ought  to  Lave  voted 
for  some  one,  and  that  their  protest 
was  of  no  avail. 

Where  an  election  has  been  in 
pursuance  of  the  statute  11  Geo.  II. 
the  directions  of  the  statute  must  be 
pursued,  or  the  per>on  is  ren  ovable 
by  quo  warranto.  Rex  v.  Maiden,  4 
Burr.  2130. 

Where  a  particular  officer  is  ap- 
pointed b'.  fore  whom  a  person  elect- 
ed is  to  be  sworn,  such  officer  must 
assent  lo  his  taking  the  oath,  for  the 
elected  cannot  take  up  the  book,  and 

swear 
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vanta«eou5  but  prejudicial  to  the  corporation,  as  it  would  confine  them 
in  their  choice.— -Kex  v.  Phi/lips,  M.  6  Geo.  I.  1  Stra.  394.  (a) 

Hitherto  I  have  taken  notice  only  of  such  informations  as  are  brought 
ao-aimst  particular  persons  for  usurping  offices,  but  this  sort  of  informa- 
tion will  lie  likewise  against  persons  or  corporations  for  usurping  fran- 
chises. 

Therefore  where  the  mayor  and  common  council  of  Hartford  took 
upon  them  to  make  strangers  free  of  the  corporation  without  being 
qualified  according  to  the  charter,  the  court  granted  an  information  in 
nature  of  a  quo  irarranto  against  them,  because  the  injured  freemen  of 
the  town  had  no  other  way  of  remedying  themselves  or  of  trying  the 
right.— J«on.  M.  10  W.  III.  1^  Mod,  9.0,5. 

So  it  will  lie  against  a  private  person,  or  against  a  corporation,  for 
holding  a  market,  or  holding  a  court  leet  or  other  court,  or  for  exercis- 
ing any  other  franchise.  And  as  the  defendant  must  ii>  his  plea  set  out 
a  title,  it  is  necessary  to  observe  in  this  place  what  franchises  may  be 
claimed  by  prescription,  and  in  what  cases  it  is  necessary  to  shew  a  grant, 
or  an  allowance  in  eyre,  which  is  tantamount  to  a  grant. 

It  is  laid  down  in  Foxleys  Case,  (E.  43  Elh.  5  Co.  lOQ.)  that  what- 
ever may  be  gained  by  usage  without  matter  of  record,  may  be  claimed 
by  prescription,  such  as  waifs,  estrays,  treasure  trove,  S^c.  But  such 
things  as  are  not  forfeited  but  by  matter  of  record,  as  felons'  goods^ 
cannot  be  prescribed  for. — Case  of  the  Abbot  of  i^irata  Marcella,  M. 
33  &  34  Eliz.  9  Co.  24. 

So  a  man  may  prescribe  tenere  placita,  but  not  to  have  conuzance  of 
pleas ;  therefore  if  the  charter  granting  it  be  before  time  of  memory,  viz. 
before  the  1  Rich.  I.  it  cannot  be  pleaded ;  but  by  the  statute  de  quo 
warranto  you  may  lay  an  usage  time  out  of  mind,  which  is  an  argument 
of  an  ancient  grant,  and  shew  the  allowance  in  eyre. — Foster  v.  Milton , 
p.  10  W.  III.  1  Salk.  183.(6; 

There 

swear  before  him   against  his  con-  lished    the   former  modes,   elegendi, 

sent.    Rex  v.  Ellis,    2  Slra.  99^^  for  noininandi,     and    appunctiiandi,    the 

it  is  essential   to  a  man's  investment  mayor  ;  this  was  held  to  abolish  the 

in  office,  that  he  be  duly  and  form-  riiilit  of  holding  over.  Rex  v.  PhillipSy 

ally  sworn.     Penrj/n  Maj/or's   Case,  Salk.  16/. 

1  Stra.  582.  (i)  The  defendant  in  qno  -warranto 

{a)  The  defendant   in    this   case  made   title   to  the   freedom  of  iVay- 

claimed  as  mayor  of  Bodmin,  under  castle,  under   a  custom  in   the  cor- 

a  charter  of  5  Eliz.  whereby  he  had  poration  to  admit  all  persons  of  the 

a  power  to  hold  over  till  a  nsw  mayor  age  of  twenty  one,  ad  libitum.  The 

was  chosen,  but   it   appearing  that  prosecutor  in  reply  put  in  issue  both 

the  mode  of  election  was  altered  by  the  custom,  and  the  admission  under 

a  charter  of  thirty-six,  which  abo-  it,  and  then  went  on  and  stated  a  cus- 
tom 


212^  Criminal  Informations  on  Civil  Rights.    [Part  IV. 

There  is  a  point  of  law  which  sometimes  comes  in  question  in  trials 

of    this   sort    of  informations,  which    therefore   ought    ta  be    taken 

notice 


torn  to  admit  in  right  of  servitude 
only.  This  part  of  tlie  replication 
was  held  bad,  as  being  contradictory 
and  irrelevant  to  the  plea.  Rex  v. 
Knight,  4  T.  Rep.  419. 

Furthermore,  as  to  the  rules  laid 
donn  by  the  court  in  granting  quo 
warranto  informations,  it  was  held, 
in  Rex  v.  Heaven,  2  T.  Rep.  777, 
that  no  information  will  be  granted 
against  a  person  exercising  a  cor- 
porate franchise,  to  which  he  was 
duly  elected,  though  his  offence  may 
amount  to  a  forfeiture,  unless  he  has 
been  removed  by  the  corporation. 
It  was  questioned  in  that  case,  how- 
ever, whether  if  a  derivative  title 
can  be  impeaclicd,  where  the  person 
from  whom  it  was  derived  had  died 
in  possession  undisturbed,  but  it  is 
decided  that  such  title  cannot  be 
impeached  by  those  who  have  ac- 
queisccd,  and  acted  under  it ;  and 
Blackstonc,  J.  was  of  opinion,  that  a 
derivative  title  could  not  be  so  im- 
peached in  any  case  where  the  party 
under  whom  the  defendant  claimed, 
was  dead.  Rex  v,  Staceij,  1  T,  Rep. 
].  Vide  ctiam  Rtx  v.  Spearing,  there 
cited. 

Vide  etiam  Symmers  v.  Regem, 
Cowp.  489,  where  it  was  held,  that 
evidence  of  an  order  of  admission  of 
SI  burgess,  together  with  a  proof  of 
his  having  acted  as  such,  is  sufficient 
to  shew  that  he  was  a  burgess  de 
facto,  without  proof  that  he  was  ac- 
tually admitted.  And  in  S.  C.  it  was 
also  held,  that  an  order  of  restoration 
of  a  voter  illegally  disfranchised,  re- 
lates to  the  original  right,  and  may 
be  given  in  evidence  to  rebut  the 
order  of  disfranchisement,  and  to 
shew  that  his  vote  ought  to  have 
been  received  at  an  election  made 
between  the  two  orders. 

And  on  the  issue  of  won  fuit  clec- 
ius,  in  quo  •warranto,  against  a  cor- 
porator, where  the  right  of  election 
js  in  the  freemen  in  their  corporate 
capacity,  it  was  held  that  evidence 
cannot  be  given  to  shew  that  the 
flf'Ctors  who  were  freemen  de  facto, 


were  not  so  de  jure,  for  their  votes 
could  not  be  refused  at  the  election, 
nor  can  their  right  be  thus  brought 
into  question,  collaterally,  especially 
without  appearing  on  the  record. 
S.  C. 

^Vherc  the  relator  and  the  defend- 
ant stand  in  the  same  circumstances, 
or  where  the  granting  an  informa- 
tion against  many,  may  endanger  the 
dissolution  of  a  corporation,  the 
court  will  refuse  it.  Rex  v.  Bond,  2 
T.  Rep.  7^7- 

In  a  rule  for  an  information 
against  defendant,  the  objection  to 
his  election  was,  that  it  was  made  on 
the  same  day  he  was  proposed, 
whereas  it  ought,  under  a  bye-law, 
to  have  been  on  the  day  following, 
replied,  that  the  relator  was  a  party 
to  an  agreement  not  to  enforce  this 
bye-law,  and  that  if  any  one's  title 
was  impeached  who  had  been  elect- 
ed under  it,  he  should  be  defended 
at  the  public  expence,  amd  on  this 
ground  the  court  rejected  the  appli-. 
cation. 

The  court  will  not  grant  quo  -war- 
ranto information  on  the  application 
of  one  who  was  present,  and  con- 
curred in  defendant's  election.  Rex 
V.  Stacey,  1  T.  Rep.  1.  Scd  sccus 
where  many  join,  and  one  that  has 
not  concurred  will  avow  himself  re- 
lator. Rex  v.  Symmons,  4  T.  Rep. 
223.  Yet  it  is  not  so  where  the  dis- 
ability, avoiding  the  election  is  a 
latent  one,  as  where  the  ground  of 
application  was,  that  defendant  had 
not  taken  the  sacrament  within  a 
year,  and  it  was  opposed  because  the 
applicants  had  concurred  in  the  de- 
fendant's election  ;  the  court  held, 
however,  that  such  objection  was 
good  only  where  the  relator  had  con- 
curjj|d,  knowing  of  the  defect.  Rex 
V.  Miith,  3  T.  R.  573. 

On  a  quo  warranto  information 
against  defendants,  to  shew  w  herefore 
they  acted  as  burgesses,  not  having 
been  admitted,  the  only  act  alledgeJ 
was,  their  having  voted  for  mem- 
bers  of  parliament.     Per  curiam,  as 

they 
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notice  of  in  this  place,  and  that  is  the  operation  and  effect  of  a  new 

charter,  (a) 

If  a  corporation  refuse  a  new  charter,  it  is  void ;  but  if  they  accept 
and  put  it  in  execution,  it  is  good.  Whether  a  corporation  liave  accept- 
ed a  new  charter  or  not,  is  commonly  matter  of  evidence,  not  of  law  ; 
and  proof  of  acting  under  it  is  proof  of  an  acceptance. — Rex  v.  Lar- 
mod,  6  \Y  AIL  Comb.  316. 

A  new  charter  was  granted  in  consideration  of  the  surrender  of  the 
old  one ;  the  old  one  was  in  fact  surrendered,  but  the  surrender  was  not 
inroUed,  wherefore  the  new  one  was  void  ;  but  the  members  under  both 
charters  being  the  same,  what;tliey  did  being  warranted  by  the  old  charter 
M'as  holden  good.— -BuUi/ v.  Palmer,  M.  lO.W.  III.  12  Mod.  247. 
Piper  V.  Dennis,  ibid.  253.  (b) 

By  accepting  a  new  charter,  granting  new  rights,  or  giving  a  new  name 
of  incorporation,  without  a  surrender  of  their  old  charter,  the  corpora- 
tion will  not  lose  any  of  their  former  franchises. — Case  of  Corporations f 
4  Co.  78.     Haddock's  Ca.  T.  33  Car.  II.  1  Vent.  355. 

By  charter  of  Hen.  IV.  Norzmch  was  made  a  county,  and  to  have  two 
sheriffs  to  be  chosen  by  the  commonalty.     Car.  II.  by  charter  confirmed 


they  claimed  a  right  to  vote,  that 
right  was  properly  triable  by  the 
house  only.  Rule  refused.  Rex  v. 
JIanei/,  1  Stra.  547.  But  in  the 
case  of  Horsham  Borough,  H.  30 
Geo.  III.  cited  in  Rex  v.  3Iein, 
3  T,  Rep.  599,  it  was  said  to  have 
been  often  ruled,  that  such  an  in- 
formation would  lie  against  a  person 
claiming  a  right  to  vote  by  virtue 
of  a  burgage  tenure. 

On  an  information  against  defend- 
ant for  not  having  taken  the  oaths  of 
allegiance  and  supremacy,  the  town 
dedk  swore,  that  though  [he  had 
made  an  entry  of  such  oaihs  having 
been  taken,  yet  he  never  administer- 
ed them,  the  court  refused  the  rule 
on  accouiit  of  the  danger  of  allow- 
ing a  town  clerk  to  falsify  the  record 
by  his  own  oath.  Rex  v.  Williams, 
1  Stra.  6'77.  Neither  will  the  court 
grant  the  rule  where  the  applicant's 
aflidavit  goes  on  to  his  belief.  Rex 
V.  Newling,  3  T.  Rep.  310. 

Formerly  the  rule  was  never  to 
allow  an  information  against  any 
person  who  had  been  twenty  years 
^n  possession  of  his  corporate  fran- 


chise, Winchehea  Cases,  4  Burr.  1 962. 
But  in  Rex  v.  Dickin,  4  T.  Rep.  282, 
the  court  limited  the  time  to  six 
years,  and  that  is  now  confirmed  by 
statute  32  Geo.  III.  c.  58. 

(a)  As  to  how  far  the  granting  of 
a  new  charter  shall  effect  the  cor- 
porate proceedings,  it  was  held,  in 
Rex  y.Pasmore,  3  T.  Rep.  199,  that 
where  the  integral  part  of  a  corpo- 
ration is  gone,  and  the  corporation 
has  no  power  to  restore  it,  or  to  do 
any  act,  the  corporation  is  dissolved, 
and  the  crown  may  grant  a  new 
charter,  as  at  Helston,  where  the  cor- 
poration was  reduced  to  one  alder- 
man and  seven  burgesses,  who  were 
incompetent  to  hold  any  corporate 
assembly. 

{b)  And  in  Newling  v.  Fra7icis,  3 
T.  Rep.  189,  it  was  held,  that  the 
proclamation  made  by  king  Jac.  II. 
(armo  regiii  4")  for  restoring  such 
corporations  as  had  surrendered  their 
charters  to  king  Charles  II.  (but 
which  surrenders  were  not  inrolled), 
shall  operate  as  a  grant  of  revival 
of  such  charters  (if  accepted)  and 
restore  them. 

their 
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their  former  charter,  but  granted  further,  that  one  sheriff  should  be  chosen 
by  the  mayor,  sheriffs,  and  aldermen  only  ;  per  Holt,  C.  J.  The  king 
cannot  resume  an  interest  he  has  already  granted,  unless  the  grantees 
concur ;  the  corporation  might  have  used  this  as  a  new  grant  or  confirma- 
tion, but  having  made  their  elections  according  to  it,  it  is  evidence  of 
their  consent  to  accept  it  as  a  grant. — Rex  v.  Larzcoodf  H.  6  W.  111% 
Salk.  167. 


PART 
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PART  V. 

CONTAINING    ONE    BOOK    OF 

TRAVERSES  AND  PROHIBITIONS. 


INTRODUCTION. 

J-  HERE  still  remain  two  other  species  of  suits  which  may  be  tried  at 
Nisi  PriuSy  and  which  therefore  fall  within  the  compass  of  this  treatise ; 
and  they  are  Traverses  of  Inquisitions  of  office,  and  Prohibitions. 


1 


CHAPTER    I. 

OF    TRAVERSES. 

HERE  are  two  sorts  of  offices;  the  one  vests  the  estate  and  pos- 
session of  the  land,  <^r.  in  the  king  where  he  had  only  right  or  title 
before.  The  other  is  when  the  estate  is  lawfully  in  the  king  before,  but 
the  particularity  of  the  land  does  not  appear  of  record,  so  that  it  may 
be  put  in  charge.  Tlie  first  of  tlieiie  is  called  the  office  of  intituling ; 
the  second  is  called  the  office  of  instruction. — Legat's  Case,  M.  IQJac.  1. 
10  Co.  l\5.(a) 

By  the  common  law,  wherever  the  king  was  in  possession  by  virtue  of 
the  inquisition,  the  subject  was  put  to  his  petition  of  ri_  jht,  unless  the 
right  of  the  party  appeared  in  the  inquisition,  and  then  at:  the  common 

(a)   The   traverse  of  an   ofTice  is  OfTices  however   ares  not   the  only 

only  the  proving  that  an  inquisition  matters  that  are   tra-yorsable,  for  in 

made  of  lands  or  goods    by  the   es-  pleading,   many  subjects  of  traverse 

cheator  is  defective  and  untrue.    No  are  to  be  found,   so  indictments  and 

person     therefore   shall    traverse  an  presentments  are  travi^rsable,  but  as 

office  unless  he  can  shew  a  good  title,  the  text  is  for  the   most  part  con- 

and  if  one   be   admitted   to   traverse  fined  to  the   traverse    of  olfices,   the 

an  office,  this  admission  of  tlie  party  Editor  deems  it   unnecessary  to  en- 

to  the  traverse  supposes  the   title  to  large  his  notes  on  this   title. 
be  in  him,  or  he  has  no  cause  of  tra- 
verse.   Vaugli.  O'H.  2  Lill.  Ab.  5yo. 

lavr 
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law  lie  might  have  a  monstrans  de  droit ;  but  where  the  inquisition  only 
intitled  the  king,  and  he  was  obliged  to  bring  a  sci.  fa.  against  the  party 
to  recover  possession,  there  at  common  law  the  party  might  traverse  the 
king's  title,  for  there  the  king  being  in  nature  of  a  plaintiff,  the  party 
in  possession  might  by  pleading  put  him  to  prove  the  title  upon  which  he 
would  recover.  But  where  the  king  was  in  possession  by  virtue  of  the 
inquisition,  there  the  party  that  would  get  that  possession  from  him  Mas 
in  nature  of  a  plaintiff,  and  therefore  had  no  method  to  proceed  in  but 
by  way  of  petition ;  for  no  action  could  lie  against  the  king,  because  no 
writ  could  issue,  as  he  could  not  command  himself. — Warden  4'  Coni' 
monalty  of  Sadler's  Case,  T.  30  Eliz.  4  Co.  54. 

But  as  this  suit  by  petition  was  of  great  delay  and  charge  to  the  party 
grieved,  the  statutes  of  34  iU  111.  c.  14,  36  Ed.  111.  c.  13,  and  2  cS'  3 
Ed.  VI.  c.  8,  were  made  to  enable  the  subject  to  traverse  inquisitions, 
or  otherwise  to  shew  their  right. 

Thus  were  traverses  and  monstrans  de  droit  introduced  in  lieu  of  pe- 
titions. (5  Hen.  VII.  3.)  The  only  difference  between  the  one  and  the 
other  is,  that  m  a  traverse  the  title  set  up  by  the  party  is  inconsistent 
with  the  king's  title  found  by  the  inquisition,  which  he  therefore  must 
traverse ;  in  a  monstrans  de  droit  he  confesses  and  avoids  the  king's  title. 
But  in  both  cases  he  must  make  a  title  in  himself,  (a)  and  if  he  cannot 


Ca)  Where  the  inquisition  is  to 
give  a  title  to  the  crown  to  lands  in 
the  possession  of  another,  the  crown 
is  in  the  nature  of  a  plaintiff;  but 
the  defendant  cannot  defend  himself 
upon  his  possession  alone,  but  must 
fehew  a  title  in  liimself  by  traversing 
the  inquisition.  In  this  case  the 
usual  practice  is  for  the  crown  to 
open  the  pleadings,  including  the  in- 
quisition, and  >hen  the  traverser  is 
called  upon  to  ;^o  into  his  case,  and 
to  support  his  traverse.  Obs.  The 
issue  upon  the  seisin  returned  in 
the  inquisition  is  taken  differently 
cither  upon  thij  seisin  returned,  or 
the  crown,  by  replication  to  the 
plea  of  traverse  of  seisin,  may  admit 
the  deed  set  up  by  the  plea  in  bar, 
and  traverse  b^-  the  replication,  that 
the  deed  was  iiiir  and  for  valuable 
consideration ;  and  the  only  difl'e- 
rence  seems  t(»  be,  that  where  the 
seisin  is  traversed  alone,  the  due  ox- 
CQUtion  of  the  «ieed  is  put  in  proof. 


Where  the  king  sues  upon  a  for- 
feiture, he  can  only  have  what  the 
party  had  at  the  time;  otherwise, 
where  the  crown  is  a  creditor,  for 
there  the  title  commences  from  the 
title  which  binds  the  property.  17^1. 
Rex  V.  Cotton,  2  Ves.  2<)6. 

Traverse  of  a  seisin  in  fee  is  ill, 
where  a  less  estate  would  be  suffi- 
cient, for  it  ties  up  the  plaintiff  to 
prove  an  estate  in  fee.  Palmer  v. 
Ekinsy  2  Stra.  SIS.  Vide  ctiam  Co^ 
borne  v.  Stoclidale,   1  Stra.  493. 

Where  a  party  confesses  and  avoids, 
he  ought  not  to  traverse,  but  it  may 
be  passed  over,  and  issue  taken  oii 
the  traverse,  B..  \.  Armagh  jirchbp. 
and  Whaley,  Clerk,  2  Stra.  837- 

The  substance  and  body  of  a  plea 
maybe  traversed.  DIgby  v.  Fitz/icr- 
bert.  Hob.  232.  But  a  traverse,  that 
A.  died  seised  of  lands  in  fee,  viodo 
et  forma,  as  the  defendant  had  de- 
clared, was  held  good.  Eduards  v. 
Lawrcnccy  Hutt.  123. 

prove 
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prove  his  title  to  be  true,  although  be  be  able  to  prove  that  the  king's 
title  is    not  good,    it  will  not  ^'^  serve  him.      {Stamf.  Prerog.  c.  20.  [*2l6j 
pa.  Q5.)     But  in  traverses  at  common  law  the  party  is  in  nature  of  a 
defendant,  and  therefore  need  not  set  up  any  title  in  himself. — Rex  v. 
Mason,  T.  1  Ann.  2  Salk.  447.  Far.  32.  S.  C. 

The  method  of  proceeding  at  common  law,  by  petition  was  that  the 
king's  title  being  found  by  inquisition,  the  party  petitioned  to  have  an 
inquest  of  office  to  inquire  into  his  title ;  if  his  title  was  found  by  such 
office,  then  he  came  into  court  and  traversed  the  king's  title :  so  that  the 
record  began  by  setting  out  the  first  inquisition  found  for  the  king,  after 
that  the  return  of  the  inquisition  taken  upon  the  petition,  and  then  went 
on  with  et  modo  ad  hunc  diem  terdt,  and  so  traversed  the  king's  title. 
In  conformity  to  these  proceedings  at  common  law,  the  traverse  and 
monstrans  de  droit  given  by  the  statute  begin  by  stating  the  inquisition, 
and  then  go  on  "  et  modo  ad  hunc  diem  venit,  &jC." 

(Note;  the  only  difference  between  the  pleading  in  a  traverse  and 
monstrans  de  droit  is,  that  one  is  pro  placito  dicit,  the  other  piv  placito 
et  monstratione  juris  dicit.) 

And  from  this  manner  of  pleading,  some  have  considered  the  party 
traversing  as  defendant;  but  when  it  is  considered  that  this  traverse 
comes  in  lieu  of  the  petition  at  common  law,  and  that  it  does  not  sus- 
pend the  vesting  in  the  king  by  the  inquisition,  (Rex  \.  Roberts,  E.  17 
Geo.  II.  Stra.  1208.)  (a)  and  that  the  judgment  for  the  party  is  an 
amoveas  manum,  and  the  judgment  against  him  a  nil  capiat,  it  seems 
clear  he  ought  to  be  deemed  a  plaintiff,  and  as  such  is  capable  of  being 
nonsuited.— 22ej:  v.  Mason,  T.  1  Ann.  Salk.  448.  4  Hen.  VI.  12. 

These  proceedings  are  in  the  petty  bag-office,  and  the  record  is 
brought  from  thence  into  the  king's  bench  by  the  chancellor,  in  order 
that  it  may  be  tried. — Trem.  P.  C.  652.  (b) 


(a)  In  this  case  it  was  said,  that  rently  be  intended  at  one  day  or  an- 
thc  traverse  of  an  inquisition  for  tlic  other,  there  the  day  is  not  traveis- 
king  is  considered  as  a  debt,  and  the  able:  and  6.  That,  in  trespass,  the 
prosecutor  may  carry  down  the  re-  day  is  not  generally  material,  unless 
cord.  the  matter  be  to  be  done  on  a  par- 

(b)  In  traverse  these  rules  are  to  ticular  day.  Wood  v.  Sherby,  2  Uol. 
be  observed  :  1.  Thac  the  traverse  of  Hep.  37-  Rex  v.  Nunvich  Bp.  1  Rol. 
a  thing,  not  immediately  alledged,  Rep.  235.  Laiie  v.  Alexander,  Yclv, 
vitiates  a  good  bar  :  2.  That  nothing  122.  2  Lill.  Abr.  313.  So  if  the 
must  be  traversed,  but  what  is  ex-  parties  agree  on  the  day  for  a  thin(r 
pressly  alledged  :  3.  That  surplusage  to  be  done,  the  traverse  of  the  day 
in  a  plea  doth  noi  enforce  a  traverse:  is    material,    otherwise,    not;    and 

4.  That  it  must  be  always  made  to  though  it  is  proved   to  be  done  on 
the   substantial    part    of    the    title:  another  day,  it  is  sufficient.  Heydon 

5.  That  where   an   act  may  indifte-  \.Godsalc,  Palm.  2S0. 

It 
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It  is  not  clear,  that  a  person  found  by  inquisition  to  be  a  lunatick  or 
idiot,  can  himself  traverse  the  inquisition;  (Sir  J.  Cutl's  Ca.  8Jac.  I. 
Ley.  26.) ;  however  it  is  certain,  that  such  traverse  will  not  suspend  the 
grant  of  the  custody  thereof.  (Ex  parte  Smithie,  1728.)  The  practice 
has  always  been  for  the  party  to  petition  the  chancellor  for  leave  to 
traverse,  and  then  the  chancellor  will  upon  proper  grounds  give  such 
leave,  and  suspend  the  grant  of  the  custody  in  the  mean  time. — Sir 
J.  Ktwper's  Ca.  10  Ann. 

i\nd  it  is  not  uncommon  to  grant  such  leave  upon  tenns,  such  as 
upon  condition  that  some  third  person  who  claims  under  conveyances 
from  the  party,  will  agree  to  be  bound  by  the  event  of  the  traverse. 
And  this  is  mnch  for  the  advantage  of  such  third  person,  for  though  he 
would  be  entitled  to  come  in  and  traverse  the  inquisition  pro  interesse 
[  *217  ]  suo,  yet  he  must  do  that  at  *  his  own  expence;  whereas  where  leave  is 
given  for  the  party  to  traverse,  the  expence  must  be  paid  out  of  the 
estate ;  besides,  it  comes  with  less  prejudice  before  the  jury  when  the 
chancellor  so  far  countenances  the  traverse,  as  upon  inspection  and  en- 
quiry to  give  leave  for  it  to  be  carried  on  at  the  expence  of  the  party 
against  whom  the  inquisition  has  been  found.— i^ex  v.  Roberts,  M.  1743. 
in  Cane. 

But  beside  these  inquisitions  of  office  in  which  the  king  is  concerned, 
there  are  others  which  may  likewise  be  traversed  by  the  parties  interested  ? 
such  is  the  inquisition  taken  on  the  writ  of  noctanter,  which  is  given  by 
Westminster  2.  13  Ed.  I.  st.  1.  c.  46,  (a)  where  any  one  having  a  right 
to  approve  waste  ground  makes  a  hedge  or  a  ditch,  and  it  is  thrown 
down  in  the  night-time,  the  neighbouring  vills  shall  make  it  good  at  their 
own  expence,  in  case  they  do  not  indict  such  as  are  guilty,  and  for  that 
purpose  this  writ  commands  the  sheriff  to  inquire  into  the  truth  of  the 
fact,  and  who  did  it ;  and  if  the  jury  return  that  they  are  ignorant  who 
did  it,  the  return  being  filed  in  the  crown-office,  there  goes  out  a  writ  of 
enquiry  of  damages  and  distringas  to  the  sheriff,  to  distrain  the  neigh- 
bouring vills  to  make  new  hedges  and  ditches  at  their  own  expence,  and 


(a)    By  the    better   opinion,    this  county  to  enquire  of,   and  indict  the 

writ  lies  tor  the  prostration,  as  well  offenders,  which,  LordC'oAe(in  2lnst. 

of  all  inclosures,  as  those  improved  470',)  says,  should  be  a  year  and  a 

out  of  commons;   but  if  it   be  not  day.    Vide  Rex  v.  Epworth  Inhabit- 

\n  the  night,  this  writ  will  not  lie,  ants,    Cro.  Car.  440.      1  Kcbl.  545. 

and  there^ouwht  to  be  a  convenient  If,  however,   any  of  the  oflE'cndcrs  be 

lime  (which  the  ccf.rt  will  jud!i;e  of)  indicted,   that  must   be  pleaded   by 

btforii  the  writ  is   broui^hi   fur   tlie  dtlendants. 
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also  to  restore  the  damages,  (a)  and  upon  this  distringas  the  defendants 
may  come  in  and  traverse  the  fact  of  the  inquisition,  or  they  may  plead 
that  some  of  the  oflfenders  have  been  indicted,  or  traverse  that  the  party 
sustained  damages  to  the  sum  found :  (2  Inst.  476.)  But  in  other  cases 
of  writs  of  enquiry  of  damages  the  party  cannot  traverse  the  quantum  of 
the  damages  found,  because  he  has  confessed  himself  liable  by  letting 
judgment  go  against  him  ;  besides,  he  may  give  evidence  on  the  writ  of 
enquiry,  because  he  is  before  the  court ;  but  in  this  case  the  writ  of  en- 
quiry is  founded  upon  the  return  of  the  first  inquisition,  and  the  parties 
are  never  before  the  court  till  they  are  so  brought  by  the  distringas, 
therefore  have  had  no  previous  opportunity  of  controverting  the  matter.— 
2Lil.Jbr.Qi7, 


217a 


faj  The  charges  for  the  defence 
of  the  several  viils,  should  be  raised 
by  agreement,  and  if  they  cannot 
agree,  each  vill  must  bear  its  own 


charge,  as  in  case  of  a  suit  against 
an  hundred,  till  execution,  and  then 
the  statute  37 Eliz.  C^IS,  has  pro- 
vided a  remedy. 


CHAPTER    ir. 
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OF   PROHIBITIONS. 

THE  courts  of  Westminster  Hall,  having  a  general  superintendency 
over  all  other  courts,  will  grant  a  prohibition  to  stay  the  proceedings  of 
an  inferior  court,  either  pro  defectu  jurisdictionis,  pro  defectu  triationis, 
or  for  proceeding  as  the  law  of  the  land  does  not  warrant :  And  if  the 
judge  or  party  proceed  notwithstanding  the  prohibition,  an  attachment 
may  be  had  against  him,  or  an  action  upon  the  case,  (a) 

When 


("aj  In  notion  of  law,  and  in  a 
practical  sense,  this  action  is  founded 
©a  an  attachment  against  defendant 
for  a  contempt,  in  proceeding  after 
service  of  a  prohibition  ;  but  it  is  a 
mere  fiction  to  try  whether  the  infe- 
rior court  ought  to  proceed  further 
in  the  suit,  for,  in  fact,  the  defendant 
is  not  served  with  any  prohibition, 
and  therefore  cannot  be  actually  in 
contempt ;  yet  this  matter  is  alledged 
pro  forma,  and  to  give  the  action  the 
requisites  of  a  suit.  The  supposed 
contempt  is  the  reason  of  its  being 


a  qui  tarn  action;  for  it  is  a  rule,  that 
ill  all  cases  of  contempt  to  the  king, 
the  action  must  be  to  answer  the 
king  as  well  as  the  plaintiff.  Anon. 
Mo.  64.  This  fiction  seems  to  have 
been  derived  from  the  ancient  prac- 
tice, for,  formerly,  the  court  of  com- 
mon law,,  it  is  said,  could  not 
grant  a  prohibition,  unless  the  party 
were  in  contempt  for  proceeding  af- 
ter service  of  a  prohibition,  and  an 
alias  and  pluries  directed  to  him  out 
of  chancery ;  and  in  that  case  an 
attachment  sur  prohibition  issued 
B  against 
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Wlien  a  proliibition  is  moved  for,  the  method  is  "for  the  party  to  file 
a  suggestion  in  court,  stating  the  proceedings  that  have  been  had  in  the 
court  below,  and  then  suggesting  the  reason  why  he  prays  the  prohibi- 
tion ;  upon  this  the  court  grants  a  rule  for  the  other  party  to  shew  cause 
^hy  a  writ  of  prohibition  should  not  issue ;  and  if  it  appear  to  the  court 
that  surmise  is  not  true,  or  not  clearly  sufficient  to  ground  the  prohibi- 
tion upon,  they  will  deny  it ;  otherwise  they  will  make  the  rule  absolute 
for  the  prohibition,  and  if  the  matter  be  doubtful,  they  will  order  the 
party  to  declare  in  prohibition. — Aston  Parish  v.  Castk  BirmidgCf 
Hob.  67.  (a) 

When  the  Court  inclines  to  grant  the  motion  for  a  prohibition,  the  de- 
fendant has  a  sort  of  right  to  insist  that  the  plaintiff  shall  declare ;  but 
where  the  court  inclines  against  the  motion,  the  plaintiff  has  no  such 
right,  for  there  might  be  judgment  by  default,  and  the  court  be  obliged 
to  prohibit  against  their  own  opinion ;  and  it  is  no  injury  to  the  plaintiflf, 
as  he  may  apply  to  another  court. — Rex  v.  Ely  Bp.  M.  30  Geo.  II. 
1  Bla.  81.  1  Burr.  198.  S.  C. 

Note ;  Where  the  party  is  ordered  to  declare  in  prohibition,  he  ought 
not  to  take  out  the  writ,  but  serving  the  other  side  with  a  rule  is  suffi- 


against  him,  returnable  in  B.  R.  or 
C  B.  Whereupon  the  party  who  is- 
sued out  the  prohibition  might  de- 
clare to  recover  the  damages  he  has 
sustained  by  defendant's  obstinacy. 
LangdalcsCa.  12  Co.  58,  wherein  Sir 
E.  Coke  says,  the  attachment  is  only  a 
judicial  writ ;  but  that  is  a  mistake  ; 
it  is  certainly  an  original  writ,  for, 
like  all  other  original  writs,  it  be- 
gins. Si  A.  B.  feccrit  te  sccurum,  SfC. 
tunc  pone,  S  c.  Vide  Jcfcrson  v.  Dur- 
ham  Bp.  iBos.  &Pull.  121.  But 
the  present  practice  is  to  file  a  sug- 
gestion in  court,  stating  the  nature 
of  the  case,  and  proccedini^s  below, 
and  then  to  pray  for  a  prohibition. 

For  the  doctrine  in  prohibition  at 
large,  vide  2  Inst.  ()01.  6"1S;  and 
see  the  opinion  of  the  judges  deli- 
vered by  Eyre,  C.  J.  in  Domo  Proe. 
casA  Home  v.  E.  Camden,  2  II.  Bla. 
533,  for  a  masterly  illustration  of 
the  nature  and  object  of  this  pro- 
ceeding, where  the  Chief  Justice, 
after  stating  the  use  and  application 
of  a  prohibition  to  restrain  the  spe- 


cial courts,  thus  proceeded  :  "  If 
•'  any  man  who  hears  me  shall  think 
"  that  he  observes  something  of  ob- 
"  liquity  in  the  proceeding,  let  him 
"  look  to  the  effect  of  it,  and  he  will 
"  be  satisfied.  So  long  as  the  tem- 
"  poral  courts  direct  parties  to  de- 
"  clarc  in  prohibition,  a  prohibition 
"  cannot  arbitrarily  issue,  nor  upon 
"  any  but  the  most  substantial 
**  grounds,  and  the  balance  in 
"  which  are  to  be  weighed  all  the 
"  different  jurisdictions  in  which 
"  the  public  justice  of  the  county 
"  is  administered  to  the  people,  will 
"  be  holden  by  your  lordships." 

(aj  Which  he  docs  by  serving  the 
other  side  with  the  rule,  without 
taking  out  a  writ,  and  then  <leliver- 
iug  a  declaration  ;  but  as  the  direc- 
tion to  doclaic  is  in  favor  of  the  de- 
fendant, he  may  aftenvards  submit, 
and  refuse  the  declaration,  and  then 
the  court  will,  on  his  application), 
stay  the  proceedings  without  costs, 
Gegge  V.  Jones,  2  Stra.  1 149. 

cient ; 
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cieht ;  and  if  in  that  suit  he  obtain  judgment,  the  judgment  is  stet  pro- 
hihitio,  orfierwise  it  is  quod  cat  consuHatio ;  therefore,  if  the  party  be  ex- 
coaimiinicated,  the  Uiandatory  part  of  the  writ  to  assoil  the  party  is  not 
to  be  obeyed  till  after  trial  had. — The  Dean  v.  Bishop  of  Wells,  M. 
25Geo.IL 

In  cases  of  tithe  and  such  sort  of  matters  where  many  things  are  in 
controversy,  it  is  very  frequent  to  order  the  prohibition*  to  stand  as  to  [* 219  ] 

part,  and  a  consultation  to  go  as  to  the  other  part,  (a) 

Where. 


(a)  Where  the   suggestion    is    to 
stay  a  suit  in  the  ecclesiastical  court 
for   substraciion  of  tithes  or  other 
ecclesiastical  dues,  it  must  be  proved 
by  two  witnesses,    by  virtue  of   sta- 
tute 2  cV  3  Ed.  VI.  c.  13.  *.  14  ;    but 
this   statute   extends   only  to   tithes 
payable  dc  Jure,  and  not  to  such  as 
are  against  common   right.    2  Inst. 
662.  So,  it  is  said,  that  proof  is  not 
necessary,  where  the  suggestion  is  in 
the  negative,  as  that  the  parsonage 
is  not  impropriate,  or  that  the  lands 
do  not  lie  in  the  parish,  or  that  the 
parson   is   not   inducted,   because   a 
negative  cannot  be  proved.  Ibid.    So 
where   the  suggestion   is,    that  the 
parson  has  made  a  contract  for  his 
tithes,  no  proof  is  necessary.   Tanner 
V.  Small,  Yclv.  102.     Cobb  v.  Hu7it, 
ibid.  119-  However,  where  the  party 
must  prove  his  suggestion,  an  entry 
of  the  proof  which  he  has   made  is 
drawn   out  and  entered  on  the  re- 
cord, and  upon  this  the  court  grants 
a    rule  to  shew  cause  why  a  prohi- 
bition   should    not    issue,   which    is 
afterwards    made   absolute   or   dis- 
charged, according  to  circumstances. 
See  ^Ir.  Serjeant  IVilliains'  n.  (1.)  to 
Croucker  \.C<dlins,   I  Saund.  136. 

The  cases  in  which  the  courts  at 
Westminster  have  interfered  to  re- 
strain the  proceedings  of  inferior 
jurisdictions,  or  have  refused  so  to 
do,  are  too  numerous  to  be  brought 
within  the  present  compass  :  the  ge- 
neral ground,  however,  for  granting 
a  prohibition,  is  an  excess  of  juris- 
diction, as  where  the  courts  below 
have  assumed  to  themselves  a  power 
to'act  in  matters  not  within  their 

B 


cognizance.  Grant  v.  Sir  Charles 
Gould,  2  H.  Bl'a.  100.  And  of  late 
years,  the  court  has  interfered  in 
some  particular  cases.  As  where  it 
appeared  that  a  court  of  appeal  had' 
no  jurisdiction,  the  court  oiK.B. 
granted  a  prohibition,  even  after 
they  had  remitted  the  suit  to  the 
court  below,  and  awarded  costs 
against  the  appellant,  and  though 
the  part}' applying  for  a  prohibition 
appealed  to  that  court.  Darby  v. 
Cozens,  1  T.  Rep.  552.  So  where  a 
modus  is  pleaded  in  an  ecclesiastical 
court,  a  prohibition  may  be  granted 
at  any  time  before  final  sentence. 
S.  C.  And  it  will  be  granted  after 
sentence,  if  it  appears  on  their  pro- 
ceedings, that  they  have  exceeded 
their  jurisdiction.  Lcman  v.  Goulti/, 
3  T.  Rep.  3.  Therefore,  though 
they  may  compel  churchwardens  to 
deliver  in  their  accounts,  yet,  as 
the)'  cannot  decide  on  the  propriety 
of  their  charges,  the  court  will  grant 
a  prohibition,  if  they  do  it. 

So,  to  stny  a  suit  in  the  special 
court,  for  breaking  open  the  church 
chest,  and  taking  away  the  title- 
deeds  to  the  advowson,  a  prohibi- 
tion lies.  Gardner  v.  Par  leer,  4  T. 
Rep.  351. 

So,  a  prohibition  issued  to  the 
bisliop  of  C.  who  claimed  a  right  to 
present  by  lapse,  under  a  pretence 
of  his  visitatorial  power,  to  the  oflice 
of  canon  residentiary  of  his  church, 
it  being  a  freehold  ottice,  and  the 
right  ot  election  being  in  the  deai^ 
and  chapter.  Cliiehtster  Bp.  v.  Har- 
uood,   1  T.  Rep.  650. 

After  sentence  in  the  ecclesiastical 
B  2  court, 
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Where  an  issue  is  joined  on  a  declaration  in  prohibition,  if  the  jury 
find  a  verdict  for  the  plaintiff,  yet  they  shall  give  no  more  than  I5.  da- 
mages, for  it  is  in  nature  of  an  issue  to  inform  the  conscience  of  the 
court;  but  after  he  has  had  judgment,  quodstet  prohibitio,  he  may  bring 


court,  in  a  matter  of  tithe,  whether 
the  question  turned  on  the  construc- 
tion of  an  net  upon  a  doubt  raised 
whether  that  court  had  not  niiscon- 
slrued  the  act,  the  court  of  K.  B.  di- 
rected the  plaintiff  to  declare  in  pro- 
hibition, tor  the  more  solemn  adjudi- 
cation of  the  question,  which,  sup- 
posing the  cdurt  below  to  have  mis- 
construed tlie  act,  a  prohibition 
should  go  after  sentence  in  a  matter 
in  which  the  court  below  had  original 
jurisdiction,  or  whether  it  were  only 
a  ground  of  appeal.  Garev.  Gapper, 
3  Kast,  47'2. 

A  prohibition  was  granted  in  this 
case,  on  an  affidavit  that  the  defend- 
ant (to  a  libel  for  tithes  in  kind  in 
the  spiritual  court)  answered  on  oath, 
or  pleaded  a  modus,  without  its  ap- 
pearing that  the  modus  was  regularly 
pleaded  below,  so  as  to  be  put  in 
issue  there.  French  v.  Trask,  10 
East,  348. 

But  the  court  will  not  grant  a  pro- 
hibition after  sentence  below,  if  the 
spiritual  court  has  cognizance  of  part 
of  the  charge  only,  and  not  the  rest. 
Carslake  \.Mapledora?n,2  V.  R.  473. 

Nor  after  a  sentence  of  the  special 
court  pronounced  on  a  libel  import- 
ing that  a  woman  was  of  most  licen- 
tious habits.  Lee's  Diet,  of  Vract. 
lit.  Prohibition. 

Nor  where  the  subject  of  a  suit 
in  an  inferior  court  is  within  its 
jurisdiction,  though  a  matter  be 
stated  in  the  proceedings  which  is 
out  of  its  jurisdiction,  unless  tlie  in- 
ferior court  be  about  to  try  such 
matter.  Dutens  v.  Robson,  I  H.  Bla. 
100. 

Nor  would  the  court  of  C.  B.  grant 
a  prohibition  to  prevent  the  execu- 
tion of  the  sentence  of  a  court  martial 
passed  against  ^.  who  had  receiv- 


ed soldiers'  pay  (but  had  assumed  the 
military  character  merely  for  the 
purpose  of  recruiting),  even  the  pro- 
ceedings in  the  court  martial  ap- 
peared to  be  irregular.  Grant  v. 
Sir  Charles  Gould,  2  11.  Bla.  69. 

Nor  after  sentence,  where  the 
party  applying  had  permitted  the 
question  of  fact  as  to  the  quality  of 
a  meadow,  to  be  tried  below.  Stain- 
hank  V.  Brudshaw,  cited  10  East,  349. 

Nor  to  the  special  court  upon  its 
rejecting  a  certain  optional  -modus 
set  up  there,  such  modus  not  ascer- 
taining any  certain  time  when  the 
money  payment  was  to  be  made,  in 
case  the  option  were  to  take  it  in 
money.  Roberts  v.  Williams,  12 
East,  33. 

And  where  a  rector  was  cited  in 
the  Episcopal  Consistorial  court,  to 
shew  cause  why  the  ordinary  should 
not  grant  to  a  parishioner  a  faculty 
for  stopping  up  a  windowin  a  church, 
to  erect  a  monument,  to  the  granting 
of  which  the  rector  dissented,  not- 
withstanding which  the  court  below 
were  proceeding  to  grant  the  faculty 
with  the  consent  of  the  ordinary. 
1  his  was  held  no  ground  for  a  pro- 
hibition, but  a  mere  matter  of  ap- 
peal, if  the  rector's  reasons  for  dis- 
senting were  improperly  over-ruled. 
Bulwer  v.  Hase,  3  East,  217. 

Where  the  special  court  inciden- 
tally determines  any  matter  of  com- 
mon law  cognizance,  such  as  the 
construction  of  a  statute,  otherwise 
than  as  the  common  law  requires, 
a  prohibition  lies  after  sentence, 
though  the  objection  do  not  appear 
on  the  face  of  the  libel,  but  is  col- 
lected from  the  whole  of  the  pro- 
ceedings below.  Gould  V.  Gapper,  5 
East,  345.  Vide  etiam  Rainier  v. 
JUicot,  Comb.  14. 
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his  action  upon  the  case,  and  recover  the  damages  he  has  sustained.— 

Carter  v.  Leeds,  M.  2  Geo.  11.  (a) 

A  prohibition  pro  defectu  jurisdidionis  is  granted  as  well  where  the 
inferior  court  has  a  jurisdiction,  but  exceeds  it,  as  where  it  has  no  juris- 
diction at  all ;  (b)  for  if  the  judge  of  such  inferior  court  do  not  act 
agreeable  to  the  power  he  has,  it  is  the  same  as  if  he  had  no  jurisdic- 
tion, therefore  though  the  court  will  not  intermeddle  wjth  the  determina- 
tions of  visitors,  but  presume  they  have  done  right  while  they  keep  with- 
in their  visitatorial  power,  yet  if  they  exceed  it,  or  do  not  act  in  a  re- 
gular visitatorial  manner,  they  will  grant  a  prohibition. — Dean  and 
Bishop  of  Gloucester's  Ca,  T.  24  Geo.  II,  Smith  v.  Bradley,  E.  24 
Geo.  II. 

Note ;  Where  there  is  no  defectus  jurisdictiouis,  but  only  triatioyria, 
the  defendant  must  plead  it  below,  and  have  his  plea  disallowed  befoie 
he  can  be  entitled  to  a  prohibition, 

As  to  the  third  cause  for  which  prohibitions  are  grantable,  the  ride  is, 
that  where  the  ecclesiastical  court  proceeds  in  a  matter  merely  spiritual, 
if  they  proceed  in  their  own  manner,  though  that  is  different  from  the 
common  law,  no  prohibition  lies;  {Chadron  v.  Harris^  Noy.  12.);  as  in 
probate  of  wills  if  they  refuse  oiie  witness ;  but  if  they  have  conusance 
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(a)  By  the  statute  8  S^-  ^W.  III. 
c.  1  1,  in  suits  upon  prohibitions,  the 
plaintit!'  obtaining  judgment,  or  an 
award  of  oxocution  after  pica  plead- 
ed, or  demurrer,  shall  recover  his 
costs;  and  if  the  plaintiff  shall  be 
nonsuited,  or  discontinue,  or  a  ver- 
dict pass  against  him,  the  defendant 
shall  recover  his  costs. 

After  plea  pleaded,  or  demurrer 
found,  plaintiff  in  prohibitiim  is  en- 
titled to  his  costs,  from  the  time  of 
the  suggestion,  which  is  taken  to  be 
from  the  commencement  of  a  suit, 
in  lieu  of  an  original  writ  in  pro- 
hibition. Palmer  V.  JFillia/ns,  Barnes, 
136".  And  after  damages  or  enquiry, 
from  the  time  the  rule  for  a  prohibi- 
tion was  made  absolute.  Seed  v. 
Wolfcnden,  ibid.  148. 

And  where  plaintiff  was  nonsuited, 
the  defendant  was  denied  costs  of 
opposing  the  rule  for  the  prohibition. 
Sai/.  on  Costs,  137.  But  where  either 
party  succeeds  as  to  part  of  what  is 
in  issue,  he  seems  entitled  to  costs. 
Middleton   v.  Croft,    2  Stra.  1056', 


1062.  Malton  V.  Acklam,  Barnes, 
138. 

If  the  defendant  succeeds  on  dc« 
murrer,  he  is  not  entitled  to  co^ts. 
Brpner  v.  Atkins,  1  H.  Bla.  1 64, 
in  which  case  a  consultatitm  was 
awarded,  but  no  mention  of  costs; 
and  Mr. Tidd,  (Prac.  851,)  cites  S.C. 
as  an  authority  of  a  long-standing 
period,  as  from  a  MS.  Neither  are 
executors  or  administrators  within 
the  statute  SS,- 9  IF.  III.  for  that 
act,  sec.  3,  provides,  that  it  shall 
not  extend  to  them.  Scavnnelt  v. 
Wilkinson,  3  East,  202. 

(b)  Where  the  court  below  has 
originally  no  cognizance  of  the  cause, 
and  son)e  matter  arises  in  the  course 
of  it,  which  is  properly  triable  at 
common  law,  there,  if  the  parties 
submit,  and  the  court  below  exa- 
mines witnesses,  and  tries  the  mut- 
ter (as  a  custom)  and  gives  sentence, 
it  is  too  late  to  apply  for  a  prohibi- 
tion afterwards.  Hull  v.  JIutchim, 
Cowp.  424, 
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of  the  original  matter,  and  an  incident  happen  which  is  of  temporal 
conusance,  or  triable  at  common  law,  they  nmst  try  it  as  the  common 
law  wonU;  (Brown  v.  Wentzcorth,  T.  4  Jac.  J.  Velv.  92.);  as  in  a  suit 
for  a  legacy,  if  the  defendant  plead  a  release  or  payment,  they  must  ad- 
mit the  evidence  of  one  witness  ;  but  if  they  admit  the  proof,  they  are  to 
judge  whether  he  be  credible  or  not ;  therefore  if  they  determine  against 
his  evidence,  the  party  has  no  remedy  but  by  appeal. — Shatter  v.  Friend, 
H.  1  W.  in.  Salk.547. 

Note  ;  Where  a  person  is  sued  in  the  ecclesiastical  court  for  a  seat  in 
the  church,  if  he  would  obtain  a  prohibition  and  oust  the  ordinary  of 
jurisdiction,  he  must  shew  such  a  legal  title  as  cannot  be  tried  in  the  ec- 
clesiastical court,  which  can  only  be  by  prescription,  and  prescription 
can  in  such  case  be  no  otherwise  proved  than  by  shewing  repairs  ;  there- 

f*220  ]  fore  in  a  *  declaration  in  prohibition,  the  plahitiff  regularly  ought  to 
set  out  a  custom  of  repairing ;  but  if  he  do  ?iot,  if  the  defendant  do 
not  demur,  but  go  to  trial,  it  will  be  aided  by  the  verdict,  for  the  plaintiff 
ought  not  to  have  a  verdict,  unless  he  prove  a  custom  to  repair.— S<ee/- 
ptan  q.  t.  V.  Uay,  9  Geo.  I.  Cpjuy.  368, 
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PART    VI. 

CONTAINING    ONE    BOOK    OV 

EVIDENCE  IN  GENERAL. 

JHaVING  already  taken  notice  of  the  several  actions  which  may  be 
brought,  and  the  various  defences  to  be  made  in  such  actions ;  as  also 
the  Evidence  necessary  to  support  the  same,  it  will  be  proper  now  to 
consider  the  theory  of  evidence  in  general,  and  to  lay  down  such  rules 
as  are  equally  applicable  in  all  causes.  In  pursuing  this  enquiry,  I  have 
made  great  use  of  Lord  Chief  Baron  Gilbert's  treatise  on  the  same 
subject :  However,  have  endeavoured  to  new-model  it  in  such  manner 
{|S  to  render  it  more  useful. 

Evidence  is  two-fold, 

A.  Written. 
B.  Not  written,  (a) 

A.  Written  Evidence  is, 
r  I.  Public. 

II.  Private.  (6; 

As  to  Public,  that  is  likewise  two-fold,  viz. 

1.  Records. 

g.  Matters  of  an  inferior  Nature,  (c) 


I.  Public  written  Evidence. 

!•  XVECORDS  are  the  memorials  of  the  legislature  and  of  the  king's 
courts  of  justice,  and  are  authentic  beyond  all  manner  of  contradiction ; 
for  there  can  be  no  greater  demonstration  in  a  court  of  justice  than  to 
appeal  to  its  own  transactions, 

(a)  Vide  post,  p.  2S3.  (c)  Vide  post,  p.  234.  b 

(b)  Vide  ^oit,  p.  249-6 

Statutes* 
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Statutes.-~-The  first  sort  of  records  are  acts  of  parliament :  these  are 
the  memorials  of  the  legislature,  and  therefore  are  the  highest  and  most 
absolute  proof;  and  they  either  relate  to  the  kingdom  in  general,  and 
are  called  general  acts,  or  only  to  tlie  concerns  of  private  persons,  and 
are  thence  called  private,  (a) 

A  general  act  of  parliament  is  taken  notice  of  by  the  judges  and  jury 
vrithout  being  shewn ;  but  a  particular  act  is  not  taken  notice  of  with- 
out being  shewn ;  for  the  court  cannot  judge  of  particular  laws  which 
do  not  concern  the  whole  kingdom,  unless  that  law  be  exhibited  to  the 
court :  for  they  are  obliged  by  their  oaths  to  judge  of  all  matters  coming 
before  them  secundum  leges  et  consuetudinem  Anglia,  and  therefore  they 
cannot  be  obliged  ex  officio  to  take  notice  of  a  particular  law,  because 
it  is  not  kx  AnglicB,  a  law  relating  to  the  whole  kingdom ;  and  there- 
fore, like  all  other  private  matters,  it  must  be  brought  before  them  to 
judge  thereon. 

But  a  private  act  pf  parliament,  or  any  other  private  record,  may  be 
brought  before  the  jury,  if  it  relate  to  the  issue  in  question,  though  it 
be  not  pleaded ;  for  the  jury  are  to  find  the  truth  of  the  fact  in  question, 
according  to  the  evidence  brought  before  them ;  {Needier  v.  Winton  Dp. 
I6l4.  Hob.  227-)  and  therefore,  if  the  private  act  do  evince  the  truth 
of  the  matter  in  question,  it  is  as  proper  evidence  to  the  jury  as  any  re- 
cord, or  any  other  evidence  whatever :  nay,  since  such  records  are  most 
authentic,  it  is  the  most  proper  sort  of  evidence. — Talentine  v.  Dentotif 
T.  1605.  Cro.  Jac.  112. 

On  an  attaint  a  particular  act  of  parliament  cannot  be  given  in  evi- 
dence to  the  grand  jury,  which  was  not  given  in  evidence  to  the  petit 
jury ;  for  since  on  the  attaint  the  former  verdict  is  called  in  question. 


(a)  Public  Acts  are  presumed  to  C.  B.    allowed  a    private    statute, 

be  known  to  all  men  as  the  general  touching  the  College  of  Physicians, 

law    of  the    land,  and    the   printed  to  be  given  in  evidence,  without  com- 

statute    books  are  evidence,    unless  paring   it   with    the   record.      Gilb. 

where   they  differ,    and   then   those  Evid.  iO.  13.   So  the  king's  printer's 

which  have  been  examined  with   the  copy  of  an   act   which   concerns   a 

original  roll  shall  be  preferred.    Rex  whole  country  may  be  given  in  evi- 

\.  Jeffries,   1  Stra.  446\  dence.     Vide  Dupays  v.  Sheplierd,  12 

But   Private  Jets   are    not   laws,  Mod.  2l6.      Thise  inconveniences, 

but  facts,    and  must,   therefore,  be  however,  are  now  frequently  prevcnt- 

proved  by  copies  from   the  rolls  of  ed  by  the  declarations  of  the  Icgisla- 

parliamcnt ;  yet,in  one  case,  contrary  ture,  thatacts  in  their  nature p-ua^e 

to   the   universal  practice,  Parker,  shall  be  deemed  public. 

anil 
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and  the  jury  are  to  be  punished  for  the  iniquity  of  that  verdict;  it  fol-  ' 
lows  of  consequence,  that  no  more  evidence  can  be  given  than  was 
offered  to  the  petit  jury ;  for  they  could  not  make  any  discernment  but 
upon  the  evidence  offered,  and  therefore  ought  not  to  be  called  in 
question  upon  different  evidence. — Needier  v.  Winton  Bp.  l6l4.  Hob. 
227. 

But  a  general  statute  may  be  offered  in  evidence  to  the  grand  jury 
in  an  attaint,  though  it  were  not  offered  in  evidence  to  the  petit  jury ; 
because  of  a  general  law  every  person  who  lives  under  it  is  supposed 
to  take  notice,  and  by  consequence  the  first  jury  in  their  decision  were 
obliged  to  understand  it,  otherwise  they  ought  to  have  referred  it  back 
to  the  decision  of  the  court ;  for  when  the  jury  take  upon  them  *  to  [  *  223  ] 
judge  of  the  whole  matter,  they  do  at  their  peril  take  upon  themselves 
the  understanding  of  the  law  :  and  if  the  petit  jury  have  judged  without 
being  apprised  of  the  general  law  of  the  kingdom,  as  they  ought  to  be ; 
yet  that  may  nevertheless  be  offered  to  the  grand  jury,  who  may  be 
made  sensible  of  such  general  laws  on  which  their  judgment  must  be 
founded. — Needier  \.  Winton  Bp.  sup. 

Now  the  distinction  between  a  general  and  a  particular  law  is  this  ; 
whatever  concerns  the  kingdom  in  general  is  a  general  law;  whatever 
concerns  a  particular  species  of  men,  or  some  individuals,  is  a  parti- 
cular law. — Holland's  Case,  1597.  4  Co.  76. 

From  this  definition  it  is  plain,  that  the  same  law  maybe  both  general 
and  particular  in  different  parts ;  ex.  gr.  2  Jac.l.  against  recusants  in 
general  in  disabling  them  to  present ;  yet  the  clause  giving  their  presenta- 
tions to  the  universities  is  particular,  and  must  be  pleaded  or  found. — - 
Needier  v.  Winton  Bp.  sup.  • 

A  law  which  concerns  the  king  is  a  general  law,  because  he  is  the  head 
and  union  of  the  common  wealth.  A  law  that  concerns  all  lords  is  a 
general  law,  beeause  it  concerns  the  whole  property  of  the  kingdom,  it 
being  all  holden  under  lords  mediate  or  immediate.  But  a  law  that  con- 
cerns only  the  nobility,  or  lords  spiritual,  is  a  particular  law,  because  it 
relates  to  no  more  than  one  set  of  persons;  as  if  a  law  make  them 
liable  to  such  and  such  process.  Yet  perhaps,  if  a  law  related  to  the 
body  of  the  peerage,  it  would  be  deemed  a  general  law,  for  as  such  they 
are  part  of  the  legislature,  and  what  relates  to  the  constitution  is  a 
general  law. 

What  relates  to  all  officers  in  general  is  a  general  law,  because  it  con- 
cerns the  universal  administration  of  justice ;  as  that  no  sheriff  or  other 

officer 
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officer  should  take  a  reward  for  his  office,  (a)  But  if  it  relate  only  to 
particular  officers,  and  not  to  the  administration  of  justice,  it  is  a  par- 
ticular law.  (b) 

What  relates  to  all  spiritual  persons  is  a  general  law,  inasmuch  as  the 
religion  of  the  kingdom  is  the  general  concernment  of  the  whole  king- 
dom, as  21  //en.  VIII.  13  Eliz.  10.  18  Eliz.  11.  But  what  relates  to  one 
set  of  spiritual  persons  is  particular;  as  the  act  of  1 1  Hiiz,  of  Bishops' 
leases. 

An  act  that  comprehends  all  trades  is  general,  because  it  relates  to 
traffick  in  general:  but  an  act  that  relates  to  grocers  or  butchers  is 
particular,  (c) 
f  224  1  If  the  matter  of  a  law  be  ever  so  special,  yet  if  it  relate  equally  to  all, 
it  is  a  general  law :  But  a  law  relating  to  some  counties  or  parishes  is 
special. 

Though  it  be  regularly  true,  that  a  private  law  shall  not  be  taken  no- 
tice of,  unless  it  be  shewn,  yet  it  will  be  otherwise  in  case  such  private 
law  be  recognized  by  a  public  one :  J!j.r.  gr.  the  £3  Hen.  VI.  c.  10.  re- 
lative to  sheriff's  bonds  is  a  private  law,  yet  4^'  5  Ann.  having  enabled 
the  sheriff  to  assign  such  bond,  the  court  must  take  notice  of  the  law 
that  enables  him  to  take  such  bond. — Saxht/v.  Kirkus,  H.  27  Geo.  II. 
K.  B.  Say.  llG. 

But  there  are  some  cases  in  which  public  as  well  as  private  statutes 
ought  to  be  pleaded,  and  that  is  where  they  make  void  any  legal  solemn 
uities  ;  for  in  this  case  the  construction  of  the  law  is  not  that  the  solemn 
contracts  shall  be  deemed  perfect  nullities,  but  that  they  are  voidable  by 
the  parties  prejudiced  by  such  contracts,  and  one  reason  of  this  construc- 
tion arises  from  this  rule  in  expounding  statutes,  t)/2.  Quisquis  potest  re' 
nunciarejuri  pro  se  introducto.  But  if  such  contracts  were  construed  to 
be  perfect  nullities,  that  rule  must  be  laid  aside,  and  the  party  must  re- 
ceive benefit  by  the  law,  whether  he  would  or  not.     And  therefore  such 


(a)  Vide  Bentley  v.  llorr,   1  Lev,  Hcn.W.  c.  5)-  i'^  fi   public   act,  and 

86.    Oky  V.  Sdl,   2  Lev.  103,  which  therefore  need  not  Le  pleaded, 

state,   that  the  statute  23  Hcu.  VI.  (c)  The  statute  2  Vli.  Sy  M.  c.U. 

c.  Q,  relating  to  bail  bonds,  is  a  gc-  concerning  using  the  trade  of  a  dyer, 

.neral  law.  ^c.  not  being  a  cloth-worker,   4'C- 

(bj  Videctlam  noUa7id'sCa.4,Co.  though    it    concerns    a    particular 

76,  Benson  v.  ]Vdby,  2  Sauqd.  154,  thing,  and  therefore  is  private  in  its 

155,  with  a  special  note  by  S^erjeant  nature,  yet  {\\c  forfeiture  being  to  the 

WiUiaws,  Tcicinug  lastly  to   Samuel  Ai»^,  the  king  is  concerned,  and  that 

\.  Evans  J  2  T.  R.   56'9,  in  which  all  makes  it  a  public  act.    li.wBvggSy 


the  authorities  were  cited,  and  where     Skin,  42^, 
sit  was  adjudged  <hat  the  statute  23 


acts 
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acts  of  parliament  must  be  pleaded,  that  the  party  may  appear  to  take  the 
benefit  of  thenl.  Another  reason  of  this  construction  is,  that  as  what 
shall  constitute  (he  solemnities  of  a  contract  is  matter  of  law,  so  it  is 
matter  of  law  how  these  solemnities  ought  to  be  defeated  and  destroyed. 
And  inasmuch  as  it  is  matter  of  law  by  what  soJemnities  a  contract  is  to 
be  constituted,  therefore,  when  any  action  is  founded  upon  any  solemn 
contract,  that  contract  ought  to  be  preferred  to  the  court ;  now  it  were 
preposterous  that  the  law  should  require  the  contract  to  be  offered  to  the 
court,  that  it  may  appear  to  be  legally  made ;  and  that  it  should  not  re- 
quire it  to  be  offered  to  the  court,  how  it  is  defeated :  Both  certainly 
must  be  determined  by  the  same  judicature.  Therefore  you  cannot  give 
the  act  of  Eliz.  touching  usurious  contracts,  in  evidence  on  the  general 
issue,  though  a  general  law,  but  it  ought  to  be  pleaded. — Humherston 
V.  Howgell,  T.  I6l4.  Hob.  l'l.(a)  So  the  statute  of  the  sheriff's 
bonds  cannot  be  given  in  evidence  on  the  general  issue,  but  ought  to  be 
pleaded.  So  a  fine  is  made  void  by  the  statute  of  Westmiuster  2.  c.  1. 
but  construed  only  to  be  voidable.  And  a  recovery  by  a  wife  with  a  se- 
cond husband  is  made  void  by  llJF/ew.VlII.  but  construed  only  void- 
able.v-CW  of  Sadler's  Co/np.  T.  30  Eliz.  4  Co.  59-  2  Inst.  336. 

If  an  action  or  information  be  brought  upon  a  penal  statute,  and  there  L  *'*'^  J 
be  another  statute  that  exempts  or  discharges  the  defendant  from  the  pe- 
nalty, this  ought  to  be  pleaded,  and  caimot  be  given  in  evidence  on  the 
general  issue  ;  for  the  general  issue  is  but  a  denial  of  the  plaintiff's  de- 
claration, and  the  plaintiff  has  proved  him  guilty,  when  he  has  proved  him 
within  the  law  upon  which  he  has  founded  his  declaration ;  so  that  the 
plaintiff  has  performed  what  he  has  undertaken :  but  if  the  defendant 
would  exempt  himself  from  the  charge,  he  should  not  have  denied  the 
declaration,  but  have  shewed  the  law  that  discharges  him. 

Another  difference  is  taken  between  where  the  proviso  in  a  statute  is 
matter  of  fact,  and  where  it  is  matter  of  law.  (6) 

For  where  it  is  a  mere  matter  of  fact  it  may  be  given  in  evidence ;  as 
if  an  action  of  debt  be  brought  against  a  spiritual  person  for  taking  a 


CaJ  Samuel  v.  Evans,  2  T.  R.  56f);  penalties,   ^c.     Such  discovery  and 

and  ante  p.  223  a,  n.  (b)  contra.  conviction  may  be  given  in  evidence 

(b)  The  statute   2  Geo.  II.  c.  24.  under  the  plea  oi  nil  debet,  and  need 

s.   8.    against    bribery    at   election^  not  be  pleaded  specially.    Sutton  v, 

having  provided  that  an  oflcnderliav-  Bishop,  4  Burr.  2283.    Siblyv.Cunu 

ing,  before  his  own  conviction,  dis-  ing,   ibid.   246'4;    and   Gardiner  V. 

covered  and  convicted    another   of-  Ilorne,  cited  ibid.  246"7. 
fender,  shall  be  exempted  from  the 

farm, 
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farm,  and  the  defendant  plead  quod  non  habuit  nee  tenuit  ad  Jirmam. 
contra  formam  statuti :  Tlie  defendant  may  give  in  evidence  that  it  was 
for  the  maintenance  of  his  house,  according  to  the  proviso  in  the  statute. 
But  on  an  information  on  5  Ed.  VI.  c.  14.  for  ingrossing,  the  defendant 
cannot  upon  the  general  issue  give  in  evidence  a  licence  of  three  justices 
according  to  the  proviso,  because  whether  there  be  a  sufficient  authority 
given  is  matter  of  law,  and  therefore  cannot  be  given  in  evidence,  but 
must  be  pleaded.   Anon.  Godb.  144,  145.  (a) 

A  saving  proviso  may  be  given  in  evidence  on  the  general  issue,  be- 
cause, if  the  party  be  within  the  proviso,  he  is  not  guilty  on  the  body  of 
the  act  on  which  the  action  is  founded.    Ibid.  (6) 

Of  general  acts  of  parliament  the  printed  statute  book  is  evidence  :  (c) 
'Not  that  the  printed  statutes  are  perfect  and  authentic  copies  of  the  re- 
cords themselves ;  but  every  person  is  supposed  to  know  the  law,  and 
therefore  the  printed  statutes  are  allowed  to  be  evidence,  because  they 
are  the  hints  of  that  which  is  supposed  to  be  lodged  in  every  man's  mind 
already. 

But  in  private  acts  of  parliament  the  printed  statute  book  is  not  evi- 
dence, (<7)  though  reduced  into  the  same  volume  with  the  general  sta- 
tutes :  But  the  party  ought  to  have  a  copy  compared  with  the  parliament 
roll ;  for  they  are  not  considered  as  already  lodged  in  the  minds  of  the 
people. 

However,  a  private  act  of  parliament  in  print  that  concerns  a  whole 

[  *226  J  country,  as  the  act  of  Bedford  levels,  for  rebuilding  *  Tiverton,  &c.  may 
be  given  in  evidence  without  comparing  it  with  the  record.  (Dupays  v. 
Shepherd,  M.  1698.  12  Mod.  216.)  And  these  things  are  the  rather  ad- 
mitted, because  they  gain  some  authority  from  being  printed  by  the 
king's  printer ;  and  besides,  from  the  notoriety  of  the  subject  of  them 
they  are  supposed  not  to  be  wholly  unknown.  {Goodrightv.  Skinner,  M. 
7  Geo.  II.  C.  B.)  And  for  this  reason  printed  copies  of  other  things  of 
as  public  a  nature  have  been  admitted  in  evidence  without  being  com> 

(a)  And  it  has  been  held,  a  de-  who  would  bring  his  case  within  that 

fondant  cannot,  in  any  action  upon  exception  must  plead  it.     Sto-wdl  v. 

not  guilty  pleaded,  give  a  licence  in  Zovcke,   Plowd.  37^,   cited  in  Horn 

evidence.     Vin.  Abr.   (Evid.)   O.  b.  v. //or/;,  7  East,  532. 
pi.  1.  Et  Tide  'post  250.  (d)  And  Lord  Kenyan  refused  to 

(h)  Vide  R.  V.  Talbot,  W.  Jo.  320.  receive  in  evidence  the  stat.  11  Sf  12 

5,  p.  W.  III.  for  preserving  the  navigation 

(c)  Where  the  body  of  an  act  is  of  the  rivers  Axon  and  Fromc,  printed 

general,   and   an   exception  to  that  by  the  king's  printer.  Edgar  y.Leuis^ 

generality  is   afterwards   introduced  Guildhall,  II.  30  Geo.  III. 


by  wc^y  oi  proviso  or  exception,  he 


par^d 
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pared  with  ihe  original  :C«j  as  the  printed  proclamation  for  a  peace  was 
admitted  to  be  read  without  being  examined  by  the  record  in  chancery. — 
Dnpai/s  V.  Shepherd,  sup. 

Copies  of  Records. — Tiie  next  thing  is  the  copies  of  all  other  records ; 
for  they,  being  things  to  which  every  man  has  a  right  to  have  recourse, 
cannot  be  transferred  from  place  to  place  to  serve  a  private  purpose,  and 
therefore  the  copies  of  them  must  be  allowed  in  evidence  ;  a  true  copy 
being  the  best  evidence  you  can  have,  (b)     But  a  copy  of  a  copy  is  no 

evidence. 


QQ6a 


(a)  Mr.  Peake  says,  that  parlia- 
mentary journals  were,  in  the  opinion 
of  Sir  Edvcard  Coke,  entitled  to  the 
authority  of  records,  and  he  has  re- 
ferred us  (in  4  Inst.  23)  to  the  stat. 
6  Hen.  Vlll.  c.  l6.  which  prohibits 
the  absence  of  any  of  the  members 
without  licence  entered  of  record  in 
the  clerk's  book.  The  general  opinion, 
however,  now  is,  that  the  house  itself 
not  being  a  court  of  record,  none  of 
its  proceedings  are  so,  and  though  for- 
merly copies  of  nothing  short  of  re- 
cords could  be  received  as  evidence  of 
the  originals,  yet  now  copies  from  the 
books  of  either  house,  examined  with 
the  originals,  are  equally  received  as 
evidence  of  the  proceedings  of  the 
house.  Jones  v.  Randal,  Cowp.  17 . 
Rex  V.  Lord  George  Gordon,  Dougl. 
569  (590) ;  yet  m  cases  where 
either  house  merely  comes  to  a 
resolution  as  a  foundation  for  othc  r 
proceedings,  such  resolutions  are  no 
evidence  of  the  fact  resolved.  Veake's 
Evidence,  53.  Therefore,  in  the  case 
of  Titus  Oates,  4  State  Trials,  39, 
the  resolution  of  the  two  houses,  as 
to  the  existence  of  the  Popish  plot, 
was  held  to  be  no  evidence  in  a 
court  of  justice  of  the  truth  of  that 
fact.  And  in  Rex  v.  Sfockdale, 
Pcake's  Evid.  53,  where  the  house 
of  Commons  had  resolved  that  a 
publication  was  a  libel  on  the  house; 
and  in  Rex  v.  Reeves,  ibid,  that  it 
was  a  libel  on  the  constitution,  and 
the  attorney-general  was  ordered  lo 
prosecute;  the  jury  were,  neverthe- 
less, directed  to  consider  the  inten- 
tions of  the  defendants,  and  both 
parties  were  acquitted. 

(If  J  Upon  the  triul  of  Lord  George 


Gordon,  sworn  copies  of  certain  en- 
tries in  the  journals  of  the  house  of 
Commons  were  produced  and  read  as 
evidence  on  the  part  of  the  crown, 
without  being  objocted  to.  R.  \.  Gor- 
don, 2  Dougl.  572  (590).  In  12 
Geo.  III.  Dunning mo\e(\  for  a  rule 
on  the  East  India  Company,  to  pro- 
duce their  original  transfer  books, 
because  copies  from  them  could  not 
be  read  in  evidence,  alledging  that 
the  copies  of  nothing  but  records  are 
admissible  where  the  originals  can  be 
produced.  But  the  court  denied  the 
rule,  and  mentioned  several  instances 
where  copies  of  matters  not  of  record 
are  admissible,  as  copies  of  courts 
roll,  parish  registers,  ^-c.  and  copies 
of  journals  of  the  house  of  Commons, 
as  in  Birt  v.  Barton,  1  Dougl.  l(ifi» 
(174).  Vide  R.  V.  Gordon,  573  (593), 
n.  3.  And  the  court  added,  that  the 
reason  ah  inconvenienti  for  not  pro- 
ducing records,  applied  with  still 
greater  force  to  such  public  books  as 
the  transfer  books  of  the  East  India 
Company,  for  the  utmost  confusion 
would  arise  if  they  could  be  trans- 
ported to  any  tlie  most  distant  part  of 
the  kingdom  whenever  their  contents 
were  thought  material  on  the  trial  of 
a  cause.  The  court  granted  a  rule 
to  shew  cause  why  copies  of  those  en- 
tries in  the  transfer  books,  which  the 
party  meant  to  make  use  of,  should 
not  be  taken  and  read  in  evidence  on 
the  trial ;  the  rule  to  be  served  both 
on  the  solicitor  for  the  company  and 
the  opposite  party.  But  the  correct 
principle  seems  to  be  laid  down  by 
Lord  Holt,  in  Lyncke  v.  Clerke,  3 
Salk.  134,  that  whenever  an  original 
is  of  a,  public  nature,  and  would  be  evi- 
dence 
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evidence,  for  the  rule  demands  ihe  best  evidence  llie  nature  of  the  thing 
admits,  and  the  further  oif  any  thing  lies  from  the  first  original  truth, 
the  weaker  must  be  the  evidence  ;  besides,  there  must  be  a  chasm  in  the 
proof;  for  it  cannot  appear  that  the  first  was  a  true  copy. 

These  copies  are  t^  D-foIdj 

1 .  Under  seal. 

2.  Not  wuler  seal. 

First,  Under  seal,  and  they  are  called  exemplifications,  and  are  of 
bettefr  credit  than  any  sworn  copy:  for  the  courts  of  justice,  that  put 
their  seals  to  the  copy,  are  supposed  more  capable  to  examine,  and 
more  exact  and  critical  in  their  examination,  than  another  person  is  or 
can  be. 

Exemplifications  are  two-fold ; 
1 .   Under  the  broad  seal. 
*2.   Under  tJie  seal  of  the  court. 
First,  Under  the  broad  seal\  and  such  exemplifications  are  of  them- 
selves records  of  the  greatest  validity,  and  to  which  the  jury  ought  to 
give  credit  under  the  penalty  of  an  attaint. 

When  a  recordis  exemplified  under  the  broad  seal,  it  must  either  be 
a  record  of  the  court  of  chancery,  or  be  sent  for  into  the  court  of 
chancery  by  certiorari,  which  is  the  centre  of  all  the  courts,  and  from 
thence  the  subject  receives  a  copy  under  the  attestation  of  the   great 

Beal.  (a) 

If 


dencc  if  produced,  an  immediate 
sworn  copy  thereof  will  be  evidence. 
li.  V.  Gordon,  2  Dougl.  572  (593)  n. 
In  proving  a  copy  of  a  record,  it  is 
enough  if  the  person  producing  it 
swear  that  he  examined  the  copy 
whilst  another  person  read  the  ori- 
ginal, it  is  necessary  that  he  should 
have  himself  read  the  original,  but 
the  other  side  may  shew  it  is  not  a 
true  copy.  Rcid  v.  S  her  if  of  Sussex, 
1  Camp.  469.  In  this  case  defendant 
produced  as  evidence  a  book,  pur- 
porting to  he  a  collection  of  treaties 
concluded  by  jimerka,  which  was 
declared  to  be  published  by  autho- 
rity there,  as  a  regular  copy  of  the 
archives  in  WashiHgton,  and  he 
would  have  proved  by  the  American 
ininis;er  resident  at  this  court  that  it 
was  the  rule  of  his  conduct.  But 
"Lotd  EUtnborour'h  refused  to  admit 


this  evidence,  and  held  that  it  was 
necessary  to  have  a  copy  examined 
with  the  archives  in  America.  He 
said,  he  would  not  have  admitted  a 
book  of  treaties  with  Spain,  proved 
to  have  been  printed  by  the  king's 
printer  there.  Richardson  v.  Ander- 
son, 1  Camp.  65,  (n). 

(a)  Vide  Gilb.  Evid.  14.  3  Inst. 
173.  Such  an  exemplification  is  the 
only  evidence  where  the  record  is 
put  in  issue  by  a  plea  of  nut  tiel  re- 
cord, in  an  equal  or  inferior  court  to 
thatwhich  gave  the  judgment.  But  if 
the  record  be  put  in  issue  in  an  action 
in  a  superior  court  to  that  in  which 
it  is,  the  superior  court  may  issue  a 
certiorari  to  the  inferior  court  to  cer- 
tify it.  Vide  Hexvson  v.  Brown,  2 
Burr.  1034;  and  if  a  record  of  the 
same  court  be  denied,  the  record  it- 
self is  inspected  by  the  judges,  {Tidd's 

Fvact, 
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If  letters  patent  be  given  in  evidence,  in  \\^ncli  it  is  recited  that  a 
certain  office  was  before  granted  to  J.  S.  and  tliat  J.  S.  surrendered  it 
to  the  king,  who  accepted  the  same,  and  granted  it  to  /.  D.  this  is  not 
enough  to  avoid  the  title  of  J.  S.  but  tlie  *  record  of  the  surrender    [  *227  ] 
must  be  shewn,  or  a  true  copy  of  it,  for  the  recital  of  such  surrender 
is  not  the  best  evidence  the  nature  of  the  thing  will  admit ;  and  it  would 
be  of  dangerous  consequence,  if  by  such  sort  of  suggestion,  a  man's 
title  might  be  avoided.    {Meade  v.  henthaU.     Salisbiny  v.  Spencer,  M. 
1637.  2  Rol.  Abr.  678.)     But  if  letters  patent  were  given  in  evidence 
whereby,  in  consideration  of  the  surrender  of  former  letters  patent,  the 
king  grants  a  particular  estate  to  the  party  ;  this  would  be  good  proof 
of  a  surrender,  for  the  taking  of  an  estate  by  the  second  letters  patent 
is  itself  a  surrender  of  the  first :  now  the  second  letters  patent  are  Ijlie 
best  proof  of  taking  such  estate ;  and  then  the  surrender  is  by  operation 
and  construction  of  law.  (2  RoL  Jbr.  681  (C.)pl.  5.)     And  in  the  case 
first  put,  if  the  defendant  will  take  advantage  of  the  recital  of  a  former 
grant  as  proof  of  such  former  grant,  he  will  be  bound  by  the  recital  of 
the  surrender ;  for  if  he  will  take  any  advantage  of  the  recital  he  must 
admit  the  whole  ;  but  if  he  produce  a  former  patent,  that  will  put  the 
plaintiff  to  produce  the  surrender.    {Montague  v.  Freston,  E.  169 1. 
2  Vent.  170.)     So  if  letters  patent  recite  a  former  grant  to  another,  and 

grant 


Pract.  690,  edit.  3.)  Letifield's  Ca. 
10  Co.  90.  Abbot  of  Strata  Marcdlas 
Ca.  9  Co.  30.  Co.  Lit.  11/  (b).  Bro. 
Tr.  pi.  30;  and  the  jury  are  bound 
to  credit  such  an  exemplification. 
Yet  when  the  record,  being  a  mere 
inducement  to  the  action,  forms  only 
a  part  of  the  evidence  to  the  jury,  as 
in  escape,  then  the  examined  copy 
shall  be  sufficient  evidence  of  it. 
Rigs  V.  Wharton,  Palm.  524.  So  in 
debt  on  a  bail  bond  by  the  sheriff's 
assignee,  plaintiff  alledged  a  bill  of 
Middlesex,  issued  in  the  original  ac- 
tion, which  defendant  denying,  plain- 
tiff replied,  tliat  "  the  writ  appeared 
by  the  records  of  the  court,"  and 
prayed  an  inspection  of  them.  On 
demurrer,  the  court  held  that  the 
issuing  of  a  writ  from  another  court 
as  an  original  out  of  chancery  is  never 
a  record  in  B.  R.  till  the  return  is 
filed,  but  the  issuing  of  a  writ  from 
B.  R.  is  always  a  matter  of  record  on 
the  roil  of  that  court.     Whitmore  v. 


Rooke,  Say.  299,  and  the  cases  there 
cited. 

Every  matter  that  can  be  tried  by 
the  record  itself  shall  be  so  tried, 
and  the  party  shall  not  bring  it  ad 
aliud  examen.  Foster  v.  Calc,  1  Stra. 
76. 

All  matters  of  fact  connected,  with 
a  record  shall  be  tried  by  a  jury. 
Hoe  V.  Marshall,  Cro.  Eliz.  131. 
Abbot  of  Strata  Marccllu's  Ca.  suj). 
and  Brb.  Tr.  pi.  113.  2  Rol.  Abr. 
574.  pi.  7,  8.  Jljpidc's  Ca.  4  Co.  /l- 
R.  V.  Knollys,  Ld.  Raym.  14. 

As  to  failure  of  record. — If  it  be 
imperfectly  set  out  or  impartially  it 
will  do,  if  enou.i^h  appear  to  prove 
the  matter  in  dispute.  Bro.  Fail.  Rec. 
pi.  2,  3,  4.  And  a  variance  in  an 
immaterial  part,  is  not  fatal.  Ibid. 
pi.  1.  Coaclwruji  v.  Hallcy,  Hob.  179, 
Sccus  if  in  a  ?naterial  part.  Parry  v. 
Paris,  Hob.  209.  Rastall  v.  St  rat- 
ion, 1  11.  Bla.  48.  Vanderberg\ .Vdn- 
derberg,   Hardr.  COO.    Serjeant's  Ca. 

Vy. 
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grant  the  office  to  commence  from  the  determination  thereof :  the  party 
claiming  under  the  second  must  prpduce  a  copy  of  the  first  grant,  that 
the  court  may  see  that  it  is  determined;  for  there  can  be  no  other 
proof  of  the  determination  of  the  grant  but  the  grant  itself;  though 
perhaps  in  such  case,  if  the  recital  were,  that  it  was  determined,  the 
whole  recital  would  be  taken  together. — Cragg  v.  Norfolk,  H.  1675. 
2  Lev.  108.  (a) 

Nothing  but  records  exemplified  under  the  broad  seal  may  be  ad- 
mitted in  evidence,  for  these  being  preserved  by  the  proper  officer  of 
every  court  from  all  razure  and  corruption,  are  supposed  to  be  so  fair 
and  unblotted,  that  there  can  be  no  danger  in  the  exemplification. 
But  the  exemplification  of  deeds  under  the  broad  seal  cannot  be  ad- 
mitted in  evidence ;  for  they  being  in  the  custody  of  the  party,  and  not 
of  the  law,  are  subject  to  razures  and  interlineations,  and  therefore  ought 
to  be  produced  themselves,  as  the  best  evidence  of  the  contract. 

When  any  record  is  exemplified,  the  whole  must  be  exemplified,  for 
the  construction  must  be  taken  from  a  view  of  the  whole  taken  together. 
However,  this  rule  is  to  be  taken  with  some  restriction,  as  will  ap- 
pear by  what  is  after  said  concerning  the  giving  sworn  copies  of  such 
records  in  evidence. — 3  Inst.  173. 

Secondly,  The  second  sort  of  copies  under  seal  are  Exemplifications 

r  *Q,28  ]    vnder  the  seal  of  the  court j  and  they  are  of  higher  credit  *  thj/n  a  sworn 

copy,  for  the  reasons  formerly  mentioned ;    for  such   exemjjlifications 

can  only  be  of  the  records  of  the  court,   under  whose  seal  they  are 

exemplified,  {h) 

A  recovery  in  the  grand  sessions  of  Wales  under  the  seal  of  that 
court  may  be  given  in  evidence. — Olive  v.  Gmn,  H.  l6o8.  2  Sid.  145. 
Hardr.  118,  (c) 

The 

— ~— >— — — —  -,  ,         -         '  -  i. 

Dy.  87.  Bro.  Fail.  Rcc.  .11.  l6.  And  13  Eliz.  c.  6.  patentees   may  make 

on  failure  of  record  judgment  goes  title  by  shewing  the  exemplification 

against  the  public  pleading  it;  but  it  or  constat  of  the  roll,  and  these  sta- 

is   only  the   records  of   the  English  tutes  have  been  held  to  extend  to  all 

courts  that  are  in  themselves  con-  the  king's  patents.  Page's  Ca.  5  Co. 

elusive  evidence,    for  those  of   the  53. 

courts  in  Jamaica  are  not  so.   Walker  (b)  Vide  Toolce  v.  Beaufort  Dufie, 

V.  Witter,    Dougl.    J.     Neither   arc  Say.  297' 

those  of  the  courts  of  great  session  CcJ  And  so  of  a  county  palatine, 

in   Wales,    county  courts,   hundred  by  stat.  37  Eliz.  c.  9  ;  and  so  of  any 

courts,  and   courts  baron,    for  they  other    court   established   by  parlia- 

are  not  courts  of  record.  Co.  Lit.  117.  ment. 

(nj  Patents  under  the  great  seal  But  exemplifications  under  the  seal 

are    matters  of  record,  and  may  be  of  i«/erzor  courts  are  not  evidence  of 

read  without  further  proof ;  and  by  themselves.     The  production  of  a  di- 

statutcs  3  &  4  Edw.  VI.  c.  4.  and  ploma  under  the  private  seal  of  St, 

Andrew's^ 
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The  second  sort  of  copies  are  those  that  are  not  under  seal,  and  they 
are  likewise  two-fold ; 

1.  Sworn  copies. 

2.  Office  copies. 

First,  Sworn  copies:  These  must  be  of  the  records  brought  into  cour»  in 
parchment,  and  not  of  a  judgment  in  paper  signed  by  the  master,  though 
upon  such  judgment  you  may  take  out  execution  ;  for  it  does  not  become 
a  permanent  matter,  till  it  be  delivered  into  court,  and  is  there  fixed  as  a 
roll  of  the  court,  and,  until  it  become  a  roll  of  the  court,  it  is  transfer- 
able any  where,  and  so  does  not  come  under  the  reason  of  the  law  that 
permits  the  giving  of  a  copy  in  evidence,  (a) 

Where  a  record  is  lost,  a  copy  of  it  may  be  admitted  without  swearing 
it  a  true  copy ;  for  the  record  is  in  the  custody  of  the  law,  and  therefore, 
if  loft,  there  ought  to  be  no  injury  arising  to  the  party's  right,  and  con- 
sequently the  copy  must  be  admitted  without  swearing  any  examination  of 
it,  since  there  is  nothing  with  which  it  can  be  compared.  {Green  v. 
Proude,  T.  1674.  1  Mod.  117.  Price  v.  Torrington,  T.  1703.  Salk. 
285.)  But  in  such  cases  the  instrument  must  be  according  to  the  rule 
required  by  the  civil  law,  vetustate  temporis  aut  judiciaria  cogmtione 
roborata. — Corvin.  Dig.  292. 

So  the  copy  of  a  decree  of  tithe  in  London  has  often  been  given  ^in 
evidence  without  proving  it  a  true  copy,  because  the  original  is  lost.— 
^«o«.  E.  1764.  1  Vent.  257. 


Andrew's,  therefore,  is  no  evidence,  (a J  In  contradiction    to  a  judg- 

Moiscs  v.  Thornton,  ST.  R.  303 ;  but  ment  in  the  king's  superior  courts,  no 

the  seal    of   the  city  of  London   is  evidence  can  be  received,  so  there  all 

public,  and  will  prove  itself.    Wood-  men  may  have  access;  but  as  they 

mass  v.  Mason,  1  Esp.  N.  P.  Rep.  53.  cannot   be   removed,    they  must  be 

So  will  the  prerogative  seal  of  Cfl«-  proved  by  exemplifications  or  swora 

/erfiwrj/,  to  an  administrator  in  a  cause  copies,  and    the  keeper  may  be  exa- 

relating  to  personal  estate.     Kemp-  mined  as  to  the  condition  of  them, 

ton  V.  Cross,  Ca.  temp.  Hardw.  108.  but  no  further.  Leighton  v.  Leighton, 

And  so  will  the  seal  of  a  notary  to  a  1  Stra.  210.     Therefore,  if  words  be 

protest  in  a  foreign  country.    Anon,  erazed,   though  witnesses  maybe  ex« 

2  Rol.  Rep.  346.  Whitehorne  w.Vorts-  amined  to  shew  the  record  was  im 

mouth  Mayor,  10  Mod.  GG.  properly  obliterated,  yct  the  recprJ 

Foreign  proceedings  are  generally  shall  not  be  falsified  by  shewing  that 

proved    by  copies   under  the  seal  of  an  alteration,  whereby  the  record  was 

their  own  court,  if  acting  on  the  law  made  correct,  was  improperly  intro- 

of  nations,  but  some  evidence  should  duccd.  Dickson  v.  Fisher,  1  Bla.  664. 

be  given  to  authenticate  the  seal   of  4  Burr.  2279- 

a  municipal  court ;  therefore,  though  Copies  of  judgments  must  in  gcne- 

the  plaiutift"  proved  the  judge's  signa-  ral  be  stamped  ;  but  in  Jones  v.  Ran- 

ture  to  a  Grenada  judgment,  yet  not  dall,  Covvp.  17,  it  was  held  that  no 

being  able  to  prove  the  seal   affixed  stamp  was   necessary  on   a    copy  of 

thereto  to  be  the  island  seal,  he  was  the  minutes  of  a  judgment  ixi  Domo 

nonsuited,  ifairy  v. /:i(/ey,  3  East,  221.  Proc, 

€  C  So 
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So  the  copy  of  a  recovery  of  lands  in  ancient  demesne  was  given  in 
evidence  where  the  original  was  lost,  and  possession  had  gone  a  long 
time  according  to  the  recovery, — S,  C.  and  vide  Green  v.  Proude,  sup.  (a) 

When  a  man  gives  in  evidence  a  sworn  copy  of  a  record,  lie  must  give 
the  copy  of  the  whole  record  in  evidence,  for  the  preccdeiitor  subsequent 
words  or  sentence  may  vary  the  whole  sense  and  import  of  the  thing  pro- 
duced, and  give  it  quite  another  face.  (3  Inst.  173.)  However,  this 
rule  admits  of  some  exceptions.  In  cases  of  inquisitions  post  mortem^ 
and  such  private  offices,  you  cannot  read  the  return  without  also  reading 
tlie  commission  ;  but  in  cases  of  more  general  concern,  such  as  the  mi- 
nister's return  to  the  commission  in  Henri/  the  Vlllth.'s  time,  to  inquire 
into  the  value  of  livings,  it  would  be  of  ill  consequence  to  oblige  the 
(  *229  ]  parties  to  *take  copies  of  the  whole  record,  and  the  commission  is  a  thing 
of  such  public  notoriety,  that  it  requires  no  proof. — Per  Hardzc.  C.  in 
Sir  Hugh  Smithsone  Case. 

Secondly,  Office-copies.  Here  a  difference  is  to  be  taken  between  a 
copy  authenticated  by  a  person  tj-usted  for  that  purpose,  for  there  that 
copy  is  evidence  without  proof;  and  a  copy  given  out  by  an  officer  of  the 
court,  who  is  not  trusted  for  that  purpose,  which  is  not  evidence  without 
proving  it  actually  examined. 

Tlie  reason  of  the  difference  is,  that  where  the  law  has  appointed  any 
person  for  any  purpose,  the  law  must  trust  him  as  far  as  he  acts  under  its 
authority;  therefore  the  chirograph  of  a  fine  is  evidence  of  such  fine,  be- 
cause the  chirographer  is  appointed  to  give  out  copies  of  the  agreements 
between  the  parties  that  are  lodged  of  record. 

If  a  rule  of  the  court  be  produced  under  the  handof  rfie  proper  officer, 
there  is  no  need  to  prove  it  to  be  a  true  copy,  for  it  is  an  original. — Selbj/ 
V.  Harris,  E.  1G98.  Ld.  Raym.  745.  (b) 

Where  the  deed  is  inrolled,  the  indorsement  of  the  inrolment  is  evi- 
dence without  further  proof  of  the  deed,  because  the  officer  is  intrusted 
to  authenticate  such  a  deed  by  inrolment ;  (c)  but  if  the  officer  of  the 

(a)  In  cases  of  lost  records,  how-  -^    (h)  In  proving  a  copy  of  a  record, 

ever,  the  strongest  evidence   is    re-  it  is  enough  if  the  perhon  producing 

quired,  and   the  collateral  evidence  it  swear  that  he  examined    the  copy 

should  prove  the  same  facts  as   the  whilst   another  person   read  the  ori- 

regular  would  have  done  if  subsisting.  ginal,  for  it  is  not  necessary  that  he 

Knight  v.  Dauler,  llardr.  323.    This  himself  should  read  the  orijfinal,  but 

sortof  evidence,  however,  can  only  be  the  other  side  may  shew  it  is  not  a. 

applied  to  cases  where  very  ancient  true  copy.    Reid  v.  Sheriff  of  Susser, 

records  are  lost,   for  if  a  modern  re-  1  Camp.  469. 

cord  be  lost,  and  the  contents  can  be  CcJ    Vide     Kinnersley    v.   Orpe, 

ascertained,   the  court  will  permit  a  Dougl.  60",  S.  V. 


fresh  one  to  be  engrossed.     Douglas 
y.Xullop,  Burr.  722. 


court 
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court  make  out  a  copy,  when  he  is  not  intrusted  to  that  purpose,  they 
ought  to  prove  it  examined,  because  being  no  part  of  his  office,  he  is  but 
a  private  num,  and  a  private  man's  mere  writing  ought  not  to  be  credited 
without  an  oath.  Therefore  it  is  not  enough  to  give  in  evidence  a  copy 
of  a  judgment,  though  it  be  examined  by  the  clerk  of  the  treasury,  be- 
cause it  is  no  part  of  the  necessary  office  of  such  clerk,  for  he  is  only  in- 
trusted to  keep  ihe  records  for  the  benefit  of  all  men's  perusal,  and  not 
to  make  out  copies  of  them.  So  if  the  deed  inroUed  be  lost,  and  the  clerk 
of  ihe  peace  make  out  a  copy  of  the  inrolnient,  that  is  no  evidence  with- 
out proving  it  examined ;  because  the  clerk  is  intrusted  to  authenticate 
the  deed  itself  by  inrolment,  and  not  to  give  out  copies  of  the  inrol- 
ment.  (a) 

The  office  copies  of  depositions  are  evidence  in  chancery,  but  not  at 
common  law^  without  examination  with  the  roll ;  for  though  that  court 
have,  for  their  own  convenience,  impowered  their  officers  to  make  out 
such  copies  as  should  be  evidence  ;  yet  the  particular  rules  of  their  courts 
are  not  taken  notice  of  by  the  courts  of  common  law,  and  therefore  they 
are  not  evidence  in  those  courts. 

Where  the  fine  is  to  be  proved  with  proclamations  (as  it  must  be  to  bar  [  *230  ] 
a  stranger)  the  proclamations  must  be  examined  *  with  the  roll,  for  the  chi- 
rographer  is  authorised  by  the  common  law  to  make  out  copies  to  the 
parties  of  the  fine  itself,  yet  is  not  appointed  by  the  statutes  to  copy  the 
proclamations,  and  therefore  his  indorsement  on  the  back  of  the  line  is 
not  binding.— C//(?^^/e  V.  PoM7?(/,  E.  Ass.  1700.  Aliens  Case,  13  Car.  I, 
Clayt.51.S.  P.(^>) 


Ca)  On  a  proviso  in  a  duchy  Icasr, 
that  it  shall  be  inrollod  with  the 
auditor,  the  certificate  of  the  auditor 
on  the  margin  is  sullicient  evidence 
of  the  inrolment.  The  memorandum 
on  the  mars^in  is  the  certificate  of  the 
proper  officer,  not  of  a  private  person. 
I  cannot  distinguish  this  case,  said 
Willes,  J.  and  that  of  a  bargain  and 
sale,  where  the  indorsement  on  the 
back  of  the  deed  by  the  proper  of- 
ficer is  always  recti  vcd  as  evidence  of 
the  inrolment.  This  ca?c,  too,  is 
fortified  b}' long  possession  under  the 
lease,  {from  1/53  to  1777-)  At  any 
rate,  third  persons  cannot  avail  them- 
selves of  a  forfeiture  of  this  kind  ;  but 
I  think  the  inrolment  is  sufficiently 
proved  if  it  were  against  the  grantor  ; 
besides,  the  lease  is  admitted,  for  it 

c  c 


is  stated  in  the  pleadings,  and  not 
traversed.  PcrAshhurst,J.  The  me- 
morandum is  sufTicient  evidence  of 
inrolment :  for  what  other  purpose  is 
it  made?  Per Buller,  J.  The  lease, 
with  the  certificate  under  the  hand 
of  its  own  ofhcer,  would  bind  the 
crown  itself.  Theactof  27i/fn.Vni. 
c.  l6.  does  not  provide  that  the  in- 
dorsement by  the  ofl'icer  shall  be  evi- 
dence of  the  inrolment,  and  yet  it  is 
constantly  admitted.  Kinnersley  v, 
Orpe,  Dougl.  56. 

(h)  The  proclamations  make  the 
bar.  By  the  alterations  in  the  4th 
of  lien.  VTI.  if  a  proclamation  is 
made  of  a  Sunday,  or  other  festival, 
it  is  error,  because  it  is  not  dies  ju- 
ridiciis.   Dy.  181.6.  Plowd.  265. 

2  Having 
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Having  thus  shewn  how  the  record  is  to  be  given  in  evidence  by  pro- 
ducing a  copy  ;  we  must  next  inquire  in  what  nianntr,  and  in  what  cases 
they  ought  to  be  evidence. 

1 .  It  is  regularly  true,  that  where  the  record  is  pleaded  and  appears  in 
the  allegations,  it  must  be  tried  by  the  court  on  the  issue  of  >ud  del 
record,  and  in  such  case  the  record  itself  must  be  produced,  in  case  it  be 
a  record  of  the  same  court ;  and  in  case  it  be  a  record  of  another  court, 
then  an  exemplification  of  it  must  be  brought  in  sub  pede  sigi/ii :  but  to 
this  there  is  this  exception,  that  where  the  record  is  inducement  and  not 
the  gist  of  the  action,  there  it  is  not  traversable,  but  must  be  given  in 
evidence  on  the  proof  of  the  declaration  ;  for  nothing  can  be  of  itself  tra- 
versable that  does  not  make  a  full  end  of  the  matter,  and  it  cannot  niake 
a  full  end  of  the  matter,  if  fact  be  joined  with  it :  in  such  case  therefore 
the  issue  must  be  upon  the  fact  and  tried  by  a  jury,  and  the  record 
may  be  given  in  evidence  to  support  the  fact ;  and  whenever  a  record  is 
offered  to  a  jury,  any  of  the  aforementioned  copies  are  evidence. 

2.  As  to  recoveries  and  judgments.  A  pracipe  doth  not  lie  against  a 
person  that  is  not  seised  of  the  freehold  ;  therefore  when  you  shew  a  re- 
covery, you  must  prove  seisin  in  the  tenant  to  the  preecipe :  (a)  however, 
in  an  ancient  recovery,  seisin  will  be  presumed,  especially  where  posses- 
sion has  gone  agreeably  to  it  ever  since ;  for  that  fortifies  the  presump- 
tion, tliat  every  tiling  is  rightly  transacted  ;  but  in  a  modern  recovery  the 
seisin  must  be  proved,  because  from  the  recency  of  the  fact  it  is  easy  to 
fee  done,  and  the  presumption  is  not  in  such  case  equally  fortified  by  the 
subsequent  possession. — Green  v.  Proude,  E.  26 Car.  IF.  1  Mod.  117. 

If  there  be  a  tenant  for  life,  remainder  in  tail,  and  they  join  in  a  com- 
mon recovery  with  single  voucher,  this  will  not  bar  the  tail ;  because  the 
pracipe  is  brought  against  both  as  joint-tenants,  and  he  in  remainder  has 
no  immediate  estate  of  freehold,  and  a  remainder-man  is  not  bound  by  a 
recovery  had  against  tenant  for  life,  unless  he  come  in  upon  the  aid- 
prayer,  or  as  vouchee  upon  a  double  voucher  ;  for  where  any  person  is 
properly  in  court,  and  does  not  defend  his  title,  he  is  barred  the  same  as 
r*231  ]  if  he  had  no  title  at  all ;  and  when  tenant  in  tail  is  *  barred  for  want  of 
title,  the  issue  can  never  after  recover  in  aformedon. — Leach  v.  Cole,  41 
&  42  Eliz.    2  Rol  Abr.  395.     Briscot  v.  Chamberlain,    29  &,  30  Eliz. 

Mo.  256.  {b) 

By 


(a)  As  to  seisin,  although  a  man  cases,  shall  not  be  so  prejudiced   by 

had  a  right  ie/bre  time  of  memory,  if  the  laches  of  his  prodocessors  as  a 

he  or  his  ancestors  were  never  seised  private   man.     'Bucknall's  Ca.  9  Co. 

after  time  of  memory,  he  is  ousted  of  34. 

his  right.     Diet,  per  Ilerle,  C.  J.  in  fb)  Tenant  for  life,  and  remainder 

the  case  of  a  prior,  who,  in  many  in  fee,  he  in  the  remainder  in  fee  suf- 
fers 
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By  1  4  Geo.  11.  c.  20.  it  is  enacted,  That  all  common  recoveries  suffered, 
or  to  he  differed,  without  any  surrender  of  t^ie  leases  for  life,  shall  be  valid. 
PiovMed  it  shall  not  extend  to  make  any  recovery  valid,  unless  the  per- 
son infilled  to  the  first  estate  for  life,  or  other  greater  estate  have  or  shall 
convey,  or  join  in  conveying,  an  estate  for  life  at  least  to  the  tenant  to  the 
prd'cipe.  And  by  the  same  act,  where  any  person  has  or  shall  purchase 
for  a  valuable  consideralion  any  estate,  whereof  a  recovery  was  necessary 
to  compleat  the  title,  such  person,  and  all  claiming  under  him,  having 
been  in  possession  from  the  time  of  such  purchase,  shall  and  may,  after  ** 
the  end  of  twenty  years  from  the  time  of  such  purchase,  produce  in  evi- 
dence the  deed  making  a  tenant  to  the  pracipCy  and  declaring  the  uses  ; 
and  the  deed  so  produced  (the  execution  thereof  being  duly  proved)  shall 
be  deemed  sufficient  evidence  that  such  recovery  was  duly  suffered,  in  case 
no  record  can  be  found  of  such  recovery,  or  the  same  should  appear  not 
regularly  entered  :  Provided,  that  the  person  making  such  deed  had  a 
sufficient  estae  and  power  to  make  a  tenant  to  the  pracipe,  and  to  suffer 
such  common  recovery.  It  is  further  enacted,  That  every  common  re- 
covery suffered,  or  to  be  sufit'ered,  shall,  after  the  expiration  of  twenty 
years,  be  deemed  valid,  if  it  appear  upon  the  face  of  such  recovery  that 
there  was  a  tenant  to  the  writ,  and  if  the  persons  joining  in  such  recovery 
had  a  sufficient  estate  or  power  to  suffer  the  same,  notwithstanding  the 
deed  to  make  a  tenant  to  such  writ  shall  be  lost.  It  is  further  enacted. 
That  every  recovery  shall  be  deemed  valid,  notwithstanding  the  fine  or 
deed  making  a  tenant  to  such  writ  shall  be  levied  or  executed  after  the 
time  of  the  judgment  given,  and  the  award  of  seisin  :  provided  the  same 
appear  to  be  levied  or  executed  before  the  end  of  the  term  in  which  such 
recovery  was  suffered,  and  the  persons  joining  in  such  recovery  had 
a  sufficient  estate  and  power  to  suffer  the  same. 

Though  regularly  no  recovery  or  judgment  is  to  be  admitted  in  evi- 
dence but  against  parties  or  privies,  yet  under  some  circumstances  they 
may  ;(a)  as  in  the  case  of  The  King  v.  Hebclen,  (E.  12  Geo.  II.  2  Str. 
1 109.  Andr.  389.  S.  C.  at  large,)  where  in  an  information  in  nature  of  a 
quo  warranto,  a  judgment  of  ouster  was  allowed  to  be  given  in  evi- 
dence to  prove  the  *  ouster  of  a  third  person,  (the  mayor)  by  whom  the  [  *232  } 
defendant  was  admitted. 

fers  a  common  recovery  vi'ith  a  single  the  recovery  is  modern,  for  if  the  free- 
voucher,  and  this  recovery  is  ancient,  bold  is  in  the  tenant  for  life,  the  prc- 
tlie  court  will  presume  a  surrender  c//»c  ought  to  be  brought  against  hira» 
of  the  tenement,  because,  if  there  Anon.  1  Vtnt. '257-  Giib.  Kvid,  21, 
has  been  a  constant  enjoyment  under  (a)  In  R.  v.  Grimes,  5  Burr.  26'01, 
that  recovery,  it  shall  be  supposed  to  a  judgment  was  held  admissible,  but 
have  a  lawful  foundation.    Aliter  if  not  conclusive. 

3.  As 
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3.  As  to  verdicts,  the  rule  is,  that  no  verdict  shall  be  given  in  evi- 
dence, but  between  such  who  are  parties  or  privies  to  it.  {Pike  v. 
Crouch,  U')'^Q.  1  Raym.  730.)  (a)  Therefore  if  there  be  several  remain- 
ders hniited  by  the  same  deed,  a  verdict  for  one  in  remainder  shall  be 
given  in  evidence  for  one  next  in  remainder.  {Rushzvorth  v.  Pembroke, 
1668.  Hardr.  462.)  But  if  there  be  a  recovery  by  verdict  against 
tenant  for  life,  this  is  no  evidence  against  a  reversioner ;  for  the  tenant 
for  life  is  seised  in  his  own  right,  and  that  possession  is  properly  his 
own,  and  he  is  at  liberty  to  pray  in  aid  of  the  reversioner  or  not,  and 
the  reversioner  cannot  possibly  controvert  the  matter  where  no  aid  is 
prayed.  But  if  he  come  in  upon  an  aid-prayer,  he  may  have  an  attaint ; 
and  consequently  the  verdict  wiU  be  evidence  against  him. — Erode  v. 
Owen,  44  &  45  Eliz.  Yelv.  22. 

If  a  verdict  be  had  on  the  same  point,  and  between  the  same  parties, 
it  may  be  given  in  evidence,  though  the  trial  v^ere  not  had  for  the  same 
lands,  for  the  verdict  in  such  case  is  a  very  persuading  evidence,  because 
what  tw  tilve  men  have  already  thought  of  the  fact  may  be  supposed  tit  to 
direct  the  determination  of  the  present  jury  ;  but  then  this  verdict  ought 
to  be  between  the  same  parties,  because  otherwise  a  man  would  be 
bound  by  a  decision,  who  had  not  the  liberty  to  cross-examine ;  and 
nothing  can  bj more  contrary  to  natural  justice,  than  that  any  one  should 
be  injured  by  a  determination,  that  he,  or  those  under  whom  he  claims, 

was 


CaJ  But  the  benefit  of  this  rule  is 
generally  mutual.  It  is,  however, 
liable  to  exception  in  cases  where  a 
man  is  privy  in  estate  with  him  who 
recovers  the  verdict,  for  then  the  ver- 
dict will  be  evidence  for  Inm,  though 
he  would  not  have  been  bound  by  it 
had  it  been  the  other  way.  Gilb,  Ev. 
34.  Vide  Fikt  v  Crouch,  sup.  and 
Rushworth  v.  Pembroke,  Hard.  462, 
where  it  was  held,  that  if  there  are 
several  remainders  in  the  same  deed, 
and  the  possessor  recovers  averdict  in 
a  suit,  against  him  for  the  land,  an- 
other remainder  man  may  give  this 
verdict  in  any  action  against  him  ibr 
the  land  at  tin  ^uit  ol  the  same  plain- 
tiff, for  had  the  verdict  been  against 
the!  euu'.r,  the  remaindcr-maii  v.ould 
liavi  been  dispossessed.  Se  iicul  there 
been  a  verdict  for  thi-  tenant  for  life 
in  ejectment,  uhere  no  aid  can  be 
prayed,  the  reversioner  {id  senib  ) 
inigbt   give  this  verdict  in  evidence, 


because  he  would  have  been  pre- 
judiced b)  such  verdict,  for  his  re- 
version would  thereby  have  been 
turned  into  a  naked  right.  This, 
however,  is  doubted,  (vide  Gilb.  Ev. 
35.)  and  the  point  seems  not  to 
have  been  determined ;  yet  in  Cow?. 
Dig.  Ex.  (A.)  5.  it  is  said,  that  a 
verdict  lor  or  against  the  plaintit!", 
with  proof  of  the  evidence  by  him 
given,  shall  be  evidence  in  an  action 
by  another  against  him  for  the  same 
ihinjT.  Per  Holt,  C.  J.  in  llley  v. 
Cowling.,  1  Ld.  Raym.  744.  and  H.  C. 
is  mentioned  post,  p.  243 ;  but  it 
there  seems,  that  the  verdict  was  not 
given  in  evidence,  as  the  verdict  of  a 
jury  on  any  particular  point,  but  as 
evidence  of  a  confession  on  record  to 
lay  a  ground  for  proving  what  a  de- 
ceased witness  had  sworn.  Peake's 
Evid.  39in)  Hut  when  it  is  said 
that  a  verdict  is  not  evidence  for  or 
agaiust  one  who  is  not  a  party  to  the 

cause, 
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was  not  at  liberty  to  controvert.  But  it  is  not  necessary  that  the  verdict 
should  be  in  relation  to  the  same  land,  for  the  verdict  is  only  set  up  to 
prove  the  point  in  question,  and  every  matter  is  evidence,  that  amounts 
to  a  proof  of  the  point  in  question. — Sherwin  v.  Clarges^  1700.  12  Mod. 
343.  S.C.  wo?w.  Charges  v.  Sherzcin.  (a) 

If  there  be  a  trial  of  a  title  between  Jl.  lessee  of  B.  and  E.  and  afler- 
wards  there  be  a  trial  between  C.  lessee  of  JE.  and  B.  C.  may  give  in 
evidence  the  verdict  found  against  B.  for  this  was  the  sense  of  a  former 
jury  on  the  fact,  on  which  trial  B.  had  the  liberty  to  cross-examine ;  for 
the  court  will  take  notice,  that  in  ejectment  the  lessor  is  the  real  party  in- 
terested, and  that  the  lessee  (or  nominal  plainlitT)  is  a  fictitious  person 
(Lock  V.  Norborne,  3  Jac.  II.  3  Mod.  141.  Riishworth  v.  Ladj/  Pem- 
broke, H.  19  &  20  Car.  II.  Hardr.  472.)  But  a  person  that  has  no 
prejudice  by  the  verdict  against  B.  could  never  give  it  in  evidence, 
though  his  title  turn  on  the  same  point,  because  if  he  be  an  utter  stranger 
to  the  fact,  it  is  perfectly  res  nova  between  him  and  the  defendant;  and  r  #233  1 
if  it  could  be  no  prejudice  to  the  plaintiff,  *  had  the  fate  of  the  verdict 
been  as  it  would,  he  cannot  be  entitled  to  reap  a  benefit ;  (b)  for  no  re- 
cord, 


cause,  it  is  not  to  be  understood  that 
a  man  who  uses  another's  name  for 
his  own  benefit  is  not  bound  by  the 
verdict  which  is  given  against  him, 
for  the  court  will  examine  who  the 
real  plaintiff  or  defendant  is.  Gilb. 
Evid.  35.  ^'ide  Kinnersly  v.  Orpe, 
Dougl.  ^99.  (517.) 

(a)  As  toreal  as  well  as  to  personal 
property,  the  rule  is,  that  when  a 
judgment  is  given  for  defendant  on 
the  merits,  the  plaintiff  is  precluded 
from  making  any  fresh  demand, 
therefore  if  any  fact  come  directly  in 
issue,  the  finding  of  a  jury  on  that 
fact  is  evidence  of  it  in  any  future 
dispute  between  tlie  same  parties,  or 
claimants  under  them,  though  in  re- 
spect of  other  lands.  I^ewis  v.  Clargcs, 
Gilb.  Evid.  29.  Et  supra  S.  C.  nom. 
S/iertvift  V.  Clarges.  Anil  if,  in  tres- 
pass, the  right  to  an  easement  in  land 
be  put  on  the  record,  travei-sed  and 
found  against  the  party  pleading  it, 
such  rtnding  is  conclusive  against  the 
right  ;  and  if  the  same  plea  be  plead- 
ed to  another  action,  it  will  operate 
by  way  of  estoppel.  Outram  v.  Alvre- 
•wood,  3  East,  346'.  But  though  a 
judgment  in  one  action  be  conclu- 
sive evidence  in  all  others  of  the  same 


degree,  it  is  no  bar  to  any  other  of  a 
higher  nature.  Ferrars  v.  Ardeti, 
Cro.  Eliz.  6G8.  6  Co.  7.  Nor  will  it 
in  any  case  be  conclusive  to  bar  other 
actions,  or  preclude  another  defence 
of  the  same  nature,  unless  the  point 
be  directly  raised.  Evelyn  v.  Hay  ins  y 
cited  3  East,  365.  And  observe,  that 
it  is  only  against  the  party  to  an  ac- 
tion, or  a  claimant  under  him,  that 
a  verdict  or  judgment  is  evidence  ; 
for  it  is  none  against  third  persons  in 
a  civil  case,  the  first  principles  of 
natural  justice  requiring  that  a  man 
should  be  heard  before  his  cause  is 
decided ;  and  if  he  were  to  be  bound 
or  prejudiced  by  a  verdict,  where  he 
had  no  opportunity  of  cross  examin- 
ing the  witnesses,  the  most  salutary 
rule  of  jurisprudence  would  be  over- 
turned.   Pcake's  Evid.  38. 

(bj  If  A.  prefers  a  bill  against 
B.,  and  B.  exhibits  his  bill,  in  re- 
lation to  the  same  matter,  against 
A.  and  C,  and  a  trial  at  law  is  di- 
rected, C.  cannot  give  in  evidence 
the  depositions  in  the  cause  between 
A.  and  B.,  but  it  must  be  tried  en- 
tirely?/^ res  nova.  Rushxvorth  \.  L(nl^ 
Peml/rokc,  sup. 


If 
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cord  or  conviction  or  verdict  shall  be  given  in  evidence,  but  such  whereof 
the  benefit  may  be  mutual,  viz.  Such  whereof  the  defendant,  as  well  as 
the  plaintiff,  might  have  made  use,  and  given  it  in  evidence  in  case  it 
made  for  him ;  therefore  a  conviction  at  the  suit  of  the  king  for  a 
battery  canuot  be  given  in  evidence  in  trespass  for  the  same  battery. — 
Richardson  v.  WilUams,  M.  11  W.  III.  12  Mod.  319.  (o) 

When  it  is  said,  that  a  verdict  may  be  given  in  evidence  between  the 
same  parties,  it  is  to  be  understood  with  this  restriction,  that  it  is  of  a 
mutter  which  was  in  issue  in  the  former  cause;  for  otherwise  it  will  not 
be  allow  ed  in  evidence,  because,  if  such  verdict  be  false,  there  is  no 
redress,  and  the  jury  are  not  liable  to  an  attaint. — Foster  \.  Jackson, 
T.  10  Jac.  I.  Hob.  53. 

The  exception  of  its  being  res  inter  alios  acta,  is  not  allowed  against 
verdicts  in  case  of  customs  or  tolls ;  for  the  custom  or  toll  is  lex  loci, 
and  facts  tending  to  prove  that  may  be  given  in  evidence  by  any  person, 
as  well  as  those  who  have  been  parties  to  such  facts  or  to  such  verdicts 
as  have  found  and  determined  them  ;  and  in  such  case  it  is  not  material, 
whether  such  verdicts  be  recent  or  ancient. — London  City  v.  Clarke, 
1692.  Carlh.  181.(6) 

A  commission  under  the  seal  of  the  exchequer,  and  the  inquisition 
taken  thereon,  is  admissible,  though  not  conclusive  evidence  :  and  so  are 


If  two  tenants  will  defend  a  title 
in  ejectment,  and  verdict  should  be 
had  against  one  of  them,  it  shall  not 
be  read  against  the  other,  but  by 
rule  of  court.  Lock  v.  Norhonie,  3 
Mod.  142. 

Ca)  A  conviction  in  a  court  of 
criminal  jurisdiction  is  conclusive 
evidence  of  the  tact,  if  it  comes  col- 
laterally in  controversy  in  a  court 
of  civil  jurisdiction;  yet  an  acquittal 
in  such  courts  is  no  proof  ol  the  re- 
verse So  a  copy  ot  a  conviction 
for  killing  game  was  agreed  to  be 
evidence  in  bar  of  an  action  broui^ht 
for  the  same  offence.  JR.  v.  Midlam, 
3  Burr.  1720. 

(b)  Another  exception  *to  this 
rule  is,  that,  a  judgment  is  only 
evidence  between  the  parties,  and 
claimants  under  them,  where  tlie 
disputed  matter  is  a  public  right,  in 
which  case  all  persons  standing  in 
the  same  situation  as  the  parties,  are 
afl'ectcd  by  it,  as  a  verdict  finding  a 


prescriptive  mode  of  tithing.  Gitb. 
Evid.  36.  The  right  of  a  city  to  a 
loll.  London  City  v.  Clarke,  su|)ra. 
Of  election  of  churchwarden.  Berry 
v.  Banner,  Peake's  Ni.  Pri.  156.  A 
customary  right  of  common,  or 
the  liability  of  a  parish  to  repair  a 
road.  Rex  v.  Pancras,  ibid.  21J). 
A  public  right  of  way.  Reed  v. 
Jackson,  1  East,  355,  n. ;  the  like  is 
evidence  for  or  against  the  right, 
though  neither  of  the  parties  are 
named  in  the  record,  or  claim  un- 
der them.     Peake's  Evid.  40,  41. 

So  where  in  an  information,  in 
nature  of  a  quo  warranto,  against 
defendant,  as  bailiff' of  S.  he  made 
title  as  elected  under  the  bailiffship 
of  A.  and  B.,  and  on  issue  joined, 
whether  they  were  bailifl's,  or  not, 
a  record  of  ouster  was  read,  and  al- 
lowed against  them.  Rvx  v.  Htpden, 
2  Stra.  1109.  Yet  this  is  not  con- 
clusive evidence.  Rex  v.  Grimes,  2 
Burr.  2598. 


depositions 
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depositions  taken  thereon,  though  the  parties  in  the  cause  had  no  notice 
of  it,  nor  had  any  opportunity  of  defending  it.— Too/cer  v.  Duke  of  Beau- 
fort, Burr.  146. 

Another  case,  in  which  this  exception  ought  not  to  be  allowed,  is, 
where  the  fact  to  he  proved  is  such  whereof  hearsay  and  reputation  are 
evidence,  and  therefore  a  sj>ecial  verdict  between  other  parties  stating  a 
pedigree  would  be  evidence  to  prove  a  descent ;  foV  in  such  case,  what 
any  of  the  family,  who  are  dead,  have  been  hf  ard  to  say,  or  the  general 
reputation  of  the  family,  entries  in  family  books,  monumental  inscrip- 
tions, recital  in  deeds,  &x.  are  allowed.  And  of  this  opinion  was  Mr. 
Justice  Wright  in  the  Duke  of  Jlhol's  case,  which  opinion  is  generally 
approved,  though  the  determination  By  the  rest  of  the  court  was  con- 
trary :~(Nea/,  ex  dem.  Duke  of  J  thai  v.  Wilding,  E.  ]  740.  2  Str.  1151.) 
perhaps  founding  themselves  on  the  case  of  Sir  William  C/arges  v. 
S/ienvin,  (M.  UW.  III.  12  Mod.  343.)  where,  in  a  trial  at  bar, 
the  only  question  was  upon  the  legitimacy  of  the  Duke  of  /Albe- 
marle, and  the  court  would  not  suffer  a  former  verdict  between  other 
parties  concerning  other  land  depending  upon  the  same  question  and 
title  to  be  read  in  evidence ;  but  there  it  did  not  appear  either  from  *  the  [  *234  J 
issue  or  verdict,  that  the  same  -question  was  inquired  into  and  deter- 
mined. Besides,  the  giving  a  verdict  in  evidence  to  prove  a  particular 
fact,  viz.  that  John  had  a  son  Thomas,  is  very  different  from  giving  it 
in  evidence  to  shew  the  opinion  of  a  former  jury,  which  is  only  their 
deduction  from  a  variety  of  facts  proved  to  them. 

A  verdict  will  not  be  admitted  in  evidence  without  like%vise  producing 
a   copy  of  the  judgment  founded  upon  it  (a),  because   it  may  happen 

that 

CaJ  It  is  an  established  rule,  that  thority  was  questioned  in  Philips  v. 

a  fact  which  has  been  once  flccided,  Hunter,  2  Ii._  Bla.  414,  Marriott  v. 

shall  not  be  again  disputed  between  Hampton,   sup.     And   by  the   same 

the  same  parties;   therefore,  ajudg-  rule,  as  a  judgment  recovered  con- 

ment  of  the  same,   or  a  concurrent  eludes  the  dciendanl  from  afterwards 

jurisdiction,  whether  on  verdict   de-  disputing  the  debt,  it  also  precludes 

niurrer,  or  by  detault,  if  directly  on  the  plaintiff  from   recovering   more 

the  point,  may  be  pleaded  in  bar,  or  than  had  been  awarded  to  him.  Sed- 

given    in   evidence   on    the   general  don  v.  Tutop,  6  T.  Rep.  607.     And 

issue,    as   conclusive    between    liie  in  general  it  is  a  rule  as  to  personal 

same  parties  against  another  suit  for  property,  as  well  as  real,  that  where 

the    same    matter.      Vide   11  State  a  judgment  is  given  for  defendant 

Trials,  26"].  Marriot  v.  Hampton,  J  on  the  merits,  plaintiff  cannot  make 

T.  Rep.  269,     Broxcn  v.  M'Kinalli/,  another  demand,  either  in  the  same, 

1  Esp.  N,  P.  Ca.  Q79.     It  was  other-  or  any  other  form  of  action.     Hit- 

wise  held,  however,  in  Moses  v.  3Iac-  chen  v.  Campbell,  2  Bla.  827.     Fer- 

ftrlan,  2  Burr.  lOOy.     But  that  au-  rars  v.  Ardcn,  Cro,  Eliz.  6^8, 6  Co.  7, 

Sed 
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that  the  judgment  was  arrested,  or  a  new  trial  granted;  but  this  rule 
does  not  hold  in  the  case  of  a  verdict  on  an  issue  directed  out  of  chan- 
cery, because  it  is  not  usual  to  enter  up  judgment  in  such  case  ;  and  the 
decree  of  the  court  of  chancery  is  equally  proof,  that  the  verdict  was 
satisfactory  and  stands  in  force. —  Motgomeriev.  Clarke,  1745,  at  De- 
legates, (a) 

4.  As  to  writs,  (b)  When  a  writ  is  only  inducement  to  the  action, 
the  taking  out  the  writ  may  be  proved  without  any  copy  of  it,  because 
possibly  it  might  not  be  returned,  and  then  it  is  no  record;  but  where 
the  writ  itself  is  the  gist  of  the  action,  you  must  have  a  copy  from  the 
record,  in  as  much  as  you  are  to  have  the  utmost  evidence  the  nature 
of  the  thing  is  capable  of,  and  it  cannot  become  the  gist  of  the  action 
till  it  is  returned,  (c) 

In  an  action  of  trespass  against  a  bailiff  for  taking  goods  in  exe- 
cution, if  it  be  brought  by  the  party  against  whom,  the  writ  issued,  it 
is  sufficient  for  the  officer  to  give  in  evidence  the  writ  oi  fieri  facias, 
without  shewing  a  copy  of  the  judgment:  but  if  the  plaintiflF  be  not  the 
party  against  whom  the  writ  issued,  but  claim  the  goods  by  a  prior  ex- 
ecution (or  sale)  that  was  fraudulent,  there  the  officer  must  produce  not 
only  the  writ,  but  a  copy  of  the  judgment :  for  in  the  first  case,  by 
proving  that  he  took  the  goods  in  obedience  to  a  writ  issued  against 
the  plaintiff,  he  has  proved  himself  guilty  of  no  trespass;  but  in  the 
other  case  they  are  not  the  goods  of  the  party  against  whom  the  writ 
issued,  and  therefore  the  officer  is  not  justified  by  the  writ  in  taking 
them,  unless  he  can  bring  the  case  within  13Eliz.c.  5.  for  which  pur- 
pose  it  is  necessary   to   shew  a  judgment. — Kent  v.  Wright,    IG69. 

1  Raym.  733.  {d) 

2.  PubNc 

Sed  secus  where  the  first  action  fails,  (c)    In  C.  B.   the   officer  of  the 

through     error,    misconception,    or  court   always   inserts    the    day   on 

misprision.       Leclnnere  v.   Tupladt/,  which  the  writ  issues   in   the  seal, 

2  Vent.  169.  which  he  affixes  to  the  writ,  and  h« 

(a)  But,  as  applicable  to  verdicts,  sees  that  the  day  indorsed  on  the 
it  is  a  rule,  that  the  posfca  is  no  evi-  writ  is  agreeable  to  the  truth  :  the 
dence,  nor  are  they,  till  final  judg-  writ  itself",  therefore,  is  held  suffi- 
inent  is  entered ;  but  a  postea  is  cient  evidence,  prima  facie,  of  the 
good  evidence  of  the  trial  being  had  day  on  which  it  issued.  M.  25  Geo. 
to  let  in  an  account  of  what  a  de-  III.  B.  R. 

ceased  witness   had     there    proved.  ("dj  All  writs  issued  in  vacation 

Pitton  V.  Walter,   I  Stra.  I61.  are  tested  as  of  a  day  in  the  preced- 

(b)  Writs  arc  not  records  until  ing  term;  and  when  an  issue  is 
they  are  returned  and  filed  in  court,  made  up  by  bill,  plaintiff  is  stated 
Svp.  Et  vide  U'hitmore  v.  Roolw,  to  have  brought  his  bill  into  court 
Say.  299.  on  the  first  day  of  the  term,  or  of 

the 
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2.  Public  matters  of  an  inferior  nature. — ^The  next  thing  to  be  con- 
sidered is,  all  public  matters  that  are  not  records ;  and  ihey  all  come 
under  this  general  definition,  that  they  must  be  such  as  are  an  evidence 
of  themselves,  and  do  not  expect,  illustration  from  any  other  thing,  (a) 
such  are  court  rolls  and  transactions  in  chancery ;  and  the  copies  of  such 
matters  *  may  be  given  in  evidence,  in  as  much  as  there  is  a  plain  co-  [  *235  1 
herent  proof,  for  there  is  proved  upon  oath  a  matter  which,  if  produced, 
would  carry  its  own  lights  with  it,  and  by  consequence  would  need  no 
proof. 

The  reason  why  the  proceedings  in  chancery  are  not  records  is  this, 
because  they  are  not  the  precedents  of  justice,  for  the  judgment  there 
is  seciiudum  aquum  et  boiium,  and  not  secundum  leges  et  consueludines. 
And  the  reason  why  any  record  is  of  validity  and  authority  is,  because 
it  is  a  memorial  of  what  is  the  law  of  llie  nation ;  now  chancery  pro- 
ceedings are  no  n)emorials  of  the  laws  of  England,  because  the  chan- 
cellor is  not  bound  to  proceed  according  to  the  laws. 

If  a  party  wants  to  avail  himself  of  the  decree  only,  and  not  of  the 
answer  or  depo  itions,  the  decree  being  under  the  seal  of  the  court  and 
enrolled  may  be  given  in  evidence  without  producing  the  bill  and  an- 
swer, and  the  opposite  party  will  be  at  liberty  to  shew  that  the  point 
in  issue  there  was  not  ad  idem  with  the  present  issue. — Lord  T/ianet  v. 

Patterson,  K.  B.  East.  12  Geo.  II.  (b) 

Inferior 


the  term  generally;  but  where  it  is 
necessary  to  shew  the  exact  day  on 
which  the  writ  issued,  either  party 
may  do  it.  Johnson  \.  Smith,  2  Burr. 
950.  Morris  v.  Pug/i,  3  Burr.  1241. 
liut,  generally,  the  filing  of  the  bill 
is  considtrcd  the  commencement  of 
the  suit,  and  therefore  may  give  in 
evidence  any  cause  of  action  arising 
before  it,  though  after  the  writ.  Fos- 
ter V.  Bonner,  Cowp.  454.  Whether 
the  action  is  bailable  or  not.  Best 
V.  Wikluig,  7  T.  Rep.  4. 

(a)  1  he  general  rule  is,  that 
wherever  an  original  is  of  a  public 
nature,  and  would  be  evidence,  if 
produced,  a  sworn  copy  shall  be  re- 
ceived in  evidence.  Vcr  Holt,  C.  J. 
in  Lynch  v.  Gierke,  3  Salk.  154; 
therefore, 

1.  Sworn  copies  of  entries  in  the 
journals  of  the  Commons  were  re- 
ceived as  evidence  on  the  part  of 


the  crown  without  being  objected 
to.  Rex  V.  Gordon,  Dougl.  572. 
(590.)    Vide  ante,  pa.  226  a.  n.  (b) 

2.  Sworn  copies  of  the  books  of 
public  companies  are  admissible; 
and  in  M.  12  Geo.  III.  a  rule  was 
made  on  the  East  India  Company, 
and  the  adverse  party,  to  shew  cause 
why  copies  of  entries  on  their  triins- 
fer-books,  should  not  be  taken  and 
read  in  evidence.  Vide  note  (3.)  to 
Rex  V.  Gordon,  sup. 

3.  So  sworn  Copies  of  proceedings 
in  courts  not  of  record  are  admis- 
sible. 

4.  And  so  are  parish  registers. 
Cb)  Yet,  in  JP'hcelcr  wLowth,  Com. 

Dig.  tit.  Evidence,  c.  I.  Trevor,  C.J. 
held  it  sufficient,  if  the  bill  and  an- 
swer be  recited  in  the  decretal  or- 
der, but  if  only  so  much  be  recited  as 
is  necessary  to  introduce  the  decretal 
part,  the   bill   and   answer  must  be 

piovcd. 
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Inferior  Courts. — Also  the  rolls  of  the  county  courts,  (a)  and  the  pro- 
ceedings of  the  ecclesiastical  court,  (b)  are  no  records,  because  these 
courts  are  not  derived  by  iranaediate  authority  from  the  king,  but  from 
tlie  bishop  or  the  baron  of  the  county ;  and  there  is  no  court  declara- 
tive of  the  sense  of  the  common  law,  but  such  as  receive  an  immediate 
authority  from  the  king,  the  person  intrusted  with  the  executive  power 
of  the  law.  (c) 

Transactions  in  Chancery. — The  bill  in  chancery  is  evidence  against 
the  complainant,  for  the  allegations  of  every  man's  bill  shall  be  supposed 
true ;  nor  shall  it  l>e  supposed  to  be  preferred  by  a  counsel  or  solici- 
tor without  the  party's  privity,  and  therefore  it  amounts  to  the  confession 
and  admission  of  the  truth  of  any  fact,  and  if  the  counsel  have  mingled 
in  it  any  fact  that  is  not  true,  the  party  may  have  his  action ;  but  in 
order  to  make  the  bill  evidence  against  the  complainant,  there  must 
be  proceedings  upon  it ;  for  if  there  were  no  proceedings  upon  it,  it 
.  should  rather  be  supposed  to  be  filed  by  a  stranger  to  bar  the  party  of 
his  evidence, — Snow  v.  Phi/lips,  \6()4;,  1  Sid.  220.  Modern  practice  is 
otherwise,  (d) 

If  a  patron  sue  the  parson  on  a  bond,  and  the  parson  prefer  his  bill 
in  chancery  to  be  relieved,  stating  it  to  be  a  simoniacal  contract;  the  bill 

and 


proved.  Le  Caux  v.  Eden,  Dougl. 
■579(601-)  Doubts,  however,  have 
existed,  whether  the  decree  under 
seal,  which  does  not  state  the  bill 
and  answer,  can  be  read  without  evi- 
dence of  those  proceedings.  Vide 
Troucllv.  Castle,  1  Kcb.  21. 

(«)  See  more  of  court  rolls,  post, 
p.  247. 

{b)  A  copy  of  a  probate  is  good 
evidence,  when  the  will  itself  is  of 
chattels,  for  there  the  probate  is  an 
original,  taken  by  authority,  and  is 
of  a  public  nature.  AUter  where  the 
■will  is  of  things  in  the  realty,  be- 
cause, in  such  cases,  the  ecclesiastical 
court  has  no  authority  to  take  pro- 
bates ;  therefore,  such  probate  is  but 
a  copy,  and  the  copy  of  it  no  more 
than  the  copy  of  a  copy.  Hoe  v. 
Helthrope,  3  Salk.  154. 

'I  he  copy  of  an  original  is  evidence 
•wherever  the  original  is  evidence, 
(if  proved  a  true  copy  ;)  but  the  copy 
of  ;i  probate  of  a  will  of  lands  is  no 
evidence,  because  the  probate  is  not 
an  orio^inal  taken  by  authoiity,  but 
only  a  copy  of  a  copy.  R.  v.  Haines, 
Comb.  337.  Vide  Burn's  Ecc.  Law, 
185, 


In  ejectment  tried  at  bar,  plaintiff 
made  title  as  administratrix,  and 
proved  her  administration  by  the  act 
of  the  court  for  the  grant  of  it  to  her ; 
and  this  was  admitted  sufficient  evi- 
dence by  the  whole  court,  without 
shewing  any  grant  thereof  under  the 
seal  of  the  court.  Peaselie's  Case, 
1  Lev.  101. 

(t)  The  proceedings  of  inferior 
courts,  though  not  records,  are  some- 
times required  to  be  produced  in  evi- 
dence, in  which  cases  it  is  unusual 
to  produce  the  book  of  their  original 
minutes,  as  well  those  previous  to  the 
judgment  as  the  judgment  itself, 
which,  not  being  commonly  drawn  up 
in  form,  has  been  allowed  to  support 
an  action  on  a  judgment  in  a  county 
court.  Chandler  v.  Roberts,  Pcake's 
Evid,  75  ;  or  to  prove  an  attachment 
in  the  mayor  of  London's  court, 
Fisher  v.  Lane,  2  Bla,  836,  though 
the  plaintiff  is  not  thereby  precluded 
from  pleading  to  the  original  juris- 
diction of  such  courts,  Herbert  v. 
Cooke,  Willes,  36"  n.  (a) 

((/)  But  now  the  courts  consider 
the  allegations  as  mere  suggestions  to 

extort 
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and  proceedings  upon  it  may  be  given  in  evidence  in  an  ejectment,  in 
order  to  make  void  the  parson's  living. 

But  on  an  issue  directed  out  of  chancery  to  try  the  validity  of  a 
deed,  where  one  J.  N.  was  produced  to  prove  he  wrote  it,  by  the 
direction  of  Lord  Ferrers,  in  1720,  and,  to  contradict  his  evidence,  the 
plaintiffs  produced  a  bill  in  chancery,  preferred  in  1719,  by  the  de- 
fendant, which  mentioned  the  deed;  the  court  would  not  suffer  it  to  be 
read,  though  an  answer  had  been  put  in,  because  it  was  no  more  than 
the  surmises  of  counsel  for  the  better  discovery  of  the  title. — However, 
in  all  cases*  where  the  matter  is  stated  by  the  bill  as  a  fact  on  which  [  *236] 
the  plaintiff  founds  his  prayer  for  relief,  it  will  be  admitted  m  evi- 
dence, and  will  amount  to  proof  of  a  confession. — Lfi'  Ferrers  v.  Shirley y 
H.  4  Geo.  II.  Fitzg.  196. 

Admission  and  comparison  of  hands. — Analogous  to  this  is  a  con- 
fession under  the  party's  hand  by  letter  or  otherwise;  (a)  however,  there 
is  a  great  difference  between  the  manner  of  giving  them  in  evidence. 
A  bill  is  proved  by  shewing  there  have  been  proceedings  upon  it,  for 
it  must  be  supposed  to  be  the  party's  bill  where  his  adversary  has  been 
compelled  by  the  process  of  the  court  of  chancery  to  answer  it.  But 
ft  confession  by  letter  must  be  proved  to  be  of  the  party's  hand-writing ; 
and,  where  nobody  saw  the  writing,  that  must  be  by  the  comparison  of 
hands.  (J))  Now  the  reason  why  the  comparison  of  hands  is  allowed  to  be 

evidence 

extort  an  answer  from  the  defendant,  ibid.  App.   xli.     Balcetti  \.  Serani, 

and  hold  it  only  evidence  to  shew  that  Peake's  N.  P.  Ca.  142. 

such   a    bill  was    filed,  or  to  prove  Comparison  of  hands,  unsupported 

such  facts  as  are  the  subject  of  repu-  by  other  evidence,   is   inadmissible, 

tation  and  hearsay  evidence,  such  as  Macfcrson  v.!r//03^^5, Peake's  N.  P.  Ca. 

the  plaintiff's  pedigree,  Sj-c.     Doe  ex  20,  unless  the  instrument  be  so  old  as 

dem.  Boxvennan  v.  Sybourv,  7T.R.  2.  to  render  it  impossible  to  procure  a 

^aj  See   more   as   to  the   party's  livingwitnoss  whosaw  thepartywrite. 

confession,  po5f,  p.  237,  n.  (a)  Brookbard  v.   Woodlcy,    ibid.    n.  (a) 

(b)  Hand-'writing  may  be  prov-  But  where  some  witnesses  have  been 
ed  by  belief,  as  presumptive  evi-  called  to  prove  S2w//i/wffi?  of  writing, 
dence.  R.  v.  Hensey,  1  Burr.  642.  and  others  have  drawn  different*  con- 
But  that  presumption  must  be  sup-  elusions  from  the  same  materials,  the  "" 
ported  either  by  habitual  correspond-  court  has  allowed  a  well  informed 
encQ,  (Ferrers  \. Shirley,  V\\.zg^\^ 5 y  jury  to  inspect  and  compare  them. 
or  by  the  witness  'having  seen  the  .<4 //c^iroo A:  v. /{«ac7/,  1  Esp.  N.  P.  Rep. 
party  write,  and  nothing  less.  Gould  351.  But  in  Da  Costa  v.  Pym,  Ken- 
v.  Jones,  1  Bla.  384.  Cary  v.  Fill,  yon,  C.  T.  said,  that  though  the  jury 
Peake's  Evid.  105.  In  forming  this  may  tak^  all  circumstances  into  their 
belief,  however,  the  witness  must  consideralion,  yet  the  witness  should 
speak  from  the  impression  which  the  only  form  his  opinion  from  the  cha- 
hand-writing  made  on  his  mind  when  racier  of  a  hand-writing;  and  his 
he  looked  at  it.    Da  Costa  v.  Pym,  lordship  added,  that   the   best  rule 

v.as 
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evidence  is,  because  men  are  distinguished  by  their  handwriting  as  well 
as  by  their  faces  ;  for  it  is  very  seldom  that  the  shape  of  their  letters 
agree  any  more  than  the  shape  of  their  bodies.  Therefore  the  likeness 
induces  a  presumption  that  they  are  the  same ;  and  every  presumption 
that  remains  uncontested  hath  the  force  of  an  evidence.  But  in  the 
case  of  high  treason  comparison  of  hands  is  not  sufficient  for  the  original 
foundation  of  an  attainder,  because  there  must  be  |)roof  of  some  overt 
act,  and  writing  is  not  an  overt  act ;  but  it  may  be  used  as  a  circum- 
stantial and  confirming  evidence,  if  the  fact  be  otherwise  proved. — 
{Rex  V.  Croshy,  E.  7  W.  III.  12  Mod.  72.)  And  in  any  otlier  criminal 
prosecution  it  will  be  evidence  the  same  as  in  a  civil  suit ;  as  on  an  in- 
dictment for  writing  a  treasonable  libel,  proof  of  the  hand-writing  will 
be  sufficient  without  proof  of  the  actual  writing.  {Taylors  Case,  23  Geo. 
II.  at  Stafford.  Rex  v.  Uensey,  31  Geo.  III.  1  Burr.  644.) — The  case 
pf  the  seven  bishops  went  upon  the  witness  not  being  enough  acquainted 
with  their  hand-writing,  and  not  upon  the  nature  of  the  evidence. — In  ge- 
neral cases  the  witness  should  have  gained  his  knowledge  from  having  seen 
the  party  write,  but  under  some  circumstances  that  is  not  necessary ;  as 
where  the  hand-writing  to  be  proved  is  of  a  person  residing  abroad,  one 
who  has  frequently  received  letters  from  him  in  a  course  of  correspond- 
ence would  be  admitted  to  prove  it,  though  he  had  never  seen  him  write. 
So  where  the  antiquity  of  the  writing  makes  it  impossible  for  any  living  wit- 
was  that  laid  down  by  Yates,  .1.  in  in  Rev  v.  Cator,  4  Esp.  N.  P.  Rip. 
Broohbard  v.JVoodlc7/,^\}p.  for, '](  the  4I7>  where  a  clerk  from  the  post- 
jury  were  to  look  at  the  papers,  their  office,  who  had  never  seen  defendant 
Judgment  would  depend  on  their  write,  was  allowed  to  give  general 
knowledge  of  writing,  which  some  evidence,  that  the  anonymous  letter 
might  possess  more  than  the  rest,  and  produced,  was  in  a  feigned  hand, 
though  it  was  best  to  rely  on  those  but  his  evidence  was  rejected  when 
well  acquainted  with  the  character  asked  whether,  on  comparing  that 
of  defendant's  hand,  yet  the  jury  letter  with  others  in  the  defendant's 
may  compare  the  different  signa-  avowed  own  hand,  he  could  swear  it 
turcs.  was  the  disguised  hand  of  the  same 

In  Goodiitle,  d.  Reiitt  v.  Brahant,  person.  Mr.  Pea^e  therefore  adds,  that 
4  T.  Rep.  497,  an  inspector  of  franks  Bevitt  v.  Bra/iam,  sup.  may  still  be 
was  allowed  to  prove,  that  a  signature  deemed  an  existing  authority  to  shew, 
was,  in  his  opinion,  a  forgery,  from  that,  for  the  purposcof  proving  ahand- 
the  appearance  of  it ;  but /re7;3?on,  C.J.  writing  not  genuine,  such  evidence, 
in  Cari/  v.  Pitt,  Peake's  Evid.  IO7.  is  with  great  caution,  admissible,  for 
said,  that  such  evidence  was  wholly  the  want  of  freedom  in  writing  may 
inadmissible.  Mr,  Peake,  however,  arise  from  infirmity,  or  other  causes, 
does  not  admit  of  Lord  K.'s  doctrine  which  those  unacquainted  with  the 
to  its  full  extent,  though  he  says  genuine  hand  of  the  writer  cannot 
siich  evidence  should  be  received  with  consider  of,  but  which  a  jury  should 
great  caution,  {Law  of  Ev.  105,  106\)  seriously  before  they  decide.  Peake's 
but,  he  says,  thetruc  distinction  seems      Eiid.  106,107. 


to  have   been  taken  by  Hot/iam,  B. 


ness 
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ness  to  swear  he  ever  saw  the  party  write.  {Gould  v.  Jones,  at  Westminster, 
T.  2  Geo.  III.) — As  where  a  parsou's  book  was  produced  to  prove  a  wo- 
dus ;  the  parson  having  been  long  dead,  a  witness  who  had  examined 
the  parish  books,  in  which  was  the  same  parson's  name,  was  permitted 
to  swear  to  the  similitude  of  the  hand-writng,  for  it  was  the  best  evi- 
dence in  the  nature  of  the  thing,  for  the  parish  books  were  not  in  the 
plaintiiF's  power  to  produce. — Per  Hardzc.  Cane.  6  Dec.  1746.  (a) 

An  admission  of  a  debt,  if  satisfactorily  proved,  is  the  strongest 
evidence.  But  an  oflfer  to  pay  money  by  way  of  compromise  is  not 
evidence  of  a  debt.  The  reasons  often  assigned  for  it  by  Lord  Mans- 
field were,  that  it  must  be  permitted  to  men  "  to  buy  their  peace  " 
withotit  prejudice  to  them,  if  the  offer  did  not  succeed ;  and  such  offers 
are  made  to  stop  litigation  without  regard  to  the  question  whether  any 
thing  or  what  is  due.— If  the  terms  "  buy  their  peace  "  are  attended  to, 
they  will  resolve  all  doubts  on  this  head  of  evidence  :  But  for  an  ex- 
ample I  will  add  one  case,  if  ^.  sue  B.  for  ^100,  and  B.  offer  to 
pay  him  .£20,  it  shall  not  be  received  in  evidence ;  for  this  neither  ad- 
mits or  ascertains  any  debt,  and  is  no  more  than  saying  he  would  give  j 
^20  to  get  rid  of  the  action.  But  if  an  account  consists  of  ten  ar- 
ticles, and  B.  admits  that  a  particular  one  is  due,  it  is  good  evidence 
for  so  much, —  Vide  etiam,  post,  p.  294.  n. 

Admissions  of  particular  articles  before  an  arbitrator  are  also  good 
evidence,  for  they  are  not  made  with  a  view  to  a  compromise,  but  the 
parties  are  contesting  their  different  rights  as  much  as  they  could  do  on 
a  trial. —  Westlake  v.  Collard  et  aV.  Bridgezoater  Summer  Assizes, 
1789.  cor.  Buller,3.  (b) 


(a)  But  in  another  case,    where  fore  Kenr/on,  C.  J.  at  GuildkaU,  in 

plaintiff  in  prohibition  offered  to  pro-  M.  1788. 

ducc  the  book  of  a  parson  long  since  (1>J  A  bill  of  plaintiff's  demand  was 
dead,  to  prove  a.  modus,  and  also  a  dciivi  red  to  defendant,  who  put  marks 
number  of  returns  from  the  spiritual  and  made  objections  to  some  of  the 
court,  of  births  and  burials  in  the  articles,  and  then  ordered  a  copy  to  be 
parson's  time,  sigtied  with  his  name,  made,  with  the  objections  indorsed, 
and  on  comparing  that  book  with  the  and  the  same  to  be  returned  to  plain- 
returns,  it  was  said  it  would  appear  tiff.  Holt,  C.  5.  heUi  this  returned 
that  the  hand-writing  was  the  same;  copy  a  good  admission  of  the  rest  of 
yet  Yates,  J.  refused  to  receive  this  the  articles,  and  though  it  was  said 
evidence,  and  said  he  knew  of  no  case  an  admission  should  be  received 
where  comparison  of  hands  had  been  in.  toto,  he  would  not  let  it  establish 
allowed  to  be  evidence  at  all.  Brook-  the  objections,  upon  the  principle 
bard  v.  IVoodley,  MS.  Ca.  at  [Forces-  that  the  admission  was  complete  and 
ter  Summer  Assizes,  1770,  which  entire  as  to  the  other  items.  Worrall 
case  wag  cited  with   approbation  be-  v.  Holder,  Skin.  602. 

Answer, 
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Answer, — If  the  bill  be  evidence  against  the  complainant,  much  more 

I  -"^7  J  is  the  answer  against  the  defendant ;  because  this  is  *  delivered  in  upon 
oath.  But  then  when  you  read  an  answer  the  confession  must  be  all 
taken  together,  and  you  shall  not  take  only  what  makes  against  him  ;  for 
the  answer  is  read  as  the  sense  of  the  party  hmiself,  and  if  it  be  taken 
in  this  maimer  you  must  take  it  entire  and  unbroken; fa j  therefore,  if 
upon  exceptions  taken  a  second  answer  has  been  put  in,  the  defendant 
may  insist  upon  having  that  read  to  explain  what  he  swore  in  his  first 
answer  -—Earl of  Bath  v.  Bathersea,  M.  I694.  3  Mod.  10.  Rex  v.  Carr^ 
T.  1669,  1  Sid.  418.  (6> 

An  infant's  answer  by  his  guardian  shall  never  be  admitted  as  evidence 
against  him  on  a  trial  at  law ;  lor  the  law  has  that  tenderness  for  the 
affairs  of  infants,  that  it  will  not  suffer  him  to  be  prejudiced  by  the  guai- 
dian's  oath.     So  the  answer  of  a  trustee  can  in  no  case  be  admitted  as 


Ca)  To  this  point  the  text  refers 
to  2  Fenf.  194  and  288,  but  the  re- 
ferences do  not  apply.  The  answer 
cannot  be  read  without  producing 
the  bill,  for  otherwise  it  does  not 
appear  there  was  a  cause  depending. 
But  the  answer  is  stronger  evidence 
against  the  defendant,  because  it  is 
on  oath ;  but  when  the  answer  is 
read,  the  whole  must  be  taken  to- 
gether, as  well  what  makes  for  the 
defendant  as  against  him.  The  an- 
swer of  one  detendant  cannot  be 
read  ugainst  the  other,  unless  such 
person's  answer  is  referred  to  for 
greater  certainty.  Anon.  1  P.  W. 
301. 

A  defendant's    confessiofi    is   evi- 
dence against  him,   but  whatever  he 
insists  on  by  way  of  avoidance  must 
be  proved.     An  answer  need  not  be 
proved   to  be  sworn,  because  it  is  a 
proceefling  in  a  court  ot  justice,  and 
is  to  be  taken  as  upon  oath      The 
copy  of  the  answer  is  suflicicnt  evi- 
dence:  but  a  voluntary  aflidavit,  not 
beine;   a   proceeding    in   a   court    of 
justice,  must  be  proved   by  the  ori- 
ginal, and  proved  to  be  Kworn  ;   and 
depofJtions    may    be    read    without 
l^roducing  the  bill   and  answer,  be- 
cause, if  depositions  arc  taken,  it  is 
presumed  a  cause  was  depending; 


but  these  depositions  cannot  be  read 
in  any  case  but  between  the  same 
parties,  and  not  strangers,  ajid  after 
the  death  of  the  party,  for,  if  living, 
tivd  voce  evidence  is  to  be  proved  ; 
but  depositions  were  admitted  to  be 
read,  though  not  between  the  same 
parties,  inasmuch  as  the  cause  re- 
lated to  the  same  lands,  and  the 
terre-tenants  were  parties  to  it.  Sed 
quccre.  Ttrxiit  v.  Grcsham,  1  Ch.  Ca. 
73. 

(b)  A  defendant  at  law  is  entitled 
to  have  his  whole  answer  read  ;   and 
Mr. PfcAe  says,  that  so  far  was  this 
rule  carried  in  Earl  of  Bath  v.  Ba- 
thersea, sup.  that  where  a  defendant 
had  answered,  and,  on  exceptions, 
put  in    a   second    answer,    he    was 
allowed    to   have  that  read   in  ex- 
planation,    on    an    information    for 
perjury.     Jl.  v.  Carr,  supra.    When, 
therefore,    an   answer   is    read,   the 
party  producing  it  makes  the  whole 
of  it  evidence  for  the  defendant,  of 
the  facts  stated  in  it,  yet  not  so  con- 
clusive,  but  that  the  plaintitl'  may 
contradict  it  by  other  evidence,  or 
the  jury  may,  from  the  result  of  the 
whole,  draw  their  own  conclusions 
as  to  their  belief   of   the   contents. 
Bcrmon  v.  IVoodbridge,  Dougl.  758. 
(788.) 

evidence 
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evidence  against  cestui  que  trust. — Eggleston  v.  Speke,  M.  1  W.  &  M. 
3  Mod.  259.    ^non,  M.  1  W.  &  M.  2  Vent.  72. 

A  bill  was  brought  by  creditors  against  an  executor,  to  have  an  account 
of  a  personal  estate  ;  the  executor  set  forth  by  answer  that  there  were 
^1 100  left  by  the  testator  in  his  hands,  and  that  coming  afterwards  to 
make  up  accounts  he  gave  the  testator  a  bond  for  £lOOO,  and  the  „£lOO 
were  given  him  for  his  trouble  and  pains  that  he  had  employed  in  the 
testator's  business,  and  there  was  no  other  evidence  in  the  cause  that 
the  ^100  were  deposited;  it  was  argued  lliat  the  answer,  though  it  was 
put  in  issue,  should  be  allowed  to  discharge  him  ;  since  there  was  the 
same  rule  of  evidence  in  equity  as  at  law  :  But  it  was  answered  and  resolved 
by  the  court  that,  when  an  answer  was  put  in  issue,  vs  hatever  was  con- 
fessed and  admitted  need  not  be  proved ;  but  it  behoved  the  defendant 
to  make  out  by  proofs  whatever  was  insisted  upon  by  way  of  avoidance. 
But  this  was  holden  under  this  distinction,  that  where  the  defendant  ad- 
mitted a  fact,  and  insisted  on  a  distinct  fact  by  way  of  avoidance,  that  he 
ought  to  prove  that  matter  of  defence,  because  it  may  be  probable  that 
he  admitted  it  out  of  apprehension,  that  it  might  be  proved,  and  there- 
fore such  admittance  ought  not  to  profit  him,  so  far  as  to  pass  for  truth 
whatever  he  says  in  avoidance,  (b)  But  if  it  had  been  one  fact,  as  if  the 
defendant  had  said  the  testator  had  given  him  a  hundred  pounds,  it  ought 
to  have  been  allowed,  unless  disproved ;  because  nothing  of  the  fact 
charged  is  admitted,  and  the  plaintiff  may  disprove  the  whole  fact,  if  he 
can  do  it.  (c)  Though  an  answer  is  good  evidence  against  the  defendant, 
yet  it  is  not  against  his  alienee;  (Ford  v.  Grei/,  H.  2  Ann.  Salk.  286.) 

CaJ  Vide  Ecdcston  v.  Speke    or  not  apply,   as  in  case  of  other  legal 

Peiii/,  Carth.  79-     And  doubts  were  proceedings  ;  therefore,  in  an  action 

entertained  in  W'rottesley  v.  Bendish,  against  B.  the  answer  of  ^.  his  part- 

3  P.  VV.  235,  how  far  a  feme  coverte  ner,   to  a  bill  filed  against  him  by 

should  be  prejudiced  by  her  answer,  other    creditors,    was    admitted    as 

for,  in  that  case,  upon  the  question,  evidence  of  the  facts   stated   in    it. 

whether  a  wife  should  answer  jointly  Grant  \.  Jackson,    Pcake's    Ni.  Pri. 

with  her  husband,  or  not,  Talbot,  C.  Ca.  203.  •? 

said,   he  would  not  give  any  opinion  (c)  And  on  its  being  urged,   that 

whether  or  not  the  answer  might   be  the   probability  was  on  the  dcfend- 

read   against  the  wife,  when   disco-  ant's  side,  Cowper,  C,  said,  there  was 

verte,  but  as  in  all  times   thentofore  some  presumption  in  that,  but  not 

a  wife  had  been  compelled  to  answer,  enough    to    carry  so    large    a   sura 

he  would  not  alter  the  practice,   but  without     better  attestation.     Anon. 

said,  the  wife  should  not,  by  answer-  Gilb.  Ev.  52.     But  see   Mr.  Peake's 

ing,  subject  herself  to  a  forfeiture,  observations  on  this  case,   in  Law  of 

though   the   husband   submitted    to  Evid.  56,  in  notis,  which   gave   rise 

answer.  to   some  remarks  by  Mr.  Evans,  in 

(bj  The  consequence  of  an  an-  his  notes  on  Po<^«er,  vol.  II.  pa.  157, 

swer   being  considered  as  an  admis-  and  which  Mr.  P<?«^e  has  stated  in 

sion  only,   is,   that  the  objection  of  his  3d  edit,  in  notis, 
its   being  res  inter  alios  acta,   does 
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nor  is  itauy  evidence  for  the  defendant  in  a  court  of  law  (except  so  ordered 
by  the  court  on  an  issue  out  of  chancery)  unless  the  plaintiff  have  made  it 
evidence  by  producing  it  first.  As  where  on  an  issue  out  of  chancery,  to 
try  the  terms  of  an  agreement,  which  was  proved  by  one  witness,  but  de- 
nied by  the  defendant,  the  witness  being  dead  before  the  trial,  the  plaintiff 
was  under  a  necessity  of  producing  the  bill  and  answer  in  order  to  read  his 
deposition,  and  by  that  means  made  the  whole  answer  evidence,  which 
w  as  accordingly  read  by  the  defendant ;  ( Bourn  v.  Sir  Thomas  Whitmoref 
Salop,  1747)  but,  where  an  answer  in  chancery  of  the  witness  was  pro- 
duced to  shew  him  incompetent,  he  having  there  sworn  that  he  had  an 
annuity  out  of  the  land  in  question  ;  Serjeant  Maymird  insisted  to  have 
the  answer  read  through,  but  the  court  refused  it,  as  the  answer  was 
produced  only  to  shew  that  he  was  not  a  competent  witness  in  the  cause, 
and  not  to  prove  the  issue. — Sparin  et  aV.  v.  Drax,  M.  27  Car.  II. 
C.  B.  at  Bar.  (a) 

Jffidavits. — Analogous  to  this  is  a  man's  mere  voluntary  affidavit, 
which  may  also  be  read  against  the  person  who  made  it :  (h)  However 
there  is  great  difference  between    the  manner  of  giving  it  in  evidence. 
An  answer  is  proved  by  shewing  the   bill,  which  is  the  charge,  and  the 
answer  which  is  as  it  were  the  defence,  and  this  in  civil  cases  shall  be  in- 
tended to  be  sworn,  because  the  defence  in  chancery  is  upon  oath.    But 
a  mere  voluntary  affidavit,  which  is  no  part  of  any  cause  in  a  court  of 
justice,  must  be  proved  to  be  sworn  ;  for  if  you  only  prove  it  signed  by 
the  party,  the  proof  goes  no  furtlier  than  to  support  it  as  a  note  or  letter, 
and  as  such  you  may  give  it  in  evidence  without  more  proof. — (Smith  v. 
Goodier,  M.  1683-  3  Mod.  36.)  But  if  an  affidavit  be  made  in  any  cause, 
proof  of  such  cause  depending,  and  that  such  affidavit  was  used  by  the 
party,  would  perhaps  be  sufficient  proof  of  its  being  sworn  even  on  an 
'        indictment  for  perjury,  (c)  and  certainly  would  be  evidence  in  a  civil 
amU—Rex  v.  James,  4  W.  &  M.  I  Show.  S97. 

(aj  And  as  all  proceedings  under  (bj  Vide  Vicari/'sCase,G\\b.E\V^\ 

a  commission  of  bankruptcy  arc  ad-  57,  where  the  voluntary  allidavit  "^ 

luitted  under  stat.  5  Ceo.  H.  c.  30.  one  man,  who  was  jointly  interested 

^.41.    a  man's  examination  before  with  another,  in  an   action  brought 

the  commissioners   may  be   road   in  against  ihem   both,  was  admitted  us 

evidence   against  him,    and   no  cvi-  evidence  of  the  facts  stated  in  it. 

deacc  shall  be  allowed  to  shew  that  In  Ano/i.   Sty.  446,  it    was    said, 

the  depositions  wore   not  fail  ly  set  that  a  voluntary  affidavit  made  befoie 

down.    Per  Kenyon,  C.  J.  iu  Causer,  a   master    in    chancery,    cannot    be 

Assignee   of    White    v.  Goirgh,    at  given  in  evidence  on  a  trial. 

Westra.  Sittings,  M. 30  Geo.  III.  MS.  CcJ  Vide  Hex  v.  Morris,  2  Burr. 

Ca.    Vide  etJam  post,  p.  242  a,  n.  (b)  1 189.  S.  P. 


where  an  inaccuracy  inthe  41st  sec- 
tion of  the  act  is  pointed  out. 
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A  second  diflerence  between  them  is,  that  the  copy  of  an  answer  may 
be  given  in  evidence,  but  the  copy  of  a  vohmtary  affidavit  cannot.  The 
reason  is,  because  the  answer  is  an  allegation  in  a  court  of  judicature, 
and  being  a  matter  of  pubhc  credit,  the  copy  of  it  may  be  given  in 
evidence,  for  the  reasons  formerly  given :  But  a  voluntary  affidavit  has 
no  relation  to  a  court  of  justice,  and  therefore  is  not  intitled  to  public 
credit,  and  being  a  private  matter,  the  affidavit  itself  must  be  produced 
as  the  best  evidence ;  besides  it  must  be  proved  to  be  sworn,  which  it 
cannot  *  be  without  it  be  produced  ;  therefore  where  in  an  action  for  a  [  *239  ] 
malicious  prosecution,  the  plaintiff  to  increase  damages  offered  the  office 
copy  of  an  affidavit  made  by  the  defendant  in  chancery,  of  his  being 
worth  ^2500.  Lord  Bai/moiid  refused  to  let  it  be  read,  and  the  plain- 
tiff was  obliged  to  send  for  the  original  which  was  filed  in  chancery. 
And,  notwithstanding  the  office  copy  of  an  answer  may  be  given  ia 
evidence  in  a  civil  suit,  yet  it  will  not  be  sufficient  on  an  indictment  for 
perjury,  though,  perhaps,  such  copy  would  be  sufficient  for  the  grand 
jury  to  find  the  bill ;  but  upon  the  trial  the  original  must  be  produced, 
and  positive  proof  made,  that  the  defendant  was  sworn  by  a  witness  ac- 
quainted with  him:  (Chambers  v.  Roh'mson,  T.  12  Geo,  1.)  But  proof 
that  a  person  calling  himself  .7.  S.  was  sworn,  and  that  he  signed  the 
answer  (or  affidavit),  and  proof  also  by  another  witness  of  the  hand- 
writing, would  be  sufficient.  {Anon.  M.  2Jac.  If.  3  Mod.  116.  117.)  So 
an  answer  being  brought  out  of  the  propci-  office,  and  jurat  under  the 
master's  hand,  and  proof  of  its  being  signed  by  the  defendant  by  proof 
of  his  hand-writhig,  is  sufficient  to  prove  it  sworn  by  him  even  on  an 
indictment  for  peijury  :  But  no  return  of  commissioners  (or  of  a  master 
in  chancery)  of  the  party's  swearing  will  be  sufficient  without  some  other 
proof  of  the  identity  of  the  person. — Hex  v.  Morris,  E.  1  Geo.  III. 
K.  B.  2  Burr.  1 189.  Vide  etiam  Rex  v.  Nunez,  Stra.  1043. 

Depositions. — The  next  thing  is  the  depositions,  and  they  may  be  read 
when  the  witness  is  dead,  for  when  the  witness  is  living,  they  are  not 
the  best  evidence  the  nature  of  the  thing  is  capable  of. — Anon.  Godb. 
326. 

They  may  be  read  when  a  witness  is  sought  and  cannot  be  found, 
for  then  he  is  in  the  same  circumstances,  as  to  the  party  that  is  to  use 
him,  as  if  he  were  dead,  (a) 

(a)  Vide  Benson  v.  Olive,  2  Stra.  If,   however,  a  witness  after  his  exa- 

920;  bat  where    a  witness   can    be  mination  become  blind,  his  dcposi- 

found,  his    deposition    can   only   be  tion  may  be  read  in  a  court  of  law, 

road  to  confront  and  contradict  hira.  he  being   produced  to  support  it  by 

TiUy^s  C.a.  Salk.  286.     Vide  etiam  parol   evidence.    Kinsman  \.Crouke, 

Baker  v.  Fairfax  Lord,   1  Stra.  101.  2  Raym.  Il66. 
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If  it  be  proved  that  a  witness  was  subpoRnaed,  and  fell  sick  by  the 
way ;  for  in  this  case  likewise  the  deposition  is  the  best  evidence  that  can 
be  had,  and  that  answers  what  the  law  requires,  (a)  ' 

A  deposition  cannot  be  given  in  evidence  against  any  person  that 
was  not  party  to  the  suit ;  and  the  reason  is,  because  he  had  not  liberty 
to  cross-examine  the  witness  :  and  it  is  against  natural  justice  that  a  man 
should  be  concluded  by  proofs  in  a  cause  to  which  he  was  not  a  party. 
For  this  reason  depositions  in  chancery  shall  not  be  read  for  or  against 
the  party  defendant  upon  an  information  or  indictment,  for  the  king  was 
no  party  to  the  suit.-— Fide  ante,  pa.  16.  233.  (b) 

Yet  this  rule  admits  of  some  exceptions  ;  as  in  cases  of  customs  and 
[  *  240  ]  tolls,  and  in  general  in  all  cases  where  hearsay  and  *  reputation  are  evi- 
dence ;  for  undoubtedly  what  a  witness,  who  is  dead,  has  sworn  in  a 
court  of  justice,  is  of  more  credit,  than  what  another  person  swears  he 
has  heard  him  say : — So  a  deposition  taken  in  a  cause  between  other 
parties  will  be  admitted  to  be  read  to  contradict  what  the  same  witness 
swears  at  a  trial. — Sparin  v.  Drax,  M.  27  Car.  II. 

Depositions  taken  thirty  years  since  were  admitted  to  be  read  in 
chancery,  though  the  parties  were  not  the  same,  in  as  much  as  the  cause 
related  to  the  same  lands,  and  the  ter-tenants  were  parties  to  it,  and  the 
witnesses  were  since  dead;  the  plaintiff's  title  then  not  appearing: 
(Temit  v.  Gresham,  E.  18  Car.  II.  1  Ch.  Ca.  73.)  And  this  is  an  indul- 
gence of  the  chancery  beyond  the  strict  rules  of  the  common  law,  and  it 
is  admitted  for  pure  necessity,  because  evidence  shall  not  be  lost :  But  a 
man  shall  not  regularly  take  advantage  of  a  deposition  who  was  not  a 
party  to  the  suit,  for,  as  he  cannot  be  prejudiced  by  the  deposition,  he 
shall  never  receive  any  advantage  from  it. — Rushworth  v.  Lady  Fern- 
broke,  U.  1668.  Hardr.472. 

Depositions  before  an  answer  put  in  are  not  admitted  to  be  read, 
unless  the  defendant  appear  to  be  in  contempt ;  for  if  there  do  not  ap- 
pear to  be  a  cause  depending,  the  depositions  are  considered  as  mere 
voluntary  affidavits  ;  {Hctj/  v.  Wkitelage,  T.  Raym.  335  (n.)  )  but  if  the 

CaJ  Thhh  doubted  hyMr.  Peake,  against  him,    unless  M'here   the   le- 

though,  he  says,  it    may  be  a  good  gislature  has  made  them  against  ajl 

ground  for  putting  ofi'  the  trial.  Laxo  persons,  as  in  the  case  of  bankruptcy, 

of  Etid.  5d,(n.)  where,   if  a  witness  prove  an  act  of 

(^i*^ -The  foregoing-rule,  that  aver-  bankruptcy  and  die,  his  depositioH, 

diet    cannot   be   given    in   evidence  whcninroUed  under  thestat.  5  Geo.  II. 

against  a  man  who  is  not  a  party  to  c.  30,  may  be  given  in   evidence  of 

the  cause,  equally  applies  to  depo'-  that  fact  against  -any  person  whora- 

sitions   which,  as    to  strangers,  are  soever,  or  to  overturn  a  subsequent 

mere  fx  parte   examinations,    and  execution.  Jansony.JVillson,  Duugl. 

'    therefore  they  cannot  be  admitted  244(257.) 

adverse 
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adverse  party  were  in  contempt,  the  depositions  shall  be  admitted  ;  for 
then  it  is  the  fault  of  the  objector  that  he  did  not  cross-examine  thfe 
witnesses. — Hozcard  v.  Tremain,  4  W.  &:  M.  4  Mod.  147. 

If  the  witness  after  his  deposition  taken  become  interested,  his  de- 
position shall  not  be  read ;  for  the  intent  of  taking  such  deposition  is 
only  to  perpetuate  his  testimony  in  casfe  the  witness  die. — Telltfs  Cd. 
M.  2  Ann.  Sulk.  286,  and  vide  note  subjoined. 

If  a  witness  be  examined  de  bene  esse,  and  before  the  coming  in  of 
the  answer,  the  defendant  not  being  in  contempt,  the  witness  die,  yet 
his  deposition  shall  not  be  read,  because  the  opposite  party  had  not  the 
power  of  cross-examination  and  the  rule  of  the  common  law  is  strict  in 
this,  that  no  evidence  shall  be  admitted  but  what  is,  or  might  have  been, 
under  the  examination  of  both  parties  :  But  in  such  cases  the  way  is  to 
move  the  court  of  chancery,  that  such  a  witness's  deposition  should  be 
read,  and  if  the  court  see  cause  they  will  order  it,  and  this  order  will 
bind  the  parties  to  assent  to  the  reading. —  Brown's  Ca.  M.  ^^Cm.  II. 
Hardr.  315. 

Formerly  they  did  not  inrol  their  bill  and  answer,  and  therefore  an- 
cient depositions  may  be  given  in  evidence  without  the  bill  and  answer; 
so  depositions  taken  by  the  command  of  Queen  Elizabeth  upon  petition, 
without  bill  and  answer,  were,  upon  a  solemn  hearing  in  chancery, 
allowed  to  be  read. — Rex  and  J^ord  Hiinsdon  v.  Ladj/  Arundellf 
Hob.  112. 

Also  the  ancient  practice  was,  that  they  never  published  the  deposi-  [  241  j 
tions  in  the  life-time  of  the  witnesses,  because  the  depositions  in  perpe- 
tuam  rei  tnemoriam,  were  of  no  use  till  after  the  death  of  the  witnesses  ; 
but  the  practice  was  found  very  inconvenient,  because  thereby  witnesses 
became  secure  in  swearing  whatever  they  pleased,  inasmuch  as  they 
never  could  be  prosecuted  for  peijury. 

When  the  bill  is  dismissed  because  the  matter  is  not  proper  for  equity 
to  decree,  yet  the  depositions  on  the  fact  in  the  cause  may  be  read  after- 
ward in  a  new  cause  between  the  same  parties  ;  for,  though  the  matter  is 
not  proper  for  equity  to  decree,  yet  there  was  a  cause  properly  before 
the  court,  for  it  is  proper  for  the  jurisdiction  of  equity  to  consider  how 
t\ir  the  law  ought  to  be  relaxed  and  moderated  ;  and  where  there  is  a 
cause  properly  before  the  court,  however  that  cause  may  be  decided,  the 
depositions  must  be  evidence.  {Smith  v.  Fcale,  1700.  1  Ld.  Kaym.  735.) 
Ikit  if  a  cause  be  dismissed  for  the  irregularity  of  the  complaint,  the  de- 
positions can  never  be  read ;  as  where  a  devisee,  upon  a  suit  depending 
by  his  devisor,  brings  his  bill  of  revivor,  and  after  depositions  taken,  the 
bill  is  dismissed,  because  a  devisee  cannot  bring  a  bill  of  revivor ;  upon 

a  new 
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a  new  original  bill  the  devisee  cannot  use  the  depositions  in  the  former 
cause ;  for  there  being  no  cause  regularly  before  the  court,  there  could  be 
no  deposition  in  it. — BackJioui^e  v.  Middletoii,  T.    lC70.    1  Ch.  Ca. 
173.  (a) 
,  In  cross  causes,  an  agreement  was  proved  in  one  of  the  causes,  and 

in  that  it  was  not  set  forth  in  the  allegations  of  the  bill  or  answer  :  In  the 
other  cause  the  agreement  was  set  forth  but  not  proved,  an  order  was 
obtained  before  publication,  that  the  same  depositions  should  be  read  in 
both  causes  ;  and  this  might  well  be,  for  since  the  order  was  before  pub- 
lication in  the  second  cause,  the  defendant  had  liberty  to  cross-examine 
the  witnesses  on  what  particulars  he  pleased,  and  the  sight  of  the  de- 
positions was  to  his  advantage.— No rt7?^e  v.  IVors/ei/,  M.  26  Car.  11. 
1  Ch.  Ca.  236. 

From  what  has  been  said  it  is  evident,  that  (as  there  can  be  no  cross- 
examination)  a  voluntary  affidavit  is  no  evidence  between  strangers,  ex- 
cept in  such  cases  where  a  confesi^ion  of  the  perspn  making  the  affidavit 
would  be  evidence  ;  as  where  a  widow  came  for  administration,  the  mar- 
riage being  contested,  an  affidavit  of  the  man  himself  was  read.  So  on 
an  issue  directed  out  of  chancery  to  try  the  legitimacy  of  the  plaintiff',  the 
fatl.er's  oath  before  the  judges  on  a  private  bill  was  allowed  to  be  evi- 
dence.— Sacheverel  v.  Sachevenl^  5th  March,  1716,  at  delegates.  Mai/ 
V.  Mfly,  K.  B.  at  bar,  ante  122. 
£  242  ]  It  is  a  general  rule,  that  depositions  taken  in  a  court  not  of  record, 
shall  not  be  allowed  in  evidence  elsewhere.  {Q.Rol.Abr.  679- tit. 
Evidence  (B).  (jb)  So  it  has  been  holden  in  regard  to  depositions  in  the 
ecclesiastical  court,  though  the  witnesses  were  dead.  {Anon.  M.  4  Car.  I. 
Lit.  Rep.  l67.)  So  where  there  cannot  be  a  cross-examination,  as  deposi- 


(a)  It  is  a  general  rule  in  all  under  the  direction  of  the  court,  on 
equity  proceedings,  that,  in  order  to  a  bill  tor  that  purpose  ;  and  where 
give  any  interlocutory  matter  in  evi-  the  cause  of  action  arises  in  India, 
dencc  in  a  cause,  a  foundation  must  the  depositions  may  be  taken  there 
be  laid  by  proving  all  its  former  stages,  and  read  in  isw^/a/?^,  under  statute 
Jioch  v.  Rix,  Gilb.  Evid  56.  As  the  13  Gto.  111.  c.  6"3.  s.  4l,  which  has 
bill  to  make  way  for  the  answer,  tlie  made  that  piovisioii  in  civil  suits, 
bill  and  answer  of  the  defendant's  A'ide  Francisco  v.  Gilmorc,  I  Bos.  & 
contempt    for    the   depositions,   S,c.  Pull.  177-    But  in  cases  of  secondary 

Pierci/v. ,  T.Jo.  l6"4..  Gilb.  evidence,  the   party  must   shew  thaf 

Evid.  65.  .f/non.  Sty.  44-6".  he   cannot  give    better,  as  where  a 

(b)  The  present  practice  of  the  witness  was  usually  resident  in  Eiig- 
superior  courts  is,  where  witnesses  hud,  or  was  e.xamincd  there,  it  must 
are,  or  are  about  to  go  abroad,  or  be  proved  that  he  was  abroad  whei^ 
their  lives  are  doubtful,  to  take  their  his  deposition  was  offered  to  be  read, 
depositions  in  a  cause  by  consent,  or  Anon,  Salk.  O'^l. 

tions 
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tions  taken  before  commissioners  of  bankrupts,  they  shall  not  be  read  in 
evidence ;  (a)  yet  if  the  witnesses  examined  on  a  coroner's  inquest  be 
dead,  or  beyond  sea,  their  depositions  may  be  read ;  for  the  coroner  is 
an  ofljcer  appointed  on  behalf  of  the  public,  to  make  enquiry  about  the 
matters  within  his  jurisdiction  ;  and  therefore  the  law  will  presume  the 
depositions  before  him  to  be  fairly  and  impartially  taken.  ( Bromrckk's 
Ca.  18  Ca.  11.  1  Lev.  180.  Thatcher  v.  JVa/ler,  T.  28  Car.  11.  T.  Jo. 
53).  And  by  1  &  2  P.  S^^  M.  c.  13.  and  2  &  3  P.  <^  M.  c.  10.  justices 
of  the  peace  shall  examine  of  persons  brought  before  them  for  felony, 
and  of  those  who  brought  them,  and  certify  such  examination  to  the  next 
gaol-delivery  ;  but  the  examination  of  the  prisoner  shall  be  without  oath, 
and  the  others  upon  oath,  and  these  examinations  shall  be  read  against 
the  offender  upon  an  indictment,  if  the  witnesses  be  dead. 

Verdict  and  Oral  Testimonj/. — Another  way  of  perpetuating  the  testi- 
mony of  a  person  deceased,  analogous  to  this  of  giving  depositions  in 
evidence,  is  by  giving  the  verdict  in  evidence  and  the  oath  of  the  party 
deceased. — As  to  which  the  rule  is,  that  when  you  give  in  evidence  any 
matter  sworn  at  a  former  trial,  it  must  be  between  the  same  parties,  be- 
cause otherwise  you  dispossess  your  adversary  of  the  liberty  to  cross- 
examine  :  Besides  otherwise,  as  you  cannot  regularly  give  the  verdict  in 
evidence,  you  cannot  give  the  oath  on  which  it  is  founded ;  for,  if  you 
cannot  shew  there  was  such  a  cause,  you  cannot  shew  there  was  such  a 
person  examined  in  it ;  and  without  shewing  there  was  a  cause,  no  man's 
oath  can  be  given  in  evidence,  inasmuch  as  it  appears  to  be  no  more  than 
a  voluntary  affidavit. — Sherrcin  v.  Clarges,  M.  12  VV.  III.  1  Raym.  730. 


242  a 


(a)  Those  depositions,  when  re- 
corrlcd  according  to  stat.  5  Geo.  II. 
c.  30.  s.  41.  (or  a  copy  of  the  re- 
cord, if  the  oiij,inal  be  lo^t)  may  be 
rt-ad  in  evidence  where  the  deponent 
is  dead,  and  tiicy  maybe  admitted  to 
show  the  precise  time  of  an  act  of 
bankruptcy  committed,  if  specified 
therein.  Junnon  v.  Jf'illson,  1  Dougl. 
244.(257). 

Nate.  In  section  41  of  the  above 
statute,  there  is  a  remarkable  in- 
accuracy, for,  after  directing  the 
manner  of  entering  these  proceedings 
and  certificate  of  record,  it  says, 
that  these  copies,  "  signed  and  at- 
tested as  therein  vientioiud"  shall 
and  may  be  given  in  evidence,  but 
no  provision  is  made   for  signing  or 


attesting  such  copies.  It  is  only 
enacted,  that  the  chancellor  shall 
appoint  a  person  who  shall,  by  him- 
self or  his  deputy,  by  writing  under 
his  and  their  hands,  entered  of  re- 
cord, such  commissions,  ^  c.  QucerCy 
therefore,  How  is  the  copy  of  the 
deposition  inthiscaseto  be  signed  and 
attested  ?  Vide  Dougl.  244  (257)  n. 
Mr.  Peake,  in  his  Law  of  Evi^ 
dence,  p.  6Y),  observes,  that,  on  s^ 
liberal  construction  of  the  act,  it 
might  possibly  be  implied  that  power 
was  given  to  such  officer  to  certify 
his  inrolmcnt,and  then  his  act  would, 
as  in  other  cases,  be  sufificient  evi- 
dence of  the  copy,  but  the  safer  way 
would  certainly  be  to  prove  it  ex» 
amined  with  the  original  also. 

What 
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What  a  man  himself,  who  is  living,  has  sworn  at  one  trial,  can  never 
be  given  in  evidence  at  another  to  support  him,  because  it  is  no  evidence 
of  the  truth ;  for  if  a  man  be  of  that  ill  mind  to  swear  falsely  at  one  trial, 
he  may  do  the  same  at  another  on  the  same  inducements,   (Qm.  and  vide 
post,  294.)  (a)  But  what  a  man  says  in  discourse,  without  premeditation 
or  expectation  of  the  cause  in  question,  is  good  evidence  to  support  him, 
because  that  shews  that  what  he  swears  is  not  from  any  undue  influence. 
But  if  a  man  have  sworn  at  one  trial  different  from  what  he  has  sworn  at 
another,  this  is  good  evidence  to  his  discredit, 
f  243  ]        -^  witness  was  sworn  in  a  trial  at  bar  in  C.  B.  between  the  same  par- 
ties on  the  same  issue,  and  he  was  subpoena'd  by  the  defendant  to  ap- 
pear at  a  second  trial  in  K.  B.  and  his   charges  given  him,  but  he  not 
appearing  persons  were  admitted  to  swear  what  he  swore  in  C.  B.  for 
tlie  court  said  they  would  presume  he  was  kept   away  by  the  plaintitFs 
practice. — This  supposition   was  strengthened   by  his  having  been  pro- 
duced by  the  plaintiff  at  the  former  trial. — Green  v.  Gatewick,  Mic.  24 
Car.  II. 

On  an  appeal  for  murder  the  plaintiff  cannot  give  the  indictment  in 
evidence  against  the  prisoner,  and  what  a  person  swore  upon  it  at  the 
trial ;  for  as  the  indictment  cannot  be  evidence  (between  other  parties) 
by  consequence  the  oath  on  the  indictment  cannot  be  evidence :  And  as 
the  evidence  on  the  indictment  cannot  be  shewn  by  the  plaintiff  in  the 
appeal,  neither  can  it  be  by  the  defendant  for  the  reason  already  giveo 
in  regard  to  giving  verdicts  in  evidence. — Sampson  v.  Tothill,  19  Car.  II. 
1  Sid.  325. 

However  to  this  general  rule  there  are  the  same  exceptions  as  have 
been  already  taktn  notice  of  in  regard  to  depositions. 

A  verdict  with  the  evidence  given,  in  an  action  brought  by  the  car- 
rier for  goods  delivered  to  him  to  be  carried,  shall  be  given  in  evidence 
in  an  action  brought  by  the  owner  against  the  carrier  for  the  same  goods, 

(a)    In    an    information    for   ob-  put  in  the  record  of  the  conviction, 

strucling  revenue  officers,  defendant  containing   the    witness's    testimony 

called  a  witness  to  prove   an  alibi,  on  that  occasion,  according  to  act  of 

and  being  asked  whether  he  had  not  parliament,  when  Lord  Ellenhorough 

given  a  different  account  of  the  mat-  said,  he  would  admit  the  record  to 

ter  on   his   former  examination,  he  prove  the  condemnation,  but  not  to 

said  he  had  not.     The  fact  was,  that  contradict  the  witnesses,  for  that  he 

defendant  had  been  anticidently  con-  should  require  the  evidence  on  oath 

victed    belore    two     magistrates    for  of  persons  who  were   present  before 

having  had  spirits  in   his   possession,  the  magistrates,  and  heard  all    that 

and  on  that  occasion  the  present  wit-  was  sworn.     Rex  v.  Howe,  1  Camp, 

ness  was   then  a  witness  also.     The  46I. 


counsel  for  the  crown  proposed  to 


for 
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for  it  is  a  strong  proof  against  him  that  he  had  the  plaintiff's  goods;  and 
in  case  the  witness  be  dead,  or  cannot  be  found,  is  the  best  evidence  that 
can  ue  had,  for  it  amounts  to  a  confession  in  a  court  of  record. — Per 
Holt,   14  VV.  111.  at  GaildhaU.  (a) 

Postea.— 'Note;  though  the  bare  producing  the pos^ea  is  no  evidence 
of  the  verdict,  without  shewing  a  copy  of  the  final  judgment,  because 
it  may  happen  that  the  judgment  was  arrested,  or  a  new  trial  granted; 
yet  it  is  good  evidence  that  a  trial  was  had  between  the  same  parties,  so 
as  to  introduce  an  account  of  what  a  witness  swore  at  that  trial  who  is 
since  dead.  So  a  nonsuit,  with  proof  of  the  evidence  upon  which  the 
plaintiff  was  nonsuited,  may  be  given  in  evidence  in  another  action 
brought  by  the  same  party. — Pillon  v.  Walter,'  H.  5  Geo.  I.  1  Stra. 
162. 

On  an  indictment  for  perjury  committed  on  the  trial  of  a  former  cause, 
the  /jos^ea  alone  is  sufKcient  evidence  to  prove  that  there  was  a  trial, 
without  shewing  a  copy  of  the  final  judgment,  (b)  In  Rex  v.  Minns, 
the  objection  was  made  and  over-ruled  accordingly. — Rex  v.  lies,  sit- 
tings in  London,  Mic.  14  Geo.  II.  cor.  Raymond.  Sittings  sA  West- 
minster after  Trin.  20  Geo.  III. 

Decree,  Sentence,  or  Judgment. — A  decree  in  chancery  may  be  given 
in  evidence  between  the  same  parties,  or  any  claiming  under  them,  for 
their  judgments  *nmst  be  of  authority  in  those  cases,  where  the  law  gives  [  *244  ] 
them  a  jurisdiction ;  for  it  were  very  absurd  that  the  law  should  give  them 
a  jurisdiction,  and  yet  not  suffer  what  is  done  by  force  of  that  jurisdic- 
tion to  be  full  proof,  (c) 

yl  decretal  order  in  paper  with  proof  of  the  bill  and  answer  (or  if  they 
are  recited  in  the  order)  may  be  read. — Trowell  v.  Castle,  E.  1651.  1 
Keb.  Gl.(f^) 

And  note;  Wherever  a  matter  comes  to  be  tried  in  a  collateral  way, 
the  decree,  sentence,  or  judgment  of  any  court,  (e)  ecclesiastical  or  civil, 

having 

CaJ  In  the  case  oiTileij  v.Coxcling,  (c)    A   dccuoe   in    equity,    being 

1  Ld.  Raym.744.     Vide  P cake  s  Law  equal  to  a  judgment  at  law,  is  go- 

of  Evidence,  3.9,  (n.)     Et  vide  ante,  verncd   by  the  same  rules,  and  upon 

p.  232  a,  n.  (a)  private    questions,    it    is    evidence 

ft))  And  in  a  civil  action,  the  evi-  against  pii.  ties  and  claimants  under 

dence  of  a  witness  on  a  former  trial  tliom  only  but  in  public  cases.    Case 

between  the  same  parties  may,  after  of  Manchester  Mills,    Dougl..  222. 

his    death,  be   road   upon  producing  (n.)  13. 

jt'ie  postea.  Coker  v.  Fareu-ell,  2  P.  \V'.  (dj   Vide  Lord  Thanct   v.  Patcr- 

56o.     Sed  seciis  in  a  criminal  pro-  son,  ante  235,  and  n.  (a.) 

fcccution.      Sir  John  ^envoick's  Case,  (e)  The  rule,   that  a  judgment, 

4  State  Tfials,  205.  when  destroyed,  may  be  proved  by 

secondary 
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having  competent  jurisdiction,  is  conclusive  evidence  of  such  matter;  (a) 
and  in  case  the  determination  be  final  in  the  court  of  which  it  is  a  decree, 
sentence  or  judgment,  such  decree,  sentence  or  judgment,  will  be  con- 
clusive in  any  other  court  having  concurrent  jurisdiction,  (h) 

In  consequence  of  the  first  part  of  this  rule;  if  in  ejectment  a  ques- 
tion arose  about  the  marriage  of  the  father  and  mother  of  the  plaintiff, 
a  sentence  in  the  ecclesiastical  court  in  a  cause  of  jactitation,  would  be 
conclusive  evidence.    {Jones  v.  Bow,  4  W.  &  M.  Carth.  225.    Dane  v. 


scconclary  evidence,  applies  equally 
to  every  sort  of  evrdence.  Roch  v. 
Kix,  Gilb.  Evid.  56.  Barclay's  Ca. 
5  Mod.  211.  Therefore,  where  it 
appeared  that  the  proper  office  has 
been  searched,  and  the  bill  could 
not  be  found,  the  answer  alone  was 
allowed  to  be  read.  Bloncr  v.Kttc/i- 
more,  2  Keb.  31.  So  ancient  de- 
positions have  been  received  as  evi- 
dence without  bill  or  answer,  but 
the  party  must  shew  that  the  bill 
has  once  been  there,  and  account 
for  its  loss.  Pea  he's  Evid.  67,  6S. 

(a)  Unless  there  be  a  glaring  vice 
or  absurdity  on  the  face  of  a  foreign 
judgment,  in  which  case  it  is  objec- 
tionable in  evidence.  Buchanan  v. 
Ruclcrr,  1  Campb,  63. 

CbJ  In  the  ecclesiastical  or  ad- 
miralty courts,  on  questions  arising 
within  their  jurisdiction,  the  depo- 
sitions, answers  to  libels,  arul  sen- 
tences, are  of  equal  autliority  with 
similar  proceedings  in  equity;  there- 
fore, a  probate  of  a  will  of  per- 
sonalty, letters  of  administration,  or 
a  sentence  in  a  matrimonial  cause, 
or  an  adjudication  of  a  prize,  are 
evidence  of  the  rights  of  the  parties. 
Trotter  V.  Blake,  2  Mod.  231 .  Mild- 
may  v.  Mildniay,  1  Vern.  53.  Kanp- 
ton  V.Cross,  Ca.  temp.  Ilardw,  lOS, 
Yet  in  Mildmay  v.  Mihhvay,  it  was 
doubted  whether  depositions  in  the 
spiritual  courts  were  admissible. 
Mr.  Peake,  (Law  of  Evid.  69,  (n.)) 
says  clearly,  they  are  not,  when 
taken  in  any  cause  out  of  their  ju- 
risdiction. Vide  eliam  Gilb.  Evid. 
67. 

There  are,  however,  certain  rules 


and  principles  as  applicable   to  all 
judjimcnts  and  sentences,  viz. 

Though  a  judgment,  sentence,  or 
decree,  of  the  same  court,    or  one 
of  concurrent  jurisdiction,  directly 
upon  the  point,   may  be  pleaded  in 
bar,    or   given   conclusively  in   evi- 
dence   between    the    same    parties, 
upot»    the   same   matter   directly  in 
(|uestion  ;  and  though,  in  like  man- 
ner, the  judgment  of  a  court  of  ex- 
clusive jurisdiction,    directly   upon 
the  point,   be  conclusive   upon   the 
same  matter,   between  the  same  par- 
ties coming  incidentally  in  question 
in  another  court  for  a  different   pur- 
pose, yet  neither  the  judgment  of  a 
concurrent  or  exclusive  jurisdiction 
is    evidence   of    any    matter   which 
came  collaterally  in  question,  though 
within  their  jurisdiction,  nor  of  any 
matter  incidentally  cognizable,  nor 
of    any   matter   to   be    inferred    by 
agreement  from   the  judgment.    ]  1 
Sta.Tri.   261.     Pealcc's  Ev.75,  76. 
And    although    judgment   on    mere 
questions  of  property  between  party 
and  party  are  evidence  only  against 
the  parties,   and  those  claiming  un- 
der   them,    yet   judgments   in  rem, 
or  in    the  ecclesiastical   courts,   on 
matrimonial   causes,    arc   evidence 
against  third  persons.    Bunting's  Ca. 
4  Co.   29.     And    in    such    cases    a 
stranger  may  always  shew  that  such 
judgment   was    obtained     by   fraud 
and  collusion,   for  fraud  is  an  ex- 
tensive collateral  act  which  vitiates 
every  thing   in   a  court  of  justice, 
and  it  is  competent  to  shew  that  the 
court  was  misled,   though   not  mis- 
taken,    Broxvnsxcord  v.  Edwards,  2 
A^'s.  245. 

Degberg, 


Part  VI.]  evidence. 

Degberg,.  H.  1 1 W.  III.)  (a)  So  where  the  defendant  in  an  action  of 
assault  and  battery,  justified  a  maihem  done  by  him  as  an  officer  in  the 
army  for  disobeying  orders,  and  gave  in  evidence  the  sentence  of  the 
counsel  of  war  upon  a  petition  against  him  by  the  plaintiff,  and  the  pe- 
tition being  dismissed  by  the  sentence,  it  was  holden  to  be  conclusive 
evidence  in  favour  of  the  defendant.  (Hughes  v.  Cornelius,  32  Car.  II. 
2  Show.  232.)  So  in  an  action  upon  a  policy  of  insurance,  with  a  war- 
ranty (hat  the  ship  was  Swedish,  the  sentence  of  a  French  admiralty 
court  condemning  the  ship  as  English  property,  was  holden  conclusive 
evidence,  and  an  exemplification  of  the  sentence  is  sufficient  evidence 
without  further  proof,  {ylnon.  M.  10  Geo.  I.  9  Mod.  66.)  (6)  So  in 
an  action  of  trover  for  goods,  judgment  of  condemnation  upon  an  in- 
formation in  tlie  exchequer  would  be  conclusive. 

But  this  part  of  the  rule  must  be  taken  with  this  restriction,  that 
the  matter  determined  by  such  decree,  sentence,  or  judgment,  was  de- 
termined ex  diredo,  and  not  in  a  collateral  way.  Therefore,  if  in  an 
information  against  A.  issue  were  taken  on  J.  S.  being  mayor  of  such  a 
borough  in  such  a  year,  and  it  were  found  he  was  not  mayor,  such  find- 
ing and  judgment  thereon  would  not  be  evidence  on  the  like  issue  in  an 
information  against  B.  So  if  a  suit  were  instituted  in  the  ecclesiastical 
court  by  B.  against  C.  for  a  divorce  causa  aduUerii  with  D.  and  she 
were  to  plead  that  she  was  married  to  D.  and  upon  proof  made  the 
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fn)  So  in  an  indictment  for  as- 
saulting a  fi'llou'-commoncr,  and 
turning  him  out  of  the  college  gar- 
dens, a  sentence  of  expulsion  un- 
appealcd  from  was  held  to  be  con- 
clusive evidence  for  the  defendant, 
and  the  prosecutor  was  not  allowed 
to  give  any  evidence  to  bring  the 
legality  of  the  sentence  in  question. 
Ilex  V.  Grundon,  Cowp.  315. 

(b)  Where  one,  who  claims  the 
benefit  of  a  foreign  sentence,  applies 
to  a  British  court  to  enforce  it,  and 
submits  it  to  British  jurisdiction,  it 
is  not  treated  as  obligatory,  to  the 
extent  it  would  be  in  the  country 
where  it  was  pronounced,  nor  to  the 
extents  to  which  British  judgments 
are  treated.  Phillips  v.  Hunter,  2 
II.  Bla.  409.  'J'herefore,  though  a 
foreign  judgment  be  prima  facie  evi- 
dence of  a  debt,  it  is  not  so  conclu- 
sively. JTalker  wJFiltcr,  Dougl.  I. 
lint  the  court  will  receive  evidence 


of  what  the  foreign  law  is,  in  order 
to  ascertain  whether  the  judgment 
is  warranted  by  that  law  or  not, 
Phillips  V.  Hunter,  sup.  Yet  in  all 
other  cases  the  court  will  give  en- 
tire credit  to  foreign  sentences,  and 
take  them  as  conclusive,  as  where  a 
foreign  court,  acting  on  the  law  of 
nations,  adjudge  a  ship  to  be  a  law- 
ful prize  for  breach  of  neutrality, 
the  sentence  is  complete  evidence  of 
that  fact  against  all  the  world  ;  and 
if  the  foreign  sentence  state  the  evi- 
dence on  \vhich  it  was  founded,  no 
British  court  can  enquire  into  the 
rectitude  of  such  a  conclusion. 
Garels  v.  Kensingtqn,  8  T.  K.  230. 
Christie  v.  Secretan,  ibid.  ^92.  Such 
an  adjudication,  however,  is  only 
evidence  of  the  conclusion  on  which 
the  sentence  is  founded,  and  not  of 
the  facts  stated  in  evidence.  Vide 
Par/c  on  Insurance,  353. 

court 
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court  should  so  pronounce,  and  accordingly  dismiss  B.'s  libel ;  yet  that 
M'ould  be  no  evidence,  in  an   ejectment  in  which  the  marriage  between 

[  *245  J  C.D.  came  in  dispute.  {Robin's  Case,  in  C.  B.  I76O.)  So  if  in* an 
ejectment  between  a  devisee  and  the  heir  at  law,  the  defendant  ob- 
taining a  verdict  upon  proof  that  the  will  was  not  duly  executed,  yet  he 
could  not  give  it  in  evidence  on  another  ejectment  brought  by  another 
devisee. 

In  consequence  of  the  second  part  of  the  rule,  if  j1.  having  killed  a 
person  in  Spain  were  there  prosecuted,  tried,  and  acquitted,  and  after- 
wards were  indicted  here,  he  might  plead  the  acquittal  in  Spain  in  bar ; 
because  a  final  determination  in  a  court  having  competent  jurisdiction  is 
conclusive  in  all  courts  of  concurrent  jurisdiction.  So  in  dower,  if  the 
defendant  plead  ne  ungues  accoupJe,  and  upon  this  issue  the  bishop  cer- 
tify the  marriage,  and  such  certificate  be  enrolled,  and  judgment  given 
for  the  demandant  thereon ;  in  the  like  action  against  any  other  tenant, 
the  defendant  will  be  cocnluded  from  pleading  the  like  plea  ;  for  the 
fact  having  been  ex  directo  determined  between  the  parties,  so  that  it 
can  never  again  be  controverted  by  them,  the  record  is  conclusive  evi- 
dence of  such  fact  against  all  the  world. — Hutchinson's  Case,  29  Car.  If. 
cited  in  Beak  v.  Tyrrell,  E.  1  W.  &  M.    1  Show.  6. 

Though  a  conviction  in  a  court  of  criminal  jurisdiction  be  conclusive 
evidence  of  the  fact,  if  it  afterwards  come  collaterally  in  controversy  in 
a  court  of  civil  jurisdiction  ;  yet  an  acquittal  in  such  court  is  no  proof 
of  the  reverse,  (a)    As,  suppose  the  father  convicted  on  an  indictment 

for 

(a)  The  effect  of  verdicts  in  cri-  in   evidence  against  those  who   are 

minal  cases  on  the  civil  rights  of  the  not   parties    or    privies.     Again,   in 

parties,  docs  not  appear  to  be  clearly  Gibson  v.  M'Carfi/,  Ca.  temp.  Ilardw. 

settled.     In  Richardson  v.  WiUimns,  311,  on  an  issue,  to  try  whether  ccr- 

12  Mod.  319?   it   is   said,   that    the  tain   notes  were  forged,  or  genuine, 

verdict  in  a  civil  cause  may  be  given  the  evidence  was  objected  to,  on  the 

in  evidence  in  a  criminal  one,    but  rule,  that  no  record  of  a  criminal 

T\ot  vice  versa :   and  the  court  said,  action  could  be  given  in  evidence  in 

they  would  hardly  grant  a  new  trial,  a  civil  suit,  because  such  conviction 

where  a  verdict  might  become  evi-  might  have  been  upon  the  evidence 

dence  in  a  criminal  cause.     In  Gilb.  of  a  party  interested  in  the  civil  ac- 

Evid.  32,   a  quccre  is  made,  whether  tion,  and  Lord  Ilarduicke  is  reported 

such   verdict   can   be  given   in  evi-  to     have    admitted     this     evidence, 

dence,  because  the  party  could  not  Again,  in  R.  v.  Whiting,   Salk.  283, 

attaint   the  jury  as   he   could   in   a  where  a  man   was  prosecuted  for  a 

civil   action;    but   there    are    many  fraud,  in  obtaining  a  bill,  the  person 

cases   where    a  verdict   is    given    in  defrauded  was   called   as  a  witness; 

evidence  against  a  party  who  ccmld  but    Lord  Holt    rejected    his    testi- 

not  have  an  attaint,  as  those  which  mony,   because,   though   the  verdict 

establish  customs  and  public  rights,  could  not  be  given  in  evidence  in  an 

where  the  verdict  is  always  received  action  on  the  note,  he  was  sure  to 

hear 
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for  having  two  wives,  this  would  be  conclusive  evidence  in  an  ejectment, 
where  the  validity  of  the  second  marriage  was  in  dispute.  (Boyle  v. 
Boyle,  H.  lG87.  3  Mod.  l64.)  But  an  acquittal  would  not  prevent 
the  party  from  giving  evidence  of  the  former  marriage,  so  as  to  bar 
the  issue  of  the  second  ;  for  an  acquittal  ascertains  no  fact  as  a  convic- 
tion does;  (a)  nor  would  a  conviction  be  -conclusive,  so  as  to  l)ar  the 
party  in  a  writ  of  dower  or  appeal,  where  the  legality  of  the  marriage 
comes  in  question.  However,  it  would  be  evidence  before  the  bishop 
on  the  issue  ne  unqiies  accouple ;  for  though  the  fact  of  the  marriage  be 
not  conclusive  evidence  of  the  legality  of  it,  yet  it  is  prima  facie  a 
proof  of  it. — Ld.  Horcardv.  Lady  Inchiquin,  1700. 

Probate  and  Administration. — If  a  man  devise  1-ands  by  force  of  the 
statute  of  //.  VIU.  of  wills,  or  by  custom,  the  probate  of  the  will  in 
the  spiritual  court  cannot  be  given  in  evidence  ;  for  all  the  proceedings, 
as  far  as  relate  to  lands,  are  coram  non  judice,  for  they  have  no  power 
to  authenticate  any  such  devise,  and  therefore  a  copy  produced  under 
their  seals  is  no  certain  evidence  of  a  true  copy. — Nettar  v.  Brett,  H. 
10  Car.  I.  2  Rol.  Abr.  678.  (6) 

But  the  probate  of  a  will  is  good  evidence  as  to  the  personal  estate, 
because  they  have  the  custody  of  all  wills    that  concern  *  the  personal  r  #  246  1 
estate,  and  they  are  the  records  of  that  court,  and  therefore  a  copy  of 

hear  of  it  to  influence  the  jury,  a  legal  marriage.  So  where  there 
The  authority  of  this  case,  however,  has  been  a  judgment  for  the  crown, 
is  destroyed,  and  it  is  now  clearly  on  an  information  in  rem  in  the  Ex- 
^ettled,  that  a  verdict  cannot  be  chequer,  it  has  been  held  to  be  con- 
used  by  the  party  on  whose  evidence  elusive  evidence  to  vest  the  property 
it  was  obtained,  as  evidence  for  him  in  the  crown,  and  not  to  be  contro- 
of  the  fact  found  upon  it;  for  in  verted  in  any  civil  action,  hut  a  ver- 
Bartlett  v.  Pickersgill,  Peake's  Evid.  diet  of  acquittal  does  not  seem  to 
148,  (n.)  the  party  attempted  to  operate  so  strongly  in  favour  of  the 
avail  himself  of  the  conviction  by  a  party.  Scott  v.Sheannan,2  Bla.  977. 
supplemental  bill,  but  failed  ;  and  Cooke  v.  Sholl,  5  T.  R.  253.  A  sen- 
in  jR.  \.  Boston,  4  East,  572,  the  tencc  of  acquittal,  however,  has  been 
court  held  the  party  injured  to  be  considered  as  conclusive.  Vide  Da?jc 
a  competent  witness  on  the  indict-  v.  Dcgherg,  ante  244  a.  b.  Vide 
meut,  on  the  express  ground,  that  etiam  Via.  Evid.  (A)  b.  22. 
the  conviction  would  be  no  evidence  {!>)  Where  it  is  necessary  to  make 
iu  support  of  his  civil  rights.  title  to  lands  under  a  will,  where 
(a)  This  appears  by  the  authority  the  original  will  is  lost,  an  examin- 
in  3  Mod.  l64.  to  have  been  said  ed  copy  must  be  produced,  for  the 
arguendo  only.  It  is,  however,  agreed,  probate  under  the  seal  of  the  eccle- 
that  had  the  party  been  acquitted,  siastical  court  is  inadmissible.  Ash 
this  would  have  been  no  evidence  in  v.  Calvert,  2  Camp.  388.  So  where 
support  of  the  second  marriage,  for  a  will  is  proved  to  be  lost,  parol 
it  proves  no  fact:  defendant  might  evidence  of  its  contents  may  \fe 
have  been  acquitted  for  many  rea-  given.  Ibid.  (n). 
sons,  without  supposing  the  second 

theiij 
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tliem  under  llie  seal  of  that  court  must  be  good  evidence ;  and  this  is  still 
the  more  reasonable,  because  it  is  the  use  of  the  court  to  preserve  the 
original  wills,  and  onljf  to  give  back  to  the  party  the  copy  of  the  will 
under  the  seal  of  the  court,  (a) 

The  ecclesiastical  court  never  grants  an  exemplification  of  letters  of 
administration,  but  only  a  certificate  that  administration  was  granted  ; 
therefore  when  a  lessee  pleads  an  assignment  of  a  term  fiom  an  admini- 
strator, such  certificate  is  good  evidence.  {Kempton  v.  Cross,  E.  8 
Geo.  II.  K.  B.)  So  would  the  book  of  the  ecclesiastical  court,  wherein 
■was  entered  the  order  for  granting  administration.  {Garrett  v.  Lister,  E- 
13  Car.  II.  1  Lev.  25.)  So  would  the  copy  of  the  probate  of  the  will  be 
evidence  of  S.  S.  being  executor,  but  a  copy  of  the  will  would  not  be 
evidence  of  it. — Smartle  v.  Williams,  3  Lev.  387,  cited  by  llardw.  C. 
Et  vide  post,  255  a. 

Where  a  person  in  ejectment  would  prove  the  relation  of  a  father  and 
son  by  his  father's  will,  he  must  have  the  original  will,  and  not  the  pro- 
bate only,  for  w  here  the  original  is  in  being,  the  copy  is  no  evidence ;  (b) 
beside,  the  seal  of  the  court  does  not  prove  it  a  true  copy,  unless  the  suit 
only  related  to  personal  estate.  {Dike  v.Polhill,  E!.  1701 .  Raym.  744.)  But 
^  the  ledger  book  is  evidence  in  such  case,  because  this  is  not  considered 

merely  as  a  copy,  but  is  a  roll  of  the  court ;  and  though  the  law  does 
not  allow  these  rolls  to  prove  a  devise  of  lands,  yet  when  the  w  ill  is  only 
to  prove  a  relation,  the  rolls  of  the  spiritual  court,  that  has  authority  to 
inrol  all  wills,  are  sufilcient  proof  of  such  testament.  {Pettit  \.  Petiif, 
1701).  And  under  particular  circumstances  the  ledger  book  may  be 
evidence  even  in  a  devise  of  a  real  estate  ;  (c)  as  where  in  an  avow  ry  for 
a  rent-charge,  the  Avowant  could  not  produce  the  w  ill  under  which  he 

(o)  The  probate  is  the  only  proof  But  where  a  person  claims  as  heir 
of  a  right  to  personal  property  under  at  law  in  ejectment,  some  deduction 
a  will.  Rex  V.  Netficrseal  Inhabitants,  of  pedigree  is  necessary  to  make  out 
4  T.  K.  258  ;  and  no  man  can  shew  a  title,  Roc,  ex  dem.  Thome  v.  Lord 
it  was  improperly  granted  to  avoid  a  2  Bla.  lO.QJ);  for  otherwise  the  tes- 
payment  under  it.  Allen  v.  Dundas,  tator,  from  a  misapprehension  of 
3  T.  R.  125.  But  a  forgery  of  the  heirship  and  general  relationship, 
seal  may  be  shewn,  Noel  v,  IVells,  might  be  induced  to  leave  his  estate 
1  Sid.  359,  or  a  repeal  of  letters  of  to  the  half  blood.  But  in  eject- 
administration.  CAic^e^Yer  v.  P/^i/Z^p*,  ment  to  recover  the  remainder  of 
T.  Raym,  405.  a  long  term  of  years,  it  will  be  sufli- 

{b)  A  will   exemplified   under  the  cient  to  shew  the  original  lease,  and 

great  seal  is  not  evidence  before  a  possession  in  him.self,  and  those  under 

jury  in  ejectment.    Anon.  Comh.  4,6.  whom   he   claimed  ;   but   the  mesne 

(c)  Proving  the  ordinary's  ledger  assignments  were  dispensed  with,  for 

book,  that  contains  a  registry  of  the  the  jury  shall  presume  all  mesne  as- 

will,  shall  be  evidence  in  the  case  of  signments.     Earl,  ex  dera.  Goodwin 

will  of  lands,  where   the  party  was  v.  Baxter,  Ibid.  1228. 


not  entitled  to  the  custody  of  the  will 
as  the  grantee  of  a  rent-charge. 


claimed, 
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claimed,  that  belonging  to  the  devisee  of  the  land ;  but  producing  the 
ordinary's  register  of  the  will,  and  proving  former  payments,  it  was 
holden,  to  be  sufficient  evidence  against  the  plaintiff,  who  was  devisee  of 
the  land  charged.  But  it  has  been  often  holden,  that  a  copy  of  the 
ledger  book  is  not  evidence  ;  yet,  since  the  original  would  be  read  as  a 
roll  of  the  court  without  further  attestation,  it  seems  fit  the  copy  should 
be  read.  The  contrary  practice  has  been  founded  upon  the  mistake, 
that  the  ledger  book  is  read  as  a  copy,  so  that  the  copy  of  that  is  but  the 
copy  of  a  copy  ;  whereas  the  ledger  book  is  read  as  a  roll  of  the  court.— 
Jmn.  E.  12  W.  III.  12  Mod.  375. 

Though  in  a  suit  relating  to  a  personal  estate,  the  probate  of  the  will 
under  the  seal  of  the  ecclesiastical  court  is  sufficient  evidence*,  yet  the  [  *247  ] 
adverse  party  may  give  in  evidence  that  the  probate  is  forged,  because 
such  evidence  supposes  that  the  spiritual  court  has  given  no  judgment, 
and  so  there  is  no  reason  for  the  temporal  court  to  be  concluded  by  it. 
(Chichester  v.  Philips,  E.  32  Car.  IL  T.  Raym.  405.)  So  the  adverse 
party  may  prove,  that  the  testator  left  bona  notahilia  against  the  probate 
by  an  inferior  court,  for  then  such  court  had  no  jurisdiction. — 'Soel  v. 
Wells,  20  Car.  II.   1  Sid.  359.  (a) 

So  if  letters  of  administration  be  shewn  under  seal,  you  may  give  in 
evidence  that  they  were  revoked,  for  this  is  an  affirmance  of  the  pro- 
ceedings in  the  spiritual  court,  and  does  not  at  all  controvert  th« 
righteousness  of  their  decision. — S.  C.  {b) 

Of  other  Public  Matters  not  Records. 
The  rolls  of  a  court  baron   are  evidence,  for  they  are  the  public 
rolls  by  which   the  inheritance  of  every  tenant  is  preserved ;  and  they 
are  the  rolls  of  the  manor  court,  which  was  anciently  a  court  of  justice 
relating  to  all  property  within  the  district,  (c) 

(a)  And,  consequently,  the  whole  (c)  So  are  descent  rolls  of  a  manor 

being    coram    non  Jtidice,    is   void,  evidence  between  two  tenants  to  prove 

Peakts  Evid.  JO.     Vide  ante,   235,  a   descent   within    the   custom,  and 

n.  (c)  even  an  entry  on  an  ancient  roll, of  a 

{h)  An  examined  copy  of  the  act  finding  by  the  homage  what  the  cus- 
book  in  the  registry  of  the  pre-  toms  were,  though  not  accompanied 
rogative  court  of  Ca/?^t7"/'M/'y,  stating  by  any  particular  instance,  or  sup- 
that  administration  was  granted  to  ported  by  other  evidence,  is  itself 
defendant  of  her  husband's  goods  at  admissible  to  prove  the  custom,  for 
such  a  time,  is  proof  of  her  being  that  is  lex  loci,  and  not  the  claim  of 
such  administratrix  in  an  action  an  individual,  consequently  it  may 
against  her  as  such,  without  giving  be  proved  by  tradition  and  received 
her  notice  to  prodtice  the  letters  of  opinion.  Doe,  ex  dem.  Mason  v.  Ma- 
administration.  Davis  v.  IVilliams,  son,  3  Wils.  0'3.  Roe,  ex  dem.  Bee- 
13  East,  232.  Elden  y.  Keddell,  ke  v.  Parker,  5T.R.  26. 
8  East,  182.  S.  P. 

A  copy 
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A  copy  of  a'  court-roll  under  the  steward's  hand  is  good  evidence  to 
prove  the  copyholder's  estate. — Snow  v.  Cutler,  M.  lo  Car.  II.  1  Keb. 
567.  Leev.  Boothby,  E.  16  Car.  11.  Ibid.  720. fa) 

So  an  examined  copy  of  the  court  roll  is  good  evidence,  if  sworn  to 
be  a  true  one. — Case  of  the  Maiwr  of  Bray,  E.  4  VV.  8c  M.  2  Mod.  24. 
Tuckey  v.  Flower,  M.  1  W.  8c  M*  Comb.  138.  R.  v.  Hains,  T.  7  W.  III. 
Comb.  337. 

The  register  of  christenings,  marriages,  and  burials,  is  good  evi- 
dence, (b)  or  the  copy  of  it.  Nay,  proof  viva  voce  of  the  contents  of 
it  without  a  copy  has  been  admitted  ;  yet  the  propriety  of  such  evi- 
dence may  well  be  doubted,  because  it  is  not  the  best  evidence  the  nature 
of  the  thing  is  capable  of.  (c) 

Though  it  appear  in  evidence,  that  the  register  was  made  from  a  day- 
book, kept  by  the  minister  for  that  purpose,  yet  the  day-book  wili  not 
be  admitted  to  contradict  the  entry  in  the  register,  ex.gr.  to  prove  a  child 
base  born,  where  no  notice  is  taken  of  it  in  the  register,  which  would 
tlierefore  be  evidence  to  prove  him  legitimate. — May  v.  May,  £.  1736. 
2  Stra.  1073.  (c?) 

A  copy  of  an  entry  in  the  books  of  the  office  of  faculties  was  dis- 
allowed ;  sed  qutjcre,  for  it  is  of  a  public  nature. — Selby  v.  Harris,  E. 
10  W.  III.  Ld.  Raym.  745. 

The  papers  licence,  without  the  king's,  has  been  holden  good  evi- 
dence of  an  impropriation,  because  antiently  the  pope  was  taken  for  the 
supreme  head  of  the  church,  and  therefore  was  holden  to  have  the  dis- 
position of  all  spiritual  benefices,  with  the  concurrence  of  the  patron, 

(«z)  So  a  parchment  writing,  produc-  marriage,  or  of  the  unlawfulness  of 

cd  by  the  steward  of  a  manor,  as  the  it,  before  the  act,  but  because  of  the 

customary  of  a  manor,  and  received  infamy  of  the  characters  by  whom 

by  him  from   his  predecessor,  who  the  ceremony  was  performed.    lio-a:- 

had   also   received   it   from  his,  and  ard   v.   Burtonviood,    Pcake's  Evid. 

had  possession  of  it  all  the  time,  and  87,  89,  (n.)    Rend  v.  Passer,  Pcake's 

which  was  said  to  be  ex  assensij,  am-  N.  P.  Ca.  231.  Esp.  N.  P.  Rep.  213. 

nivni   tcnaitium,   was   admissible   to  Cooke  v.  Lloyd,   Pcake's  livid.   App. 

prove  the  course  of  descent.    Denn,  xxxvi.     Yet   Heath,  J.   in  Doe,  ex 

ex  dem.  Gooduin  v.  Spray,   1  T.  R.  dem.  Vassinghani  v.  Lloyd,  Shrews- 

465.  bury  Ass.   J  794.   admitted   i\xQ  Fleet 

(b)  In  all  civil  cases,  except  cases  books  in  evidence, 
of  crini.  con.   in  which  some  person  (c)  Entry  in  a  vestry  book,  that, 

present  must    be   produced,  or   the  at  a  vestry  duly  held,  pursuant   to 

original    registry,    or  an    examined  notice,    A.  B.   was  appointed    trea- 

copy,    must   be   produced,   and  the  surer  of  the  parish,  is  good  evidence 

parties     identified  ;    and   so   on   an  of  the  appointment.     Rex  v.  MartiUy 

indictment  for  bigamy.     Morris  v.  2  Campb.  100. 
Mullin,  4  Burr.  2057-    Birt  v.  Bar-  (d)   Et  vide  Rex  v.  Head,  Peakc's 

low,   Dougl,    162  (I71.)      But   the  Evid.  86,  (n.)  which  was  decided  on 

Fleet  books  are  no  evidence  of  a  the  same  principles. 

without 
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V'ithout  any  regard  had  of  the  prince  of  the  country ;  and  these  apcient 

matters  must  *be  judged  accordaig  to  the  error  of  the  thnes  ifi  which    [#248] 

they  were  transacted. — Cope  v.  Bedford,  E.  1626.  Palip.  427. 

^  popes  bull  is  evidence  upon  a  special  prescriptiqn  to  bt  dis- 
charged of  tithe ;  where  you  only  say  that  tlie  lands  belonged  to  such  9. 
monastery,  and  were  discharged  at  the  time  of  the  dissolution,  for  thei^  .■ 

they  cojitiiuie  discharged  by  the  act  of  parliament ;  but  it  is  no  evidence 
on  a  general  prescription  to  be  discharged,  because  that  would  shew  the 
commencement  of  such  a  custom,  and  a  general  prescription  is  that 
there  was  no  time  or  tpemory  of  things  to  the  contrary. — Clanrickard  v. 
Denton,  M.  I619.  Palm.  38.  ('a; 

Domesday-book. — If  the  question  be,  whether  a  certaip  manqr  be 
ancient  demesne  or  not,  the  trial  shall  be  by  domesday-book,  whicjii 
will  be  inspected  by  the  court. — Jnpn.T-  1617.  Hob.  188.  ^6; 

In  ejectment  for  the  manor  of  Artarn,  the  defendant  pleaded  ancient 
demesne,  and  when  dojnesday-book  w^s  broug)it  into  court,  would 
liave  proved  that  it  was  anciently  called  Nettam,  and  that  Nettam  ap- 
pears by  the  book  to  be  ancient  demesne  ;  but  he  was  not  permitted  to 
give  such  evidence,  for  if  the  name  Ije  varied,  it  qv^^ht  to  have  been 
averred  on  the  record. — Gregory  v.  Withers,  H.  28  Car.  II.  3  Keb.  588. 

To  know  whether  any  Uiing  be  done  in  or  out  of  the  ports,  there 
lies  in  the  exchequer  a  particular  survey  of  the  king's  ports  which 
ascertains  their  extent. 


(a)  And  an  exemplification  under 
the  bishop's  seal  is  good  evidence 
of  the  pope's  bull.  Sir  T.  Read's  Case, 
cited  Hardr.  118. 

(6)  That  book  having  been  held 
of  sufficient  authority  to  shew  whe- 
ther the  manor  was  part  of  the  soc- 
age tenure  of  Edward  the  Confessor 
or  not.  So  if  a  question  arise  as  to 
the  extent  of  the  ports,  a  particular 
survey  which  will  ascertain  it  is  to 
be  found  in  the  Exchequer.  Gilb. 
El  id.  78. 

So  where  a  commission  was  issued 
from  the  Exchequer  regn.  Eliz.  and 
directed  to  commissioners  to  enquire 
whether  ^  prior  was  seised  of  certain 
lands  as  parcel  of  a  manor,  and  whe- 
ther, after  the  dissolution,  the  crown 
was  seised,  with  directionstosummon 
u  jury,  the  inquisition  taken  under 
that  comrnission,  and  the  depositions 
of  witnesses,  were  held  admissible,  but 


jiot  conclusive  evidence  of  the  fact. 
l^ooker  V.  Beaufqrt  D.  1  Burr.  146. 
Sp  an  inquisition  taken  by  order  of 
Cromiocli'ti  government,  to  ascertain 
the  lands  belonging  to  the  prebend 
of  the  monastery  »f  St.  Paid's,  was 
received  against  one  claiming  under 
them,  as  evidence  of  the  extent  of 
tUeir  rights.  Doe,  ex  dera.  Powell  v. 
Harcourt,  Peake's  Eyid.  App.  xxxyi. 
And  that  taken  by  order  of  the  House 
of  Commons  in  1730  was  received  as 
conclusive  evidence  of  the  tenures 
and  fees  of  the  offices  noticed  in  it. 
Green  v.  Hewitt,  Peake's  N.  P.  182. 
And  even  wlien  the  commission  has 
been  lost,  the  survey  taken  under  it 
has  been  allowed  as  evidence.  Kel* 
lington  Vicar  v.  Trin.  Coll.  Camb.  I 
Wils.  170  ;  for  they  are  public  acts  U» 
determine  a  public  question.  Feake's 
Evid.  85.  '  ' 


£  1 
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-4»  old  terrier  or  survey  of  a  manor,  whether  ecclesiastical  or 
temporal,  may  be  given  in  evidence,  for  there  can  be  no  other  way 
of  ascertaining  the  old  tenures  or  boundaries,  (a) 

A  terrier  of  glebe  is  not  evidence  for  the  parson,  unless  signed  by 
the  churchwardens  as  well  as  the  parson ;  nor  then  either,  if  they  be 
of  his  nomination  ;  and  though  it  be  signed  by  them,  yet  it  seems  to 
deserve  very  little  credit,  unless  it  be  likewise  signed  by  the  substantial 
inhabitants ;  but  in  all  cases  it  is  strong  evidence  agauist  the  parson,  (b) 

Rolls  or  ancient  books  in  the  heralds^  office  are  evidence  to  prove 
a  pedigree  ;  but  an  extract  of  a  pedigree  proved  taken  out  of  records 
shall  not,  because  such  extract  is  not  the  best  evidence  in  the  nature  of 
thing,  as  a  copy  of  such  records  might  be  had. — King,  d.  Earl  Tlianet, 
V.  Foster,  34  Car.  II.  T.  Jo.  224. 

Camden  s  Britannia  would  not  be  evidence  to  prove  a  particular 
custom  ;  (c)  but  a  general  history  may  be  given  in  evidence  to  prove  a 
matter  relating  to  the  kingdom  in  general ;  (Stainer  v.  Droilwich  Cor- 
poration,  M.  lG96.  Salk.  281.  12  Mod.  85.  S.  C.  nom.  Stai/ner  v. 
[  *249  J  Droitzcich  Burgesses,)  *  as  in  the  case  of  Neal  v.  Jay,  (d)  (cited  in  S.  C) 
chronicles  were  admitted  to  prove,  that  king  Philip  did  not  take  the  stile 
in  the  deed  at  that  time,  CharlesY.  of  Sjiain  not  having  then  surrendered. 


(o)  The  ecclesiastical  terriers  were 
surveys  made  by  virtue  of  the  87  th 
canon,  which  directs  them  to  be  kept 
in  the  bishop's  registry.  Repert. 
Canon.  App.  12.  But  m  Atkins  v. 
Hutton,  2  Anstr.  386,  it  was  held, 
that  a  paper  writing,  purporting  to  be 
a  terrier  found  in  the  charter-chest 
of  Trinity  College,  Cambridge,  (who 
were  land-holders  in  the  parish,)  was 
no  evidence  to  disprove  a  modus,  but 
as  against  one  of  the  prebendaries  of 
Litchfield,'  a  terrier  found  in  the 
chest  of  the  dean  and  chapter  was 
held  good  evidence.  Miller  v.  Fors- 
tcr,  2  Anstr.  387- 

Ancient  maps  also,  though  partak- 
ing of  the  nature  of  private  instru- 
ments, are  usually  classed  as  public 
writings,  and  received  in  evidence 
where  they  have  accoinpanied  pos- 
session, and  agree  with  the  bound- 
aries as  fixed  by  ancient  purchases. 
Yates  v.  Harris,  Gilb.  Evid.  78.  So 
where  two  manors  were  in  the  hands 
of  the  same  person,  who  made  a  map . 


of  them,  and  afterwards  one  of  the 
manors  were  conveyed  to  another, 
and  long  afterwards  disputes  arise  as 
to  the  boundaries,  such  map  will  be 
evidence.  Bridgmau  v.  Jennings,  1 
Ld.  Raym.  734.  But  if  the  person 
who  made  the  map  had  only  one  ma- 
nor, or  the  church-wardens  cause  a 
copper-plate  map  to  be  engraved, 
wherein  they  describe  lands  claimed 
by  an  individual  to  be  a  public  high- 
way, it  is  no  evidence  against  the 
rights  of  those  who  did  not  make  it. 
Anon.  1  Stra.  (^5.  Pollard  v.  Scott, 
I'eake's  N.  P.  Ca.  18. 

(b)  Neither  would  Dugdale's  Mo- 
naslicon,  or  any  other  printed  his- 
tory. S.  C.  Neither  can  an  anony- 
mous printed  history  be  read  as  evi- 
dence in  a  court  of  law  in  any  case. 
Vide  ctiam  Peakc's  Evid.   81.  83. 

(c)  Viile  Earl  v.  Lewis,  4  Esp.  N.  P. 
Ca.  1.     Theory  of  Evidence,  45. 

(fl?)  The  proper  name  of  this  case 
is  Mossam  v.  Ivy,  7  St.  Tr.571.  Vide 
Peake's  Evid.  84. 

The 
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The  register  of  the  navy  office,  with  proof  of  the  method  there 
used  to  return  all  persons  dead,  with  the  mark  Dd.  is  sufficient  evi- 
dence of  a  death. — Ex  dem.  Whitcomb,  E.  6  Ann.  C.  B. 

jln  invcntori/  taken  by  a  sheriff  on  an  execution,  is  evidence  be- 
tween strangers  to  prove  the  quantity  and  value  of  the  goods;  for  the 
law  intrusting  him  with  the  execution  must  tr-ust  him  throughout. — Bax- 
ter V.  Camjield,  M.  IQ  Car.  II.  2  Keb.  277.  (a) 

II.  Private 


U9a 


(a)  The  Gazette  also  is  of  itself 
prima  facie  evitlcnce  of  matters  of 
state,  and  of  public  arts  of  tlie  go- 
vernment. It  is  published  by  autho- 
rity of  the  crown  ;  it  is  the  usual 
way  of  notifying  such  acts  to  the 
public,  and  therefqre  is  entitled  to 
credit  in  respect  of  such  matters. 
It  is  evidence  of  a  proclamation 
for  performance  of  a  quarantine; 
and  so  of  a  proclamation  of  peace. 
Vide  Dupays  v.  Shippard,  antp, 
p.  226.  But  the  Gazette  is  no 
evidence  of  an  appointment  to  a 
commission  in  the  army.  Rex  v.  Gar- 
dener, 2  Camp,  513.;  nor  of  the 
dissolution  of  partnership  therein 
inserted,  unless  it  be  proved  that 
the  Gazette  came  to  the  party's 
hands.  Graham  v.  Hope,  Pcake's 
N.  P.  Ca.  154.  But  if  published  in 
the  neighbourhood,  it  is  evidence  for 
the  jury  to  decide  whether  or  not 
there  was  notice.  Godfrey  v.  Turn- 
bull,  ibid,  (n.) 

Addresses  by  different  bodies  of 
subjects  going  to  ofter  their  loyalty 
at  the  foot  of  the  throne,  and  re- 
ceived by  the  King  in  his  public  ca- 
pacity, they  then  bccoineuctsof  state, 
and  of  such  acts  announced  to  the 
public  in  the  Gazette.  It  is  aiimitted 
that  the  Gazette  is  evidence  in  courts 
of  justice  ;  every  thing  which  relates 
-to  the  King  as  King  is  public,  and  a 
Gazette  which  contains  any  thing 
done  by  his  Majesty  in  his  character 
as  King,  or  which  has  passed  through 
his  Majesty's  hands,  is  admissible 
evidence  in  a  court  of  justice  to  prove 
such  thing. 

In  ilex  v.  DrifikUn,  Rex  v.  Holt, 
5  T.  R.  443,  the  court  admitted  the 
journals  of  the  Lords  to  prove  not 

E 


only  their  address   to  the  King,  but 
the  King's  answer. 

The  articles  of  war,  printed  by  the 
king's  printer,  w<juld  have  been  suf- 
ficient evidence. 

A  public  advertisement  is  not  suf- 
ficient to  prove  a  notice,  unless  it  be 
proved  that  the  defcMidant  used  to 
read  that  particular  newspaper,  and 
this  though  the  same  notice  were 
published  in  almost  all  the  daily 
papers.  Boydcll  v.  Drununond,  2 
Campb.  157- 

But  if  a  person  be  proved  to  have 
been  in  the  habit  of  reading  the  pa- 
per in  which  such  advertisement  is, 
it  is  a  notice  to  him.  Gullxcay  Lord 
V.  Matthew,  10  East,  264. 

As  to  corporation  books,  vide  Rex 
V.  Mothcrsall,  1  Stra.  .93,  and  the 
case  of  Thctford,  12  Vin.  Abr.  SO, 
pi.  16',  where  it  is  held,  that  entries 
made  of  public  ra^itters  by  the  pro- 
per officer  are  good  evidence,  but  as 
examined  copies  are  evidence,  the 
court  will  not  on  slight  grounds  or- 
der the  originals  to  be  produced. 
Brocas  v  London  Mayor,  1  Stra.  307. 
So  where  an  old  agreement  was  in 
the  Bodleian  library,  frtmi  whence 
by  the  statutes  it  cannot  be  removed, 
a  copy  was  allowed  to  be  read,  but 
it  is  not  so  generally  with  a  private 
instrument,  for  where  a  letter  fifty 
years  old  was  found  in  a  corporation 
chest,  the  court  held  that  it  must  be. 
produced.  Rex  v.  Gxvin,  1  Stra.  401. 

And  the  books  of  the  Bank,  though 
not  records,  are  by  analogy  con- 
strued public  books,  and  copies  are 
allowed  as  evidence  of  the  transfer  of 
stock.  Brctton  v.  Cope,  Peake's  N.  P. 
Ca.  30.  So  the  books  of  the  East 
India  Company  seem  to  come  withiu 
E  2  the 
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II.  Private  written  Evidence. 
We  come  now  in  the  second  place  to  that  which  is  only  private  evi- 
dence between  party  and  party,  and  that  is  also  two-fold,  viz. 

1.  Deeds. 


the  principle  laid  down  in  Lynch  v. 
Clarke,  3  Salk.  154,  that  wlierever 
an  original  is  of  a  public  nature,  and 
could  be  evidence  if  produced,  an 
immediate  sworn  copy  is  evidence. 
This,  however,  has  not  been  ex- 
pressly decided.  Vide  Rex  v.  Gor- 
don (Lord  George^)  Dougl.  572. 
593,  (n.) 

But  inquisitions  taken  before  the 
sheriff,  SfC.  are  of  very  different  au- 
thority, for  being  traversable  in  their 
nature,  they  are  seldom  admitted  as 
evidence  against  third  persons.  Lat- 
iow  V.  Eanier,  2  II.  Bla.  437;  and  in 
Jones  V.  White,  I  Stra.  68,  the  court 
of  JC.  B.  were  equally  divided  whe- 
ther the  coroner's  inquest,  whereby  a 
man  was  found  non  compos,  was  ad- 
missible evidence  against  his  execu- 
trix. So  in  Latkoxv  v.  Earner,  sup. 
it  was  held  thiit  an  inquisition  taken 
by  the  sheriff,  to  whom  the  goods 
seized  by  him  under  an  execution 
against  A.  belonged,  by  which  the 
property  was  found  to  be  in  B.  was 
no  evidence  in  an  action  brought  by 
him  against  the  sheriff,  who  had  been 
indemnified. 

As  to  the  inspection  of  public  •writ- 
ings, it  has  been  held,  that  the  pro- 
ceedings  of'  courts  of  justice  should 
be  always  open  to  inspection.  Vide 
Herbert  v.  Ashburner,  1  Wils.  297- 
Wilson  V.  Rogers,  2  Stra.  1242,  and 
Ed-xards  v.  Vescy,  Ca.  temp.  Hardw. 
128,  where  such  leave  was  given  as 
against  inferior  courts  to  proceedings 
against  the  party  in  each  action  ; 
and  in  Welch  v.  Richards  the  like 
leave  was  given  for  a  man  to  have  a 
copy  of  the  information  against  him 
from  the  magistrate.  But  in  Groen- 
velt  v.Burnelt,  1  Ld.  Ray.  252,where 
an  action  was  brought  for  false  im- 
prisonment, under  the  sentence  of 
the  college  of  physicians,  the  court 
would  not  allow  plaintiff  to  inspect 
books  in  the  custody  of  persons  not 


parties  to  the  suit.  And  so  in  Abney 
V.  Dickenson,  Say.  250,  which  was  a 
case  of  imprisonment  under  an  order 
from  the  commissioners  of  hackney 
coaches. 

Copies  from  the  books  of  public  of- 
fices may  also  be  had  by  an  interest- 
ed paity,  where  public  policy  will 
allow  it ;  therefore  an  officer's  widow 
may  have  access  to  the  books  of  the 
commissioners  for  settling  the  debts 
of  the  army.  Moody  v.  Thurston,  1 
Stra.  304.  But  not  inspection  of  the 
revenue  accounts  to  determine  as  to 
the  duties.  Athc folds.  Beard, 2T.  R. 
61^. 

7'he  books  of  a  corporation  may  be 
inspected  by  any  member  to  ascer- 
tain his  rights.  Rex  v.  Hollister,  Ca. 
temp.  Hardw.  245.  Rex  v.  Newcastle 
Hostmcn,  2  Stra.  1223.  But  in  a 
suit  by  a  corporation  against  a  stran- 
ger for  tolls,  the  demandants  cannot 
supply  themselves  with  evidence  out 
of  their  own  books.  Southampton 
Mayor  v.  Grates,  8  T.  R.  590. 

So  as  to  court  rolls,  if  the  lord 
claim  an  amercement,  as  in  Baldwin 
V.  Trudge,  Barnes,  237  ;  or  tenants 
differ  about  the  custom  of  the  ma- 
nor, as  in  Hobson  v.  Parker,  ibid,  the 
tenants  may  inspect  the  court  rolls, 
and  use  them  as  evidence.  But  in  a 
dispute  between  the  lord  and  a  stran- 
ger respecting  a  modus,  as  in  Here- 
ford Bp.  \. Bridgwater D.  Bunb.  269; 
or  if  the  lord  claim  lands  as  copy- 
hold which  are  freehold,  as  in  Smith 
V.  Dalies,  1  Wils.  104 ;  or  if  two 
adjacent  lords  dispute  their  bound- 
aries, as  in  Talbot  v.  Villeboys,  cited 
3  T.R.  142,  the  lord  will  not  be  com- 
pelled to  produce  his  manor  rolls  : 
and  if  they  are  wanted  in  evidence, 
they  must  be  proved  as  private  deeds 
in  the  possession  of  the  adversary. 

This  inspection,  however,  is  only 
allowed  in  claims  for  civil  rights. 
Rex  v.  Cornelius  J  2  Stra.  211.  Rex  v. 

Purnell, 
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1.  Deeds. 

2.  Private  Matters  of  an  inferior  Mature,  (a) 

1.  Of  deeds. — Firsts  of  the  profert. — ^The  rule  is,  that  when  any 
person  claims  by  a  deed  in  the  pleadings,  he  Ought  to  make  a  profert 
of  it  to  the  court ;  (b)  and  where  he  would  prove  any  fact  in  issue  by 
a  deed,  the  deed  itself  must  be  shewn. 

In  every  contract  there  must  be  apt  words  to  shew  what  right  is  trans- 
ferred, and  to  whom,  and  the  sense  and  signification  of  these  words 
must  be  expounded  by  the  law.  There  must  therefore  be  a  profert 
made  of  all  solemn  contracts.  1.  For  the  security  of  the  subject,  that 
what  right  is  transferred  may  be  adjudged  of  according  to  the  rules  of 
law.  2.  Because  all  allegations  in  a  court  of  justice  must  set  forth  the 
thing  demanded ;  now  the  thing  demanded  cannot  be  set  forth  without 
shewing  the  instrument  upon  which  the  demand  arises. 

But  where  a  man  shews  a  good  title  in  himself,  every  thing  collateral 
to  that  title  shall  be  intended,  whether  it  be  shewn  or  not. 

A  matter  collateral  to  a  title  is  what  does  not  enter  into  the  essence 
or  being  of  a  title,  but  arises  aliwidey  so  that  there  must  be  a  derivation 
of  title  without  it.  {Co.  Litt.  310.)  As  where  a  man  declares  of  a 
grant  of  feoffment  of  a  manor,  the  attornment  (which  is  collateral  to 
the  title)  shall  be  intended.  {Ferrers  \.  JfigiiaV,  H.  1585.  Cro.  Eliz. 
401.  Bellamys  Case,  E.  3  Jac.  I.  6  Co.  38.)  So  in  trespass  the  de- 
fendant conveyed  the  house  in  which,  ^c.  by  feoffment  from  J.  S.  and 
justified  damage  feasant;  the  plaintiff  *  replied  that  J.  «S.  before  the  [  *250  ] 
feoffment  made  a  lease  to  J.  N.  who  assigned  to  him  ;  the  defendant 
rejoined  that  the  lease  was  made  on  condition,  that  if  J,  N.  assigned 
over  without  licence  by  deed  from  J.  S.   that  then  J.  S.  should   re- 


Purncll,\\'\h.  240.  1  Bla.351.  ilfg?Vm  stranf^er,  unless  the  title  of  a  person 

V.  Mead,  2  Ld.  Rayin.  ^27.     There-  in  office   be  objeGtcd   to  on  public 

fore  the  court  will  not  allow  the  in-  ground.     Rex  v.  Brown,  3  T.  Rep. 

spcction  of  such  docuraents  to  aid  a  574,  (n.)    And  even  when  a  member 

prosecution  against  corporation  jus-  is  relator,  his  inspection  of  al!  docu- 

tices  for  2;ranting  licences,  SfC.    Rex  ments  will  be  confined  to   the  point 

y.Cornelius,  sup. ;  or  against  the  vice-  in  question.    Rex  v.  Babb,  3  T.  Rep. 

chancellor  of  Oxon.  for  misbehaviour  579-     Benson  v.  Post,  cited   1  Wils. 

in  office.    Rex  v.   Piirnell,  sup.    or  5240. 
against  a  man  for  election  bribery.  {a)  Vide  post.  269. 

Jiea;v.  i/ej/(/o?z,  1  Bla.  351.  or  against  {b)  \i  plaintifi'  makes  profert   he 

overseers  for  an  illegal  rate.    jRe.r  v.  must  produce  the  deed,  and  cannot 

Lee,  cited   in  Rex  v.   Purncll,   sup.  give  in  evidence  that  it  is  destroyed. 

But  as  informations  in   nature  of  a  or  in  the  bauds  of  defendant,  for  to 

quo 'warranto  appertain  to  civil  rights,  enable  him  to  do  so  he  must  state  it 

a  member  of  a  corporation  filing  one  specially  in  his  declaration.  Smith  v, 

may  inspect   the  corporation  books.  JFooclicard,  ^i  East,  585. 
(S'crf  secus  ut  semb.  if  the  relator  be  a 

enter  ; 
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enter ;  (a)  the  plaintiff  sur-rejoined  that  J.  S.  did  by  deed  give  licence, 
without  making  a  profert  of  tlie  deed ;  this  sur-rejoinder  \vas  allowed 
to  be  good,  because  the  plaintiif  's  title  was  by  assignment  of  the  lease 
from  /.  N.  and  consequently  the  licence  of  J.  S.  is  but  a  matter  col- 
lateral to  the  assignment,  and  by  consequence  the  deed  must  be  intended 
to  be  well  and  legally  made,  though  it  be  not  shewn  to  the  court, — 
Walker  V.  Ballamie,  E.  16O6.  Cro.  Jac.  ]0'2.(b) 

But  there  is  another  difference,  and  that  is  where  the  deed  is  necessary 
ex  institutione  legis,  and  where  it  is  necessary  ex  provisiorte  hominis;  fo|r 
where  the  deed  is  necessary  ex  imtitutione  legis  there  you  must  she\y 
it ;  for  it  i$  repugnant  that  the  law  should  require  a  deed,  and  not  put 
you  to  shew  that  deed  when  it  is  made  ;  as  if  you  are  obliged  to  shew 
the  attornment  of  a  corporation  you  must  shew  a  deed,  in  as  much  as 
incorporate  bodies  by  the  rules  of  law  cannot  act  but  by  incorporate 
instruments ;  therefore  no  attornment  is  shew  n  unless  a  deed  be  shewn 
also,  (c)  But  where  a  deed  is  necessary  ex  provisione  hominis,  there 
when  it  is  collateral,  as  in  the  case  of  a  licence  before  mentioned,  it 
need  not  be  shewn  ;  for  the  private  act  of  the  parties  shall  not  controul 
the  judgment  of  the  law,  that  intends  all  such  collateral  matters  with- 
out shewing. —  Bellami/'s  Case,  sup. 

Nor  can  privies  in  estate  take  any  advantage  of  a  deed  without  shew- 
ing it ;  as  if  there  be  tenant  for  life,  remainder  in  fee,  and  there  be  a  re- 
lease to  him  in  remainder,  tenant  for  life  cannot  take  advantage  of  it 
without  shewipg  the  deed ;  for  since  the  right  passes  merely  by  the 
deed,  to  say  any  person  released  without  shewing  the  deed,  would  not 
be  a  good  plea. — Lei/field's  Case,  16IO.  10  Co.  92-  Vide  Co,  Litt.  267. 

And  to  explain  this  matter  further,  a  difference  is  to  be  taken  between 
things  that  lie  in  livery  and  things  that  lie  in  grant ;  for  things  that  lie 
in  livery  may  be  pleaded  without  deed,  but  for  a  thing  that  lies  in  graqt 
regularly  a  deed  must  be  shewn. 

Therefore  a  man  may  plead  that  J.  S.  infeoffed  him  without  saying  per 
indenturam,  and  yet  give  the  indenture  in  evidence,  because  the  feoff- 

(aj  And  aljedged  that  the  plain-  prima  facie  trespass  defendant  can- 
tiff  assigned  without  licence.  not  give  licence  in  evidence,  with- 

(b)  Lord  M ans/ie Id  hns  ruled,  that  out  pleading  specially.    Green  Book, 

where  it  appears  irom  plaintiff''^  own  37,  (b.) 

evidence,   that  the  supposed  trespass  (c)  It  was  also  held  in  Bellamy's 

was  done  in  plaintifl's  presence,  or  Case,  6  Co.  38,  that  the  licence  need 

by  his   licence    and    authority,    de-  not   be  shewn,   because  it  was  exc- 

fendant   may  take   advantage  oi    it,  cuted,    and    had    not   continuance, 

without    having   pleaded    a    licence  i.  c.  it  was  functo  ojicio. 
specially.     But  if  plaintift'  prove  a 

ment 
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meiit  is  made  by  the  livery,  and  the  indenture  is  on]y  evidence  of  such 

feoffment.  ('2  Rol.  Abr.  682.  tit.  Evidence  D.  pi.  5.)  But  if  a  man  plead 

that  J.  5.  infeoffed  him  by  deed,  it  may  reasonably  be  doubted,  *vvhetlier  [  *C51  ] 

he  can  give  a  parol  feoffment  in  evidence,  because  he  has  bound  himself 

up  to  a  feoffment  by  deed. — Co.  Lit.  281. 

And  though  since  the  statute  of  frauds  the  ceremony  of  livery  only  is 
not  sufiicicnt  to  pass  an  estate  of  freehold  or  term  of  years,  but  there 
may  be  a  deed  or  note  in  writing,  yet  it  is  not  necessary  to  set  out  such 
conveyance  in  the  pleadings,  for  they  ^re  as  they  were  formerly,  feoffavit 
et  demisit. 

A  man  may  plead  a  condition  to  determine  an  estate  for  years  without 
deed,  for  it  begins  without  any  livery,  and  therefore  the  party  is  not 
estopped  by  any  notorious  ceremony  from  averring  the  condition  :  but 
where  a  man  sets  out  a  feoffment,  the  other  party  may  reply  that  it  was 
by  deed,  and  shew  the  condition,  for  then  there  is  an  estoppel  against 
an  estoppel,  and  so  the  matter  is  in  equal  balance,  and  therefore  must 
be  determined  according  to  tr\x\\\.—  Vide  post,  252. 

Things  that  lie  in  grant  are  all  rights ;  as  fairs,  niarkets,  ^dvowsons, 
and  rights  to  land  where  the  owner  is  out  of  possession  ;  and  as  they 
cannot  yisibly  be  delivered  over,  therefore  they  must  pass  by  the  next 
sort  of  conveyance,  that  iiold  tlie  second  place  in  point  of  solemnity,  and 
that  is  by  grant  under  the  hand  and  seal  of  the  party. — Co.  hit.  225. 

Now  a  person  that  claims  any  thing  lying  in  grant  must  shew  his  deeds, 
or  otherwise  he  must  prescribe  in  the  thing  he  pretends  to,  and  the  pre- 
scription being  supposed  immemorial,  supplies  the  place  of  a  grant. — 
Dr.  Lei/fie/d's  Ca.  H.  8  Jac.  I.  10  Co.  92. 

Me  also  that  has  a  particular  estate  by  agrcepient  of  parties,  must  shew 
not  only  his  own  conveyance  but  the  deeds  paramount,  for  there  can  be 
no  title  made  to  a  thing  lying  in  agreement,  but  by  shewing  such  agree- 
ment up  to  the  first  original  grant. — S.  C.  (a) 

But  where  any  persons  claim  any  particular  estate  by  act  in  law',  they 
may  make  their  claini  without  shewing  their  deeds ;  as  tenant  in  dower, 
or  by  elegit,  or  guardian  in  chivalry,  may  claim  an  estate  in  a  thing  lying 
in  grant  without  shewing  the  deed,  for  when  the  law  creates  an  estate, 
and  yet  does  not  give  the  particular  tenant  the  property  of  the  deeds,  i^ 
must  allow  the  estate  to  be  demanded  without  them. — S.  C. 

So  they  may  plead  a  condition  wiihout  shewing  the  deed,  because 
they  claim  an  estate  by  act  of  law,  and  therefore  are  not  estopped  by  the 

(a)  Care  therefore  should  be  taken  to  bind  the  grantor  to  shew  the  deeds 
to  the  court,  when  need  should  be.  S.  C. 

act 
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act  of  livery,  and  therefore  they  may  claim  an  estate  defeated  by  the 
condition  without  a  deed, — Co.  Lit.  0,15.  (b) 
[  252  ]  But  tenant  by  the  curtesy  eannot  claim  any  estate  lying  in  grant  with- 
out the  deed,  because  he  has  the  property  in,  and  custody  of  the  deeds 
in  right  of  his  wife,  and  that  property  cannot  be  divested  out  of  him  dur- 
ing the  continuance  of  his  estate. — Dr.  Leyjield's  Ca.  sup. 

So  also  he  cannot  defeat  an  estate  of  freehold  without  shewing  the 
deed,  for  the  act  of  livery  is  an  estoppel  that  runs  with  the  land,  and 
bars  all  people  to  claim  it  by  virtue  of  any  condition,  without  the  condi- 
tion appear  in  a  deed,  and  since  the  custody  of  the  deed  resides  with  him 
he  must  shew  the  deed. — Fide  ante,  p.  £51. 

But  where  a  person  is  an  utter  stranger  to  any  deed,  there  in  pleading 
he  is  not  compelled  lo  shew  it.  As  if  a  man  mortgage  his  land,  and  the 
mortgagee  let  the  land  for  a  year,  reserving  rent,  and  then  the  condition 
be  performed,  and  the  mortgagor  re-enter  ;  the  lessee  in  bar  of  an  action 
of  debt  may  plead  the  condition  and  re-entry  without  shewing  the  deed, 
for  the  lessee  was  never  entitled  to  the  custody  of  the  deed. 

So  if  a  man  bring  a  praecipe  against  him,  he  may  iplead  that  he  was 
only  a  mortgagee,  and  that  the  condition  waS  performed,  so  that  he  has 
no  longer  seisin  of  the  estate,  and  this  without  shewing  the  deed ;  for 
upon  performance  of  the  condiljon  the  property  of  the  deed  is  no  longer 
in  the  mortgagee,  but  it  ought  to  be  rebailed  to  the  mortgagor. 

So  if  in  action  of  waste,  or  in  discharge  of  the  ancestor's  rent,  the 
tenant  plead  a  grant  of  the  reversion  and  attornment  ?ifter,  he  need  not 
shew  such  grant. 

As  no  party  shall  take  advantage  of  his  own  negligence  in  not  keeping 
of  his  deeds,  which  in  all  cases  ought  to  be  fairly  produced  to  the  court; 
so  his  adversary  shall  not  take  any  advantage  in  his  violent  detaining  of 
them  ;  for  the  one  by  the  violent  taking  away  of  the  deeds  gives  a  just 
excuse  to  the  other  for  not  having  ihem  at  command  ;  {Co.  Lit.  226) 
and  no  man  can  ever  take  advantage  of  his  own  injury,  and  therefore  it 
is  a  good  plea  for  one  party  to  say,  that  the  other  entered  and  took  away 
the  chest  in  which  the  deeds  were. — fVi/marlcs  Ca.  M.  35  &  36  Eliz. 
5  Co.  75. 

Letters  patent  inrolled  in  the  same  court,  or  records  of  the  same  court, 
need  not  be  profered  to  the  court,  but  a  deed  inrolled  must ;  for  all  re- 
cords that  are  public  acts,  and  that  lie  for  the  direction  of  that  court  in 
matters  of  judicature,  must  be  taken  notice  of,  and  therefore  they  need 
[  *253  ]  "ot  be  referred  to  with  a  prout  *  patet  per  recordurn,  for  the  court  will  take 
notice  of  the  course  and  orders  of  the  court  upon  reference  to  them.  The 

deeds 
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deeds  inrolied  are  no  more  than  the  private  acts  of  the  parties  authen- 
ticated by  the  court,  and  they  do  not  lie  for  the  direction  of  the  court, 
but  take  hold  of  the  authority  of  the  court  to  give  them  credit,  and 
therefore  the  court  does  not  take  notice  of  them,  unless  they  be  pleaded. 
(Co.  Lit.  0.25  (b). )  But  by  19  yinn.  c.  18.  where  any  bargain  and  sale 
inrolJed  is  pleaded  with  a  profert,  the  party  to  answer  such  profert,  may 
produce  a  copy  of  the  inrolment. 

Since  the  term  (to  avoid  entering  the  several  continuances  of  business^ 
is  reckoned  as  one  continued  law  day ;  therefore  the  deeds  pleaded  shall 
be  in  the  custody  of  the  law  during  the  whole  term,  being  the  day  wherein 
they  are  pleaded  ;  and  being  then  before  the  court,  any  body  may  take 
advantage  of  them  ;  but  since  they  belong  to  the  custody  of  the  party,  if 
the  deed  be  not  denied,  it  shall  go  back  to  the  party  after  the  term  is 
over,  and  then  no  body  can  take  advantage  of  it  without  a  new  profert. 
Therefore  the  plaintiff  in  K.  B.  may  take  advantage  of  the  condition  of  a 
deed  in  his  replication,  because  it  runs,  et  prccdict'  A.  dicii,  as  of  the 
same  term ;  but  he  cannot  take  advantage  in  his  replication  of  a  deed  in 
C.  B.  becaus6  they  enter  an  imparlance  to  another  term.  (JVymarlis  Ca. 
sup.  Co.  Lit.  231.  b.)  But  where  the  deed  comes  in  and  is  denied,  it 
remains  in  court  till  the  plea  is  determined  ;  therefore  while  it  is  tied  up 
to  one  court,  and  is  impossible  to  be  removed,  it  shall  be  pleaded  in 
another  without  shewing.  And  if  on  the  issue  of  non  est  factum  it  be 
found  against  the  deed,  it  shall  be  kept  in  court  for  ever,  to  hinder  any 
more  use  being  made  of  it. —  Fitch  v.  IVells,  H.  4  Ann.  1  Salk.  215. 

In  an  action  of  debt  upon  bond,  it  is  matter  of  substance  to  make  a 
profert  of  the  deed,  because  it  is  the  contract  on  which  the  court  ought 
to  found  their  judgment,  and  therefore  it  ought  to  be  exhibited  to  the 
court.  (Dauheny  v.  Banister,  T.  2  Jac.  I.  Cro.  Jac.  32.)  But  it  is  not 
matter  of  substance  to  shew  letters  of  administration,  for  whether  they 
be  legally  granted  or  not  belongs  to  the  cognizance  of  the  spiritual  court, 
and  therefore  their  legality  cannot  be  weighed  at  common  law. 

Wherever  the  plaintiff  is  bound  to  make  a  profert,  the  defendant  is  by 
law  entitled  to  oyer,  nor  can  the  court  upon  any  pretence  dispense  with 
the  giving  of  it. — Soresby  v.  Sparrow,  E.  l6  Geo.  11.  Str.  llSG.(a) 

Secondly,  Of  giving  deeds  in  evidence  to  the  jury. 

And  the  general  rule  is,  that  the  deed  itself  must  be  given  in  evi-    [  254  ] 
dence,  and  must  be  proved  by  one  witness  at  the  least,  (b)  >--' 

But 


(a)  As  to  where  oi;er  of  a  counter-  {b)  It  has   been  held,     however, 

part    is    good     oyer,     vide  Read  v.      that   subscribing  witnesses   are  not 
Brookman,  3  T.  Rep.  l60.  necessary  to   the  validity  of  a  deed. 

Com. 
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But  there  are  some  exceptions  to  the  general  rule  of  giving  the  deed 
itself  in  evidence,  viz: 

^s  to  the  Jirst  part  of  this  rule. — 1 .  Where  the  deed  is  proved  to  be 
in  the  hands  of  the  opposite  party,  who  upon  being  called  upon  refuses 
to  produce  it,  a  copy  of  it  will  be  good  evidence  •  (  Peterborough  v.  Mor- 
daunt,  E.  1672.  1  Mod.  94.)  but  such  copy  ought  to  be  proved  by  a 
witness  who  has  compared  it  with  the  original,  for  otherwise  there  is  no 
proof  of  its  being  a  true  copy. — Eden  v.  Chalkill,  M.  1 3  Car.  II.  1  Kcb. 
117.  (a) 

If  the  opposite  party  produce  the  deed  on  notice,  it  shall  be  read  with- 
out any  proof  of  the  execution. — Thompson  v.  Jones,  M.  18  Geo,  HI. 

Where  a  will  remains  in  chancery  by  the  order  of  the  court,  a  copy 
may  be  given  in  evidence,  because  the  original  is  not  in  the  power  of  the 
party.  (Rex  v.  Inhabitants  of  Middlezoy,  T.  27  Geo,  III.  2  T.  Rep. 
41.)  (b)  So  where  it  is  proved,  that  the  deed  itself  is  destroyed  by 
fire,  a  copy  of  it  may  be  given  in  evidence ;  but  perhaps  in  such  case, 
if  it  came  out  in  evidence  that  there  are  two  parts  executed,  and  the 
loss  of  one  only  was  proved,  a  copy  would  not  be  admitted.  (Dr.  Le^- 
f  eld's  Ca.  H.  8  Jac.  I.  10  Co.  90.)  So  if  it  were  proved,  that  the 
deed  came  into  the  hands  of  the  defendant's  brother,  under  whom  the 
defendant  claims,  a  copy  ought  to  be  read,  even  though  the  defendant 
have  sworn  in  an  answer  in  chancery  that  he  has  not  got  the  original. 
(Thurston  y.  Delahay,     Hereford  Ass,   1744.    Piitchard  \.  Si/nionds, 

Com.  Dig.  tit.  Fait,   B.  4.     Et  vide      these  cases  proof  of  the  party's  hand- 
Garret^  V.  Lister,  1  Lev.  25.    There-      writing  will  be  sufficient, 
fore,  if  there  be  none,  or  if  a  sub-  (//)  If  a  deed  be  in  the  hands  of 

scribing  witness,  being  called,  deny      an  adverse  party,  or  lost  or  destroyed 

seeing  it  executed.  Grellier  v.Neale,  (after  notice  to  produce  it),  an  cxa- 

Peake  N.  P.  146.     Abbot  \.P  turn  be,  mined    copy  may  be    produced,    or 

Dongl.  206.  (21 C.)     LoKe  v.  Joliffe,  parol  evidence  may  be  given   of  its 

1  Bla.  365;  (which  it  is  not  neccs-  contents.  Reed  \.Brool:man,  3  T.  K. 

sary  that  he   should   see.     Park  v.  151.     Robinson   v.  Davies,    1    Stra. 

Mears,  2  Bos.  &  Pull.  217 ;)  or  if  it  526.     Yoxing  v.  Hohnes,  1  Stra.  70. 

appear   that   a   fictitious  name  has  But  it  must  be  first  proved,  that  the 

been  put  as  a  witness  by  the  party  original    was    genuine.     Goodier  v. 

/    who  executed  the  deed.     I'assett  v.  Lake,   1  Atk.  446. 
{f     Brorvn,  Peake  N,  P.  23  ;  or  that  the  (b)  According  to  Gordon  et  aV  v. 

i     person   attesting   was   interested    at  Secretan,  8  East,  548,   this  case  has 

]      the  time,  and  so  continues   at   the  been  over-ruled,  and  it  appears  that 

time  of  the  trial.     Swire  v.  Belt,   5  the  production  of  a  deed  at  the  trial, 

T.  Rep.  371  ;  or  if  one  of  two  wit-  by  notice  from  the  other  party,  docs 

nesses    was    administrator    of    the  not  supersede  the  necessity  of  prov- 

obligee  and  plaintiff  in  the  action,  ing  it  by  a  subscribing  witness ;  and 

and  the  other  could  not  be  found,  the  in  Wetherston  v.  Edgiiiton,  2  Camp, 

instrument    itself    appearing  prima  94,  it  was  held,    that  an  agreement 

facie    to    be    sealed    and    delivered,  must  be  proved,  as  if  it  came  from 

Cu7dife  V.  Sef ton,  2  East,  183.      In  the  party  calling  for  it. 

Hereford, 
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Hereford,  1744.  Bartlett  \.GawIer/V.  14  Geo.  II.  IL  B.)  And  in 
these  cases,  it'  the  party  have  no  copy  he  may  produce  an  abstract,  nay 
even  give  parol  evidence  of  the  contents.  And  where  possession  has 
gone  ah)ng  with  a  deed  many  years,  the  original  of  which  is  lost  or  de- 
stroyed, an  old  copy  or  abstract  may  be  given  in  evidence  without  being 
proved  to  be  true,  because  in  such  case  it  may  be  impossible  to  give  bet- 
ter evidence. — (Sty.  205,  is  here  referred  to,  but  there  is  no  such  point.) 
jlnd  as  to  the  second  part  of  the  ride ;  the  deed  must  be  proved  to  the  \ 
JU17  by  one  witness  at  least,  for  though  the  deed  be  produced  under 
hand  and  seal,  and  the  hand  of  the  party  be  proved,  yet  that  is  no  full 
proof  of  the  deed ;  for  the  delivery  is  necessary  to  the  essence  of  the  deed, 
and  there  is  no  proof  of  a  delivery  but  by  a  witness  who  saw  it.  {a) 

But 
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(rt)  By  statute  Q6  Geo.  III.  c.  57, 
e.  38,  bonds  and  other  deeds,  and 
writings,  executed  in  the  East  Indies, 
may  be  given  in  evidence,  on  proof 
of  tlie  writing  of  the  obligor,  party 
or  parties  respectively,  and  of  the 
witness  or  witnesses  respectively,  and 
that  such  witness  or  witnesses  is  or 
arc  resident  in  the  East  Indies. 

If  a  subscribing  witness  go  abroad 
after  the  execution  of  the  deed,  and 
be  so  at  the  time  of  the  trial,  or  if 
he  die,  or  become  interested,  proof 
of  his  hand-writing,  as  the  next  best 
evidence,  must  be  given.  Coghlan 
V.  Williamson,  1  Dougl.  S*).  (93.) 
Holmes  v.  Pontin,  Peake  N.  P.  .9.9. 
Barnes  v.  Trowpoxvshy,  7  T.  R.  265. 
Adams  v.  Kerr,  1  Bos.  &  Pull.  360. 
Prince  v.  Blackhourne,  '2  East,  2oO. 
Jones  V.  Mason,  2  Stra.  833.  Go.ss 
V.  Tracey,  I  P.  \V.  289.  Godfrey  v. 
Morris,  1  Stra.  34.  But  iu  all  these 
cases  it  has  been  usual;  and  in 
Adams  \.  Kerr,  sup.  it  was  held  ne- 
cessary to  prove  the  hand-writing  of 
the  party  to  the  deed  also.  Vide 
IVallis  v.  Delaneey,  7  T.  Rep.  2(j6, 
n.  (c.)  A  foundation,  however,  must 
always  be  laid,  by  shewing  the  si- 
tuation in  which  the  party  stands. 
Vidii  Peake's  Evid.  100,  101, 

The  subscribing  witness  to  a  deed, 
being  a  Frenchman,  generally  re- 
sident in  France,  Lord  Kenyon  re- 
ceived the  deed  in  evidence,  on  proof 
of  his  hand-writing;  but  he  said,  if 
jthe  witness  had  been  an  Englishman, 


occasionally  absenj:  in  Prance,  such 
proof  could  not  have  been  admitted. 
Holmes  v. Pontin,  sup. 

But  if  a  subscribing  witness  is 
living,  and  able  to  attend,  he  alone 
must  prove  the  deed,  and  his  evi- 
dence cannot  be  dispensed  with  by 
any  confession  of  the  deed  offered  iu 
proof  either  against  him,  Johnson 
v.  Mason,  1  Esp.  N.  P.  Rep.  ^^ ;  or 
against  a  third  person.  Abbott  v. 
Plumb,  Dou;;!.  206".  (21 5.)  Laing 
V.  Raine,  2  Bos.  Ik  Pull.  85.  Nor 
is  the  admission  of  the  execution  of 
a  bond,  by  answer  to  a  bill  filed  to 
obtain  it,  suflicient,  without  account- 
ing for  the  absence  of  the  witness. 
Call  v.  Vanning,  4  East,  53.  But 
when  a  man,  on  his  examination 
before  commissioners  of  bankruptcy, 
produced  the  bankrupt's  bill  of  sale, 
and,  ill  his  deposition,  admitted  the 
execution  of  it,  this  will  be  held  suf- 
ficient evidence  in  trover  by  the  as- 
signees for  the  goods.  Bowles  v.  Lang- 
txorthy,  5  T.  Rep.  366. 

Furthermore,  upon  the  subject  of 
the  execution  of  deeds,  and  of  the 
proof  thereof,  by  the  subscribing 
witnesses,  it  has  been  determined, 
that  an  admission  of  the  signature 
of  the  attesting  witness  to  a  hond, 
admits  all  he  would  have  proved 
(presumptively,)  and  therefore  is  an 
admission  of  the  delivery  by  the  de- 
fendant. Mikvard  v.  Tetuplc,  1  Camp. 
375.  Et  vide  Call  v.  Dunning,  4 
East,  53.  Cunliffe  v.  Sefton,  2  T.  R. 

183. 
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But  to  this  part  of  the  rule  there  are  likewise  exceptions.     As  where 

the  witness  to  a  deed  being  subpuened  did  not  appear,  but  to  prove  it  the 

party's  deed  they  proved  an  indorsement^  reciting  a  proviso  within,  that 

if 


183.     Prince    v.  Blackhourn,    ibid. 
250. 

In  Phipps  V.  Parker,    1  Carapb. 
41 2,  an  instrument  purported  to  have 
been   executed    by   two   persons   in 
the  presence  of  I.  S.    I.  S.  swore  it 
had  not   been   executed  by  either  of 
them  in  his  presence.     It  was  then 
proposed  to  prove  the  execution   of 
the  deed   by  evidence  of  the  hand- 
\vriting  of  the  two,  and  by  shewing 
that  they  had  subsequently  acknow- 
ledged it  to  be  their  deed.    Per  Lord 
Ellenborovgh.     The  policy  purports 
to  have  been  executed   in   the  pre- 
sence of  the  witness  ;  if  it  was  not 
so,  the   conclusion   is,  that   it  was 
never  executed  as  a  deed,  although 
it  may   have   been   signed    by  these 
two.     Nor  can  I  admit   evidence  of 
their  acknowledgment,  since  the  at- 
testation points  out  the  specific  mode 
in    which    the   execution    is    to    be 
proved.    But  he  allowed  that  in  such 
a  case  at  Lowe  v.Jollife,  1  Bla.  365. 
where  the  witnesses  conspired  to  per- 
jure themselves,  other  evidence  will 
be  admitted  to  prove  the  fact.    Here 
was  no  imputation  on  the  witness. 

According  to  19  Car.  II.  c.  6.  with 
respect  to  leases  dependent  on  lives, 
and  also  according  to  tiie  statute  of 
Bigamy  (1  Jac.  I.  c.  11.)  the  pre- 
sumption of  the  duration  of  life  with 
respect  to  persons  of  whom  no  ac- 
count can  be  given,  ends  at  the  ex- 
piration of  seven  years  from  the  time 
they  wore  last  known  to  be  living. 
Doe  V.  Jesson,  6  East,  85. 

Strict  proof  is  required  of  the 
diligent  search  after  an  attesting 
witness,  and  to  no  effect,  before  the 
hand-writing  of  the  witness  can  be 
proved.  In  this  case  the  attesting 
witness  was  an  attorney,  and  they 
proved  he  had  disappeared  a  year 
ago,  and  had  not  since  been  heard  of; 
that  he  was  not  to  be  heard  of  at  his 
oflicc,  but  no  evidence  was  given  of 
inquiry  at  the  house  he  had  occupied. 


Held  that  this  was  not  enough. 
Then  they  proved  a  commission  of 
bankruptcy  had  been  taken  out,  to 
which  he  never  appeared.  And  Lord 
Ellcnborough  said,  this  was  sufficient 
to  let  in  proof  of  the  hand-writing, 
as  he  would  presume,  from  his 
not  surrendering,  that  he  was  out 
of  the  kingdom.  Wardellv.  Fermor, 
2  Campb.  282. 

If  the  name  of  a  fictitious  person 
be  put  as  a  subscribing  witness,  proof 
of  the  party's  hand-writing  is  suffi- 
cient evidence  of  its  execution. 
Fassct  V.  Broun,  Pea.  Ca.  23. 

Upon  a  subsciibing  witness  to  a 
deed  denying  she  had  seen  it  exe- 
cuted, evidence  was  admitted  of  the 
hand-writing  of  several  of  the  parties 
to  it,  and  Lord  Kenyan  directed  the 
jury  to  presume  the  sealing  and  de- 
livery. GreUier\.  Ncale,  ih.  146.  If 
there  be  a  subscribing  witness  to  a 
deed, who  is  living,  and  in  a  situation 
to  be  examined,  the  execution  can 
only  be  proved  by  his  testimony,  and 
the  acknowledgment  by  the  party 
will  be  insafficicnt;  and  even  an  ad- 
mission of  the  execution  of  a  bond 
in  an  answer- to  a  bill  in  chancery, 
filed  for  that  purpose,  will  be  insuf- 
ficient, unless  it  be  proved  that  the 
subscribing  witness  had  been  search- 
ed for  and  could  not  be  found. 
Johnson  v.  Mason,  1  Esp.  N.  P.  Ca. 
89,  cited  in  Phipps  v.  Parker y  1 
Campb.  414  n. 

It  appeared  that  a  subscribing 
witness  to  a  bond  was  in  Scotland, 
and  that  a  letter  was  sent  by  post  to 
him  by  plaintiff',  requesting  his  at- 
tendance on  the  trial ;  that  an  an- 
swer was  received  from  him,  stating 
his  inability  to  attend  on  account  of 
illness ;  the  hand-writing  was  not 
proved,  but  a  witness,  who  had  cor- 
responded with  him,  proved  it  by 
that  kind  of  knowledge.  The  plain- 
tift's  attorney  also  proved  he  had 
given  directions  to  plaintiff's  agent 

in 
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if  he  paid  such  a  sum  the  deed  should  be  void,  and  acknowledging 
that  the  sum  was  not  paid,  and  by  the  indorsement  he  expressly  owned 
it  to  be  his  deed,  and  upon  this  it  was  read. — Dillon  v.  Crawley, 
E.  13  W.  III.  12  Mod.  500. 

So  it  has  been  holden,  that  a  deed  to  lead  the  uses  of  a  fine  or  re- 
covery may  be  read  without  proof  of  its  being  executed ;  (Glascock  v. 
Sir  William  Warren,  H.  12  W.  III.)  the  reason  of  which  seems  to  be, 
that,  by  the  fine  being  levied,  it  appears  the  parties  intended  to  convey 
die  land  to  some  use  or  other,  and  therefore  the  law  will  admit  of  slight 
proof  to  shew  what  use  was  intended  ;  since  the  slightest  proof  without 
other  to  contradict  it,  will  turn  the  presumption  on  that  side  ;  and  there- 
fore though  a  counterpart  of  a  deed  without  other  circumstances  be  not 
evidence  in  other  cases,  {Anon.  M.  1704.  Salk.  287.)  ("a^  yet  it  has  been 
holden  so  to  be  in  the  case  of  a  fine  and  recovery.  However,  in  a  case, 
reserved  from  Hereford  assizes  by  Mr.  Justice  William  Fortescue,  all 
the  judges  were  of  opinion  that  such  a  deed  to  lead  the  uses  of  a  fine 
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in  town  to  inquire  for  the  witness, 
and  the  inquiry  had  been  without 
effect.  The  above-mentioned  letter 
to  the  witness  was  datsd  July  29th, 
1810.  The  answer  was  dated  ^«gW5^ 
2d.  The  place  of  residence  was  L>j/- 
sart,  in  Scotland,  430  miles  from 
Cambridge^  and  the  assizes  at  Cam- 
bridge were  on  the  14th  of  August. 
Upon  this  evidence  Sir  James  Mans- 
Jield  let  in  secondary  evidence  of  the 
hand-writing  of  the  subscribing  wit- 
ness. Anderson  v.  Stephens,  Cam- 
bridge Assizes,  1810. 

Though  a  deed  be  cancelled,  it 
can  only  be  proved  by  a  subscribing 
witness,  if  there  be  one.  Breton  v. 
Cope,  Pea.  Ca.  32, 

If  an  attesting  witness  swear  that 
he  did  not  see  the  deed  executed,  it 
is  to  be  treated  as  if  there  was  no 
attesting  witness,  and  evidence  of  the 
hand-writing  of  the  party  is  sufficient 
proof  of  its  execution.  Per  Laxv- 
rcnce,  J.  in  Fitzgerald  v.  Elsee,  2 
Camp.  635.  So  in  the  case  of  a  pro- 
missory note.  Lemon  v.  Dean,  ib.  (n.) 
(a)  It  has  been  said,  that  a  coun- 
terpart cannot  be  given  in  evidence, 
without  giving  some  accoupt  of  the 


original.  Vide  Anon.  Salk.  287,  sup. 
and   it   is   the  general   practice   to 
give  a  tenant  notice  to  produce  his 
lease  in  an  action  at  the  suit  of  his 
landlord.     But   Mr.  Peake  (Law  of 
Evid.  98,  (n.)) considers,  that  the  du- 
plicate of  a  deed,  executed  by  the 
party  himself,  should  be  received  as 
evidence  of  the  whole  contents  against 
hnn ;  though,  otherwise,   if  the  de- 
mise came  in  question  in  an  action 
against  the  lessor,  or  other  person. 
So  in  an   ejectment  by  a  landlord 
against  his  tenant,   plaintiff  proved 
the  tenant's  execution  of  the  coun- 
terpart,  but  did  not  give  him  notice 
to  produce  the  original ;  wherefore 
defendant's  counsel  objected   to  th« 
counterpart  being  read.     But  Laxo- 
rence,  J.  said,  it  Avas  sufficient,  as  an 
acknowledgment  by  the  defendant, 
under  his  hand  and  seal,   that  the 
lessor  of  the  plaintiff  had  demised 
to   him,    and    that  he  had    become 
tenant  under   the  terms  mentioned 
in   the  counterpart;  and   a  motion 
for  a  new  trial  in  this  case  was  after- 
wards refused.  Roe,  ex  dem.  IVest  v. 
Davies,  7  East,  363, 

must 
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must  be  proved,  and  therefore  it  seems,  as  if  the  case  in  Salk.  likewise 
were  not  law. — Griffith  v.  Moore. 

If  the  deed  be  thirty  years  old  it  may  be  given  in  evidence  without 
any  proof  of  the  execution  of  it :  however,  there  ought  to  be  some  ac- 
count given  of  the  deed,  where  found,  S)X.  And  if  there  be  any  blemish 
in  the  deed  by  razure  or  interlineation,  the  deed  ought  to  be  proved, 
though  it  were  above  thirty  years  old,  by  the  witnesses  if  living,  and  if 
they  be  dead,  by  proving  the  hand  of  the  witnesses,  or  at  least  one  of 
them,  (a)  and  also  the  hand  of  the  party,  in  order  to  encounter  the  pre- 
sumption arising  from  the  blemishes  in  die  deed,  and  this  ought  more 
especially  to  be  done,  if  the  deed  import  a  fraud  ;  as  where  a  man  con- 
veys a  reversion  to  one,  and  after  conveys  it  to  another,  and  the  second 
purchaser  proves  his  title  ;  because  in  such  case  the  presumption  arisincr 
from  the  antiquity  of  the  deed  is  destroyed  by  an  opposite  presumption  j 
for  no  man  shall  be  supposed  guilty  of  so  manifest  a  fraud. — Chetlle  v. 
Found,  Heref.  Assize,  1701.  Gilb.  Evid.  103. 

It  has  been  said,'that  a  deed  of  bargain  and  sale  inrolled  may  be  given 
in  evidence,  without  proving  the  execution  of  it,  because  the  deed  by 
law  does  need  inrolment,  and  therefore  the  inrolment  shall  be  evidence 
of  the  lawful  execution  :  but  that  where  a  deed  needs  no  inrolment, 
there,  though  such  deed  be  inrolled,  the  execution  of  it  must  be  proved ; 
because  since  the  officer  is  not  intrusted  by  the  law  to  inrol  such  deed, 
the  inrolment  will  be  no  evidence  of  the  execution,  and  the  following 
cases  are  cited  in  support  of  this  doctrine.  {Page's  Case,  29  &  30  Eliz. 
5  Co.  54.  Eden  v.  Chalkill,  M.  13  Car.  II.  1  Keb.  117.  Goodson  v. 
Jojies,  E.  1655.  Sty.  445.)  However,  the  law  may  well  be  doubted,  not- 
withstanding that  deeds  of  bargain  and  sale  inrolled  have  frequently  in 
trials  at  Nisi  Prius  been  given  in  evidence  without  being  proved.  In 
I  *2o6  ]  *  support  of  which  practice,  the  case  of  Smartle  v.  PVilliams,  in  Salk. 
280,  is  much  relied  on  ;  but  that  case  is  wrong  reported,  for  it  appears 
by  S.  C.  in  3  Lev.  387,  that  the  acknowledgment  was  by  the  bargainor, 
and  so  it  is  stated  in  Salk.  MS.  besides,  it  appears  from  both  the  books 
that  it  was  only  a  term  that  passed,  and  consequently  it  was  no  inrol- 
ment within  the  statute. 

If  divers  persons  seal  a  deed,  and  one  of  them  acknowledge  it,  it 
may  be  inrolled,  and  may  ever  after  be  given  in  evidence  as  a  deed  in- 
rolled  ;  but  it  would  be  of  very  mischievous  consequence  to  say  there- 

(a)  Evidence  of  a  dying  confes-      forged.     Aveson   v.  Lord  Kinnairdy 
sion,  by  the  subscribing  witness,  to      6  East,  195. 
a  deed,  may  be  given   to  prove  it 

fore 
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fore  that  a  deed  inrolled  upon  the  acknowledgment  of  a  bare  trustee, 
miglit  be  given  in  evidence  against  the  real  owner  of  the  land  without 
proving  it  executed  by  him.  {Thiirle  v.  Madison,  M.  1655.  Sty.  462.) 
However,  that  has  been  the  general  opinion,  and  it  seems  fortified  in 
some  degree  by  \0  Ann.  c.  18,  before  taken  notice  of. 

On  the  other  hand  it  seems  as  absurd  to  say  that  a  release,  which  has 
been  inrolled  upon  the  acknowledgment  of  the  releasor,  should  not  be 
admitted  in  evidence  against  him  without  being  proved  to  be  executed, 
because  such  release  does  not  need  inrolment ;  and,  in  fact,  such  deeds 
have  often  been  admitted  ;  and  that  was  the  case  of  Smartle  v.  PVilliams 
tlie  deed  did  not  need  inrolment,  yet  being  inrolled  on  the  acknowledg- 
ment of  tiie  bargainor,  it  was  read  against  him  without  being  proved. 

A  deed  may  be  given  in  evidence  on  a  rule  of  court  by  consent,  with- 
out being  proved  ;  for  the  consent  of  parties  is  conclusive  evidence,  as 
the  jury  are  only  to  try  such  facts  wherein  the  parties  differ. — Anon. 
17  Car.  ir.  1  Sid.  269  (n.) 

Though  a  deed  of  feoffment  be  proved  to  be  duly  executed,  yet  that 
is  not  sufficierjt  to  convey  a  right,  unless  livery  of  seisin  be  likewise 
proved.  However,  where  the  deed  is  proved,  and  possession  has  always 
gone  with  the  deed,  there  livery  shall  be  presumed  :  but  if  possession 
have  not  gone  along  with  the  deed,  the  livery  must  be  proved ;  for  since 
livery  is  to  give  possession  on  the  deed,  where  there  is  no  possession, 
the  presumption  is,  that  there  was  no  livery,  and  consequently  livery  must 
be  proved  to  encounter  that  presumption,  (a)     If  the  jury  find  a  deed 

(a)  So  if  a  bonJ,  above  30  years  was  recited,  or  any  claimants  under 

old,   be  found  amongst  the  papers  of  him,  but  not  as  against  a  stranger, 

an  intestate,  i^yrZies  v.rr/ia/e,  Peake's  Ford  \.  Grey,    1   Salk.   286.     Fitz- 

Evid.113;  or  of  a  public  company,  gerald  v.  Eustace,  Gilb.  Evid.  100. 

Chelsea  Waterxcorks  Company  v.  CoW'  In   some   cases,   however,   a  recital 

per,   1  Esp.  N.  P.  Ca.  275,   the  due  has    been     deemed    but    secondary 

execution    will    be    presumed    from  evidence   against    the   party  to   the 

the   place  where   it  was    found,    if  deed,  reciting,  and  admissible  only 

there  be  no  erasure  or  alteration  in  when  the  recited  deed  was  shewn  to 

it;  and  in  Rex  \.  Ay  ton  Inhabitants,  be  lost,  or  some  other  good   reason 

5  T.  Rep.  239)  the  bare  production  for   not  producing  it.     Vide  Cragg 

of  a  parish  certificate,  30  years  old,  v.  Norfolk,    2   Lev.    108.     Ford   v. 

was  allowed.  Sed  seats,  whore  aeon-  Grey,  6  Mod.  45.     The  general  re- 

trary  presumption   is   raised   by  cir-  ceived   opinion    now,    however,    is, 

cumstances,  as  \n  Chettle  v.  Pound,  that  even  the  admission  of  a  deed, 

ante,  255  a,   and   Howell  v.   Lloyd,  on  ©ath,  will  not  prevent  the  ncces- 

Peake's  Evid.  A  pp.  Ixxxix.  3d  edit,  sity  of  giving   regular  evidence   of 

So  the  recital  of  one  deed  in  an-  its  execution.  Vide  Johnson  v.  Ma- 
other  has  been  deemed  sufficient  son,  1  Esp.  N.  P.  Ca.  Sp.  Abbott 
evidence  of  the  recited  deed,  against  v.  Plumbe,  Dougl.  206.  (21 6.)  Laing 
the  party  to  the  deed,  in  which  it  v.  Raine,  2  Bos.  &  Pull.  85. 

of 
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of  feoffment,  and  that  possession  has  gone  along  with  the  deed,  yet, 
unless  they  expressly  find  a  livery,  the  court  cannot  adjudge  it  a  good 
r  *257  1  conveyance;  for  they  are  only  judges  of  what  *  is  law  and  have  nothing 
to  do  with  any  probability  of  fact ;  therefore  they  cannot  conclude  that 
there  was  a  lawful  conveyance,  unless  the  jury  find  a  delivery  of  the 
fee. 

If  the  issue  be  feqfavit  vel  non,  and  a  deed  of  feoffment  and  livery 
be  proved,  it  cannot  be  given  in  evidence  that  it  wa«  made  by  covin  to 
defraud  creditors ;  for  it  is  a  feoffmcui  tiel  quel,  and  the  covin  ought  to 
have  been  specially  pleaded ;  aliter  if  the  issue  be  seised  or  not  seised  : 
for  he  remains  seised  as  to  creditors  notwithstanding  the  feoffment. — 
Humberton  v.  Howgill,  H.  12  Jac.  I.   Hob.  72. 

Tliis  leads  me  to  take  notice  of  the  several  acts  of  parliament  that 
have  been  made  to  prevent  fraudulent  conveyances,  and  the  determina- 
tions thereupon ;  that  it  may  be  seen  by  what  evidence  a  conveyance 
may  be  defeated  after  the  execution  of  it  has  been  proved. 

Fraudulent  Convej/ances. — By  13  FAiz.  cap.  5,  for  the  avoiding  and 
abolishing  of  any  feigned  covenous  and  fraudulent  feoflfments,  gifts, 
grants,  alienations,  conveyances,  bonds,  suits,  judgments,  and  execu- 
tions, as  well  of  lands  and  tenements  as  of  goods  and  chattels,  contrived 
to  delay,  hinder  or  defraud  creditors  and  others  of  their  just  and  lawful 
actions,  suits,  debts,  accounts,  damages,  penalties,  forfeitures,  heriots, 
mortuaries,  and  reliefs ;  it  is  enacted,  that  all  and  every  feoffment,  gift, 
grant,  alienation,  bargain,  and  conveyance  of  lands  and  tenements,  here- 
ditaments, goods  and  chattels,  by  writing  or  otherwise,  and  all  and  every 
bond,  suit,  judgment,  and  execution,  had  or  made  for  any  intent  or 
purpose  before  declared,  shall  be  taken  (only  as  against  them  whose 
action,  Sfc.  by  such  covenous  practice  is  disturbed,  delayed,  or  defrauded) 
to  be  void ;  any  pretence,  colour,  feigned  condition,  expressing  of  use 
or  other  matter,  or  thing  to  the  contrary  notwithstanding ;  provided  it 
shall  not  extend  to  any  estate,  or  interest  in  lands  or  tenements,  goods, 
or  chattels,  had,  made,  conveyed,  or  assured  upon  good  consideration, 
and  bond  fide  to  any  person  not  having  at  the  time  of  such  con- 
veyance or  assurance,  notice  of  such  covin,  fraud,  or  collusion,  (a) 

It 

(a)  As  to  sales  void  by  this  sta-  Edwards  v.  Ilarbeti,  2  T.  I{ep.  595. 

tutc,  it  has  been  hold,  that  where  a  Even  though  such  an  assignment  be 

man  makes  a  bill  of  sale,  or  other  made    for  the    benefit  of    creditors 

conveyance  of  his   efibcts,    and    no  signing  a  deed  of  composition.  Bam- 

possession  accompanies  the  transfer,  ford  v.  Barotty    2  T.  Rep.   594,  (n.) 

it   shall    be   deemed    a   fraud,    and  And  if,   after  the  death  of  the  as- 

llrpver  will  lie  for  the  goods  so  sold,  signor,  in  possession  of  the  goods, 

the 
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It»  seems  settled  that  no  conveyance  shall  be  deemed  fraudulent  within 
the  statute,  unless  it  can  be  proved  that  the  person  was  indebted  at  the 
time,  or  very  near,  so  that  they  may  be  connected  together,  though 
there  have  been  determinations  to  the  contrary  both  by  Sir  J.  Jekyllf 
and  Fortescue,  M.  R. — Walter  v.  Burrows,  in  Cane.  1745.  Ttiylor  v. 
Jones,  1743.  2  Atk.  600. fa) 

A.  being 
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the  assignee  st'll  them,  he  thereby 
makes  himself  executor  de  son  tort. 
Edwards  v.  Harbin,  sup.  Et  vide 
Ilarves  v.  Leader,  post,  pa.  258  a.  In 
the  above  cases,  however,  the  con- 
veyance was  absolute,  but  even  had 
the  deed  been  conditional,  the  ven- 
dors remaining  in  possession  would 
liave  avoided  it.  Per  Buller,  J .  in 
S.  C. 

So  where  the  want  of  immediate 
possession  is  consistent  with  the  deed, 
as  where,  on  the  marriage  6f  Lord 
M.  his  household  goods  were  (inter 
alia)  conveyed  to  trustees  in  strict 
settlement,  and  a  creditor  afterwards 
took  them  in  execution,  it  was  held, 
that  the  statute  was  only  intended 
to  operate  against  frauds,  and  that 
possession  alone  was  no  evidence  of 
fraud  ;  besides,  as  Lady  M.'s  fortune 
was  adequate  to  pay  all  her  Lord's 
debts,  the  goods  were  iairly  protected 
by  this  settlement.  Cadogan  v.  Ken- 
net,  Cowp.  432,  and  Fohi/  v.  Biirnell, 
there  cited. 

So  where  some  cows  were  made 
subjects  of  a  marriage  settlement, 
they  were  held  not  liable  to  the  hus- 
band's debts.  Haselinton  v.  Gill, 
cited  2  T.  Rep.  597  ;  but  in  a  full 
report  of  S.  C.  in  3  T.  Rep.  6"20,  (n.) 
Lord  Maiisjleld  said,  that  the  courts 
had  gone  every  length  to  protect  the 
personal  properly  of  the  wife,  in 
cases  clear  of  fraud,  where  trustees 
were  interposed  before  marriage,  but 
where  the  conveyance  is  made  after 
marriage,  it  is  void  against  creditors, 
S.  C. ;  unless  the  portion  is  paid  at 
the  time,  or  where  the  settlement  is 
made  after  marriage,  in  considera- 
tion of  a  portion  paid  before,  as 
White  v.  Thurnborough,  post,  p.  259. 

But  an  assignment  of  a  ship  at 
sea,  is  not  void  for  want  of  posses- 
sion,  for  the  delivery  of  the  grand 

F 


bill  of  sale  is  a  delivery  of  the  ship 
itself.  Atkinson  v.  Mating,  2  T.  R. 
4:62.  ¥ict  an  absolute  bill  of  sale  of 
a  ship  at  sea,  is  void  under  2G 
Geo.  IIL  c.  (iO.  s.  17,  unless  there 
has  been  a  registry  of  the  ship,  and 
a  certificate  thereof  be  recited  in  the 
bill  of  sale,  even  though  the  vendee 
has  given  an  undertaking  to  restore 
the  ship  on  a  certain  day,  on  re- 
payment of  the  money  advanced  on 
her  credit.  Rollcston  v.  Hibbert,  3 
T.  R.  40^. 

( aj  One  being  indebted  by  set- 
tlement before  marriage,  in  consi- 
deration of  such  marriage,  and  of 
^10,000,  his  wife's  fortune,  (which 
was  supposed  to  be  more  than  the 
amount  of  his  debts),  conveyed  all 
bis  real  estates,  household  furniture, 
SfC.  to  trustees,  to  the  uses  of  his 
marriage  settlement,  which  was  ap- 
proved by  a  master  in  chancery,  of 
which  his  lady  was  a  ward.  This 
conveyance  was  held  not  fraudulent 
against  a  creditor,  at  the  date  of 
the  settlement.  Cadogan  v.Kennety 
sup.  Vide  Jarman  v.  Woolloton,  3 
T.  R.  6 IS.  Haselinton  V.  Gill,  sup. 

One  S.  recovered  a  judgment 
against  C.  in  £.  1791 ;  and  in  E. 
1792,  judgment  was  affirmed  on  a 
writ  of  error  brought  by  him  :  on 
7  th  May,  costs  were  taxed,  and  on 
same  day,  C.  Wrote  to  5.  for  further 
time,  which  was  refused :  on  the 
ne.\t  day,  C.  knowing  that  S.  would 
issue  execution,  sent  to  plaintiff, 
who  was  also  a  creditor,  and  exe- 
cuted a  warrant  of  attorney  to  him, 
on  which  judgment  was  immediately 
entered,  and  a  ^.  fa.  issued,  which 
was  delivered  to  defendant  (the  she- 
riff) two  hours  before  af.  /a.'*  from 
S.  was  lodged.  The  sheriff  levied 
under  S.'s  writ,  and  returned  nw//a 
bona  to  the  plaintiff's,  who  thereupon 
r  brought 
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A.  being  indebted  to  B.  in  o£'400,  and  to  C.  in  i!200,  C.  brings  debt, 
[  *£58  J  and  pending  the  writ,  A.  makes  a  secret  conveyance  of  *  all  his  goods 
and  chattels  to  B.  in  satisfaction  of  his  debt,  but  continues  in  possession, 
and  sells  some  sheep,  and  sets  his  mark  on  others ;  and  it  was  holdeu 
to  be  fraudulent  within  this  act.  J .  Because  the  gift  is  general.  2.  The 
donor  continued  in  possession,  and  used  them  as  his  own.  3.  It  was 
made  pending  the  writ,  and  it  is  not  within  the  proviso ;  for  though  it 
is  made  on  a  good  consideration,  yet  it  is  not  bona  fide.  But  yet  the 
donor  continuing  in  possession,  is  not  in  all  cases  a  mark  of  fraud ;  as 
where  a  donee  lends  his  donor  money  to  buy  goods,  and  at  the  same 
time  takes  a  bill  of  sale  of  them  for  securing  the  money. — Twt/ne's  Case, 
M.  44  Eliz.  3  Co.  83.  (a) 

If  A.  make  a  bill  of  sale  to  B.  a  creditor,  and  afterward  to  C.  another 
creditor,  and  deliver  possession  at  the  time  to  neither,  and  afterward  C 
2  get  possession,  and  B.  take  tbem  from  him,  C.  cannot  maintain  trespass^ 
t  because,  though  the  first  and  second  bill  of  sale  are  both  fraudulent 
against  creditors,  yet  they  both  bind  A.,  and  B.'s  is  the  eldtr  title.  {Baker 
V.  Lhyd,  Per  Holt,  C.  J.  \10Q.)(h)  S.  P.  in  Cmell  v.  Lane,  and 
others,  cor.  BuUer,  J.  at  Worcester,  September,  1783,  where  the  action 
brought  by  C  was  trover,  and  he  held  it  would  not  lie. 

No  person  can  take  advantage  of  this  statute  but  the  creditors  them- 
selves, and  therefore,  where  A.  made  a  fraudulent  gift  of  bis  goods 
to  B.  and  then  died,  B.  brought  an  action  against  A.'s  administrator  for 
the  goods,  and  the  court  held  he  could  not  plead  the  statute,  or  main- 
tain the  possession  of  the  goods,  even  to  satisfy  creditors :  but  the  cre- 


brought  his  action  for  a  false  return,  Twyne^s  Case  (which  is   a  leading 

and  therein  the  question  was,  whether  case  on  this  point),  and  the  other 

the  plaintiff's  judgment  was  void  by  cases  where  the  parties  stood  in  the 

the   statute.     Per  cur.   such  a  pre-  relation  of  the  debtor  and   creditor, 

fcrcnce  may  be  given  to  a  fair  ere-  and  '(vhere  their  object  was  to  defeat 

diior,   in   the  same  manner   as  an  the  other  creditors.     Per  Heath,  J. 

executor  may  confess   a   judgment  This  case  is  clearlydistinguishcd  from 

to  one  creditor,   pending  an  action  Twj/ne's  Case,  there  being  great  no- 

by  another;   and  held,  that  the  rule  toriety  in  the   transaction.     Now  it 

concerning  creditors  of  unequal  de-  is  to  be  observed,  that  Lord  Coke,  in 

grees,  did  not  hold  inter  vivos.  Judg-  Twync's  Case,  recommends,  that  gifts 

ment  for  plaintiff.  Holhird  v.  Andcr-  in  satisfaction  of  a  debt  by  one  who 

son,  5  T.  Rep.  235.  is  indebted  to  others,  also  should  be 

Ca)   Plaintiff  purchased   of    the  made  in  a  public  manner  before  the 

sheriff  under  an  execution,  and  then  neighbours,  and  not  in  private,  for 

allowed  theoriginal  owner  to  continue  secrecy  is  a  mark  of  fraud. 
in  possession.    Plaintiff  was  not  ori-  (bj  Here  they  are  in  pari  passu, 

ginaliy  a  creditor.     Per  Lord  Elclon.  because  possession  is  delivered  to  nei- 

This  is  not  within  the  principle  of  ther. 

ditors 
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ditors  may  charge  the  vendee  as  executor  de  son  tort. — Hazi'es  v.  Leader, 
n.  8  Jac.  I.  Cro.  Jac.  270. 

Judgment  against  T.  K.  who  died,  and  scire  facias  against  the  tenants, 
the  sheriff  returned  B.  a  ter-tenant,  who  came  in  and  pleaded,  that  T.  K. 
enfeoffed  him  long  before  the  judgment,  absque  hoc  that  he  was  seised 
at  the  time  of  the  judgment,  or  at  any  time  after,  whereupon  issue,  and 
the  jury  find  the  feoffment,  but  further  add,  that  it  was  by  covin  to  de- 
fraud the  plaintiff  and  other  creditors,  and  judgment  for  the  plaintiff; 
for  T.  K.  remained  still  seised  as  to  the  creditors  notwithstanding  the 
feoffment ;  but  if  the  issue  had  been  taken  directly,  enfeoffed  or  not 
enfeoffed,  it  had  been  found  against  the  plaintiff,;  for  it  is  a  feoffment 
tiel  quel. — Humherton  \.  Howgill,  H.  12  Jac.  I.  Hob.  72. 

A  settlement  being  voluntary  is  only  an  evidence  of  fraud,  yet  it  has 
always  been  reckoned  sufficient  in  respect  to  creditors ;  but  where  a 
father  and  son  join  in  making  a  settlement,  though  after  marriage,  yet 
it  shall  be  taken  to  be  a  bargain,  and  *  therefore  will  of  itself  niake  a  [*2o9  ] 
consideration,  but  that  must  be  where  neither  could  make  such  settle- 
ment alone. — Hamond  v.  Russel,  M.  12  Geo.  II.  in  Cane. 

3o  a  settlement  after  marriage,  the  portion  being  paid  at  the  same 
time,  is  good  against  creditors,  {White  v.  lliomhorough,  M.  1715.  Pre. 
in  Ch.  426.)  So  it  has  been  holden,  that  a  settlement  after  marriage, 
recited  to  be  in  consideration  of  a  portion  secured,  where  in  fact  such 
portion  has  been  secured,  shall  be  presumed  to  be  in  pursuance  of  an 
agreement  previous  to  the  marriage,  though  no  proof  of  it,  and  so  will 
be  good  against  creditors. — Anon.  M.  1699-  ib.  101. 

JR.  surrenders  a  copyhold  to  his  son  ;  afterwards  on  a  treaty  of  mar- 
riage for  his  son,  he  tells  the  wife's  friends  this  copyhold  was  settled,  in 
consideration  of  which  and  some  leasehold  lands  the  marriage  was  had, 
and  two  thousand  pounds  paid  as  a  portion  ;  and  upon  this  the  surrender 
was  holden  not  to  be  voluntary  or  fraudulent  as  against  creditors. — Kirk 
v.C/ar/c,  H.  1708.  ib.  275. 

The  wife  joined  with  the  husband  in  letting  in  an  incumbrance  upon 
her  jointure  and  barring  the  intail,  and  then  the  uses  were  limited  to  the 
husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  the  sous  in 
tail,  remainder  to  the  daughters  in  tail,  who  were  not  in  the  former  set- 
tlement ;  and  it  was  holden  that  the  daughters  were  not  purchasers, 
so  as  to  shut  out  a  judgment  creditor,  though  the  wife's  parting  with  her 
jointure  had  been  a  good  consideration  to  them  if  it  had  been  so  ex- 
pressed.—i^a//  V.  Buruford,  T.  1700.  ib.  1  i;J. 

A.  brought  an  action  against  M.  for  lying  with  his  wife ;  M.  before 
judgment  made  a  conveyance  of  bis  land  in  trust  for  payment  of  debts 

F  F  2  mtntioned 
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mentioned  in  a  schedule.  A,  recovered  ^5000,  and  brought  a  bill  to 
be  relieved  against  the  deed  as  fraudulent,  but  it  was  holden  not  to  be 
so,  either  in  law  or  equity ;  for  this  being  a  debt  founded  in  maliiia,  it 
was  conscientious  to  prefer  his  real  creditors  before  it. — -  Letckner  v. 
Freeman,  Eq.  Ca.Abr.  149' 

Where  the  heir  made  a  fraudulent  conveyance  to  defraud  his  father's 
creditors,  it  was  holden  that  the  creditor  might  take  advantage  of  this 
statute  upon  the  issue  riens  per  discent.  However,  since  the  3  &  4 
W.  Sf  M.  c.  14.  this  point  cannot  come  in  question.— GoocA's  Case, 
M.  32  &  33  Eliz.  5  Co.  60.  (a) 

The  next  statute  to  be  taken  notice  of  is  27  Eliz.  c.  4.  wiiich  enacts 
that  every  conveyance,  ^c.  of,  in,  or  out  of  any  lands,  &;c.  had  or  made 
for  the  intent  or  purpose  to  defraud  and  deceive  such  persons  as  shall 
purchase  in  fee,  for  life  or  years,  the  same  lands,  S^c.  shall  be  deemed 

[  *260  ]  only  as  against  that  person,  *  and  those  claiming  under  him,  to  be  void. 
Provided,  it  shall  not  extend  to  impeach  any  conveyance,  for  good  con- 
sideration, and  bondjide.  And  if  any  person  shall  make  any  conveyance 
with  a  clause  of  revocation,  and  after  such  conveyance  shall  bargain, 
sell,  convey,  or  charge  the  same  land  for  money  or  other  good  conside- 
ration paid  or  given,  (the  first  conveyance,  &;c.  not  by  him  revoked  ac- 
cording to  the  power  reserved)  the  former  conveyance,  ^c.  as  against  the 
said  bargainees,  vendees,  S^x.  shall  be  deemed  void ;  provided  that  no 
lawful  mortgage  made  bond  Jide,  and  without  fraud,  upon  good  con- 
sideration, shall  be  impeached  by  this  act. 

Upon  this  statute  it  hath  been  holden,  that  if  a  man  having  a  future 
power  of  revocation  sell  the  land  before  the  power  commences,  yet  it  is 
within  the  act.  {Txeyne's  Ca.  M.  44  Eliz.  3  Co.  82.)  So  if  the  power 
of  revocation  be  reserved  to  be  with  the  consent  of  ^.  who  is  one  within 
his  power.— -Buller  v.  TVaterhoitse,  H.  28  &  29  Car.  II.  T.  Jo.  94. 

No  purchaser  shall  avoid  a  precedent  conveyance  for  fraud  or  covin, 
but  he  who  is  a  purchaser  for  money  or  other  valuable  consideration. — 
Tuyne's  Ca.  sup.  (6) 

Tenant 

CaJ  The  heir  must  have  assets   in  have  an   action   against   the   heir  of 

fee-simple    by  descent,    an(f    not  in  the  obligor  and  the  devisee  jointly; 

fee-tail,     or     by   any     conveyance,  where  the   heir  is   such,  he  is  con- 

and  the  land  described  must  be  in  sidfred  the  debtor  in   the  dibel  and 

the  possession  of  the  heir  at  the  time  detinef,  but  an  executor  or  adinini- 

of  the  action  brought,  for  if,  after  strator  in  the  (/ea«e<  only.   Martinw. 

the  death   of  the  ancestor,  he   sold  Martin,  1  V'es.  212. 
the  lands,  the   heir  was   not  liable,  (bj  It  is  not  necessary  it   should 

but  it  is  now  otheiwise.    All  devises  be  for  money,  but  it  must   be  a  fair 

of    lands    to  defraud   creditors    are  bona  Jide  transaction.     Vide  Doe,  d. 

♦oid,  and  the  party,  or  his  heir,  may  JFatsoti  v.'  Routkdge,   Cowp.  7^5,  in 

-  which 
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Tenant  in  tail  articled  to  settle  his  land  in  strict  settlement ;  his  wife 
dying,  and  he,  having  only  daughters,  levied  a  fine  and  declared  the  uses 
to  himse'f  for  life,  with  power  to  make  a  jointure,  remainder  to  his  first 
and  other  sons  in  tail ;  afterwards  he  married  and  executed  the  power  as 
to  the  jointure  ;  but  shewing  the  deed  made  no  settlement  on  the  issue, 
had  a  son,  and  died:  the  daughters  brought  a  bill  to  have  the  articles  car- 
ried  into  execution,  and  it  was  so  decreed  ;  for  the  son  cannot  be  consi- 
dered as  a  purchaser,  there  being  no  particular  contract  to  make  him  so. 
— White  V.  iiampson,  Cane.  1746. 

Whatever  conveyance  is  fraudulent  against  creditors,  by  13  Eliz.  will 
be  so  against  subsequent  purchasers;  for  the  27  Eliz.  has  always  received 
the  most  liberal  construction. 

The  subsequent  purchaser  having  notice  of  such  conveyance  is  of  no 
consequence,  for  the  statute  expressly  avoids  such  conveyance. — GoocJis 
Ca.  M.  22  &  23  Eliz.  5  Co.  60. 

A  deed,  though  it  be  fraudulent  in  its  creation,  yet  by  matter  ex  post 
facto  may  become  good;  as  if  one  makes  a  fraudulent  feoffment,  and  the 
feoffee  make  a  feoffment  to  another  for  valuable  consideration,  and  after- 
wards the  feoffor  for  valuable  consideration  make  a  second  feoffment.— 
Prodgersv.  Langham,  E.  15  Car.  II.  1  Sid.  134.  Smartlev.  Williams, 
6  W.  &  M.  3  Lev.  387. 

If  the  brother  have  in  his  hands  any  of  his  sister's  money,  and  refuse    [  ogj  -j 
to  pay  it  to  her  husband,  unless  he  will  make  a  settlement  upon  her, 
such  settlement  will  not  be  fraudulent. —  Brown  v.  Jones,  M.   1744. 

A  mother,  on  her  eldest  son's  marriage,  gave  up  an  annuity  issuing 
out  of  the  whole  estate  for  an  annuity  of  the  like  amount  issuing  out  of 
part  of  the  estate  only ;  but  which  was  clearly  sufficient  to  pay  the  an- 
nuity ;  this  is  a  sufficient  consideration  to  prevent  the  limitations  in  the 
eldest  son's  marriage  settlement  to  his  brothers^  in  default  of  issue  of 


which  case  it  was  held  that  a  settle-  she  made  a  voluntary  settlement,  (in 

mcnt    is    not  void    by  this    statute  contemplation  of  a  second  marriage) 

against  a  subsoquentpurchaser,nu're-  in  favour  of  such  children.     Alter- 

l)t  because  it  is  voluntary,  unless  it  wards  her  husband  prevailed   on  her 

is  also  covinous  and  fraudulent,  as  a  to  join  in  a  sale  of  this  estate  for  a 

surrender  of  a  copyhold  estate  to  the  valuable  consideration,  and  thereon 

use  of  the  surrenderor  for  life,  re-  a  question  arose,  whether  this  seltle- 

niainder  to  a  nephew,  was  held  good,  ment  was  void.     But  the  court  held 

the  surrenderor  appearing  not  to   be  that  her  doing  a  rational  act,  with- 

indebtcd  at  the  time,  nor  any  fraud  out  a  view  to  defeat  any  body,  would 

being  shewn.  not  render  the  settlement  fraudulent, 

So''in  a  case,  cor.  Hardxcicke,  C.  though  it  was  absolutely  voluntary, 

where  a  woman   had   an  estate,  and  Neiisted  \.  Serirle,  cited  per  Mansfield, 

having  children  by  a  former  husband,  C.  J.  in  the  above  case,  Cowp.  708. 


himself; 
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himself,  being  fraudulent  against  a  subsequent  purchaser.— //«»?er<ow  v. 
Mitton,  C.  B.  M.  S  Geo.  III. 

If  the  father  make  a  fraudulent  lease  of  his  land,  in  order  to  deceive 
the  purchaser,  and  die  before  he  makes  any  conve5ance,  and  afterwards 
his  son  convey  to  J.  S.  for  valuable  consideration,  J.  S.  shall  avoid  the 
lease. — BurreU's  Ca.  E.  5  Jac.  I.  6  Co.  72.  (b) 

Upon  not  guilty  in  trespass  the  defendant  gave  in  evidence  articles  by 
which  Sir  Robert  Hatton  (under  whom  the  plaintiff  claimed  as  heir)  sold 
to  him  three  hundred  of  the  best  trees  in  such  a  wood,  to  be  taken  be- 
tvtreen  such  a  time  and  such  a  time,  and  that  he  within  the  time  took  the 
trees  ;  upon  which  the  plaintiff  proved  that  Sir  Robert  was  only  tenant 
in  tail ;  but  this  being  a  voluntary  settlement  of  Sir  Robert's  own,  Jones, 
C.  J.  held  clearly  that  this  sale,  being  proved  to  be  for  a  valuable 
consideration,  bound  the  heir  as  a  case  within  this  act ;  besides,  the  settle- 
ment  was  with  a  power  of  revocation,  and  the  plainti£P  was  nonsuited.— 
Hatton  v.  Neale,  in  Surry,  1683. 

The  nest  statute  is  3  &  4 /F.  ^  ilf .  c.  14.  and  that  enacts,  that  all 
wills,  dispositions,  and  appointments  of  any  lands,  ^c.  shall  be  deemed, 
as  against  any  creditor  of  the  devisor,  to  be  fraudulent  and  of  none  eftect : 
with  a  proviso  that  any  devise  or  disposition  for  the  raising  or  payment 
of  any  just  debt  or  any  portion  for  any  child,  other  than  the  heir  at  law, 
in  pursuance  of  any  marriage  contract,  or  agreement  in  writing  bona  fide 
made  before  marriage,  shall  be  in  full  force. 

A  tenant  for  life,  remainder  to  his  first  and  other  sons  in  tail,  remain- 
der to  his  own  right  heirs  for  ever,  entered  into  a  bond  and  died,  his  son 
entered,  devised  away  the  estate,  and  died  without  issue.  This  devise 
of  the  reversion  was  holden  to  be  within  this  act,  for  the  heir  is  debtor, 
being  bound  in  the  bond. — Kt/iiaston  v.  Clarke,  in  Cane.  1741. 

If  land  be  devised  to  the  heir  for  payment  of  debts,  he  ought  not  to 
plead  riensper  discent,  for  notwithstanding  the  devise  he  is  in  by  descent. 
—Allam  V.  Heber,  T.  21  Geo.  II.  Stra.  1270. 
r  262  ]  By  1  Jac.  I.  c.  15.  s.  5.  it  is  enacted,  that  if  any  person,  who  shall  after- 
wards become  a  bankrupt,  shall  convey  or  cause  to  be  conveyed  to  any 
of  his  children,  or  other  person,  any  lands  or  chattels,  or  transfer  his 
debts  into  other  mens'  names,  except  upon  marriage  of  any  of  his  chil- 
dren, (both  the  parties  married  being  of  the  years  of  consent),  or  some 
valuable  consideration,  the  commissioners  may  convey  or  dispose  thereof 
the  same  as  if  the  bankrupt  had  been  actually  seised  or  possessed,  and 
such  sale  or  disposition  of  the  commissioners  shall  be  good  against  the 
bankrupt,  and  such  children  and  persons,  and  all  other  claiming  under 
them. 

Tlie 
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The  21  Jac.  I.  c.  19-  5.  11.  recites,  that  many  persons  before  they 
become  bankrupts  convey  their  goods  upon  good  consideration,  yet  still 
keep  the  same,  and  are  reputed  owners  thereof,  and  dispose  of  the  same 
as  their  own ;  and  therefore  enacts,  that  if  any  person  shall  become 
bankrupt,  and  at  such  time  shall,  by  the  consent  and  permission  of  the 
true  owner,  have  in  their  possession,  order,  and  disposition,  any  goods 
or  chattels,  whereof  they  shall  be  reputed  owners,  the  commissioners 
may  dispose  of  them  for  the  benefit  of  the  creditors. 

Upon  this  clause  it  has  been  holden,  that  possession  of  lands  being  no 
proof  of  title  as  possession  of  goods  is,  a  mortgagor  continuing  in  pos- 
session is  not  within  this  clause  if  he  deliver  up  the  title  deeds ;  but  a 
mortgage  of  goods,  where  possession  does  not  go  along  with  the  sale,  is 
within  it,  unless  it  be  a  chose  en  action^  and  there,  as  possession  cannot 
be  delivered,  delivery  of  the  muniments  and  means  of  reducing  it  into 
possession  is  sufficient :  for  the  delivery  of  the  muniments  is  in  law  a 
delivery  of  the  thing  itself ;  as  a  delivery  of  the  key  of  a  warehouse  is  a 
delivery  of  the  goods  in  it ;  but  things  fixed  to  the  freehold,  till  separated, 
are  part  of  the  freehold,  and  therefore  of  them  a  mortgage  will  be  good 
without  a  delivery. — Ryal  v.  Rolle,  H.  23  Geo.  II.  in  Cane.  1  Wils. 
260.  (a) 

Note  ;  There  may  be  a  delivery  from  one  parcener  to  another,  or  of 
things  in  parcenary  to  a  third  person. 

Goods  left  in  the  bankrupt's  possession  for  safe  custody  only  seem  not 
to  be  within  this  clause.  So  goods  left  with  the  bankrupt  to  sell :  for 
one  who  deals  by  commission,  can  gain  no  credit  by  his  visible  stock. — 
Hariop  v.  Hoare,  K.  1743.  3  Atk.  43.  53.  (b) 

Wills. — By  the  statute  of  frauds,  all  devises  of  land  must  be  in  writ- 
ing, and  signed  by  the  party  devising  the  same,  or  by  some  other  *per-   [  *263  ] 
son  in  his  presence,  or  by  his  express  directions,  and  attested  and  sub- 
scribed in  the  presence  of  the  devisor  by  three  or  more  credible  wit- 
nesses, fc^ 

(rt)  Vide  Gtiam   L'Jpostre  v.  Le  but  if   it   appears  that  the  testator 

Plaistrier,  1  P;  W.  3l6.   Copcman  v.  could  not  see  the  witnesses  attest,  the 

Ga//ffn;,  ibid.  SI*.  Bucknallv.  Rois-  will   is  void,  though    they  retire  for 

ton.  Pre.  in  Cii.  285.  the  purpose  at  his  request.  Ecclcston 

{b)  Vide  Meggott  v.MilLs,  I  Raym.  v.  Petti/  or  Speke,  Carth.  79-  Comb. 

i&6.  Jacobv.Shep/ierd,chcd2P.\\'.  1 56.  1  Show.  8.9.  Holt,  222.    Brode- 

431.  rick  v.  Broderick,  1  P.  VV.  239-  Ma- 

(c)  The  same  point  was  decided  in  dull  v.  Tanplc,    2  Show.  228.     Et 

Davy  v.  Smith,  3   Salk.   395,   and  vide  Longford  v.  Ei/re,  1  P.  \V.  740. 

Casson  V.  Dade,   1  Bro.  Ch.  Ca.  99,  So  if  the  testator,  though  present  at 

where  the  testatrix  was  in  a  carriage  the   time  of  the   attestation,  be  in- 

when  the  will  was  attested  in  an  at-  sensible,  it  is  insufticicnt.    Right,  ex 

torney's  office,  through   the  window  dem.  Cater  v.  Price,    1  Dougl.  229- 

of  which  she  might  see  what  passed  ;  (241.) 
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If  a  will  be  attested  by  two  witnesses,  aud  afterwards  the  testator 
make  a  codicil,  which  he  declares  to  be  part  of  his  will,  and  that  is 
likewise  attested  by  two  witnesses,  yet  it  will  not  be  a  good  will  within 
the  statute.  (Lea  v.  Libb,  1  W.  &  M.  Carth.  35.)  But  if  a  man  pub- 
lish his  will  in  the  presence  of  two  witnesses,  who  sign  it  in  his  presence, 
and  a  month  after  he  send  for  a  third  witness,  and  publish  it  in  his  pre- 
sence, this  will  be  good. — Jones  v.  Lake,  H.  l6  Geo.  II.  Anon.  T.  34 
Car.  11.  2Ch.  Ca.  lOQ.  S.  P. 

Lord  Chief  Justice  IJo/t  appears  to  have  been  once  of  opinion,  tliat 
it  was  necessary  that  the  testator  should  sign  the  will  in  the  presence 
of  the  witnesses  ;  but  it  seems  to  have  been  since  settled  to  be  sufficient 
for  him  to  own  it  before  them  to  be  his  hand.-^ Lea  v.  Libb,  T. 
1  \^.  &  M.  Show,  69.  Donner  v.  Tliurlaud,  H.  17C8.  2  P.  W.  500- 
Stonehouse  v.  Evelyn,  E.  1734.  3  P.  W.  254. 

The  statute  requires  three  witnesses  to  one  single  act  of  execution, 
and  not  three  several  executions  before  a  single  witness  to  each  only. 
Therefore  if  a  man  acknowledge  his  seal  and  hand- writing  before  three 
several,  witnesses,  tbis  wi^  be  a,  good  execution  within  the  statute,  because 
the  acknowledgement  to  all  amounts  to  but  one  execution  :  but  if  he 
actually  sign  and  seal  the  will  every  time  before  each  witness  separately, 
§a  as,  to  make  each  a  distinct  execution,  that  vyill  not  be  good. — FJUs  v. 
Smith,  in  Cane.  15th  May,  27  Geo.  II.  cor.  Lard  Chancellor,  Master 
of  the  Rolls,  and  tuo  Chief  Jus{iQes.  (a) 

The  statute  requires  attesting  in  the  testator's  presence,  to  prevent 
obtruding  another  will  in  the  place  of  the  true  one.  But  it  is  euough 
if  the  testator  might  see,  it  is  not  necessary  he  should  actually  see  them 
sign ;  therefore  where  the  testator  had  desired  the  witnesses  to  go  into 
another  room  seven  yards  distance  to  attest  it,  in  which  there  was  a  win- 
dow broken,  through  which  the  testator  might  see  them,  it  was  holden 
good.  So  if  the  testator  being  sick  should  be  in  bed,  and  the  curtain 
drawn. — Shires  v.  Glascock,  E.  3  Jac.  II.  Salk.  688.  (6) 

Note ;  signing  need  not  be  by  setting  the  name  to  the  bottom,  it  is 
enough  if  the  will  be  of  the  testator's  hand-writing,  and  begin  with  I, 
J.  S.  Sfc.  and  it  has  been  said,  that  sealing  is  signing,  and  was  so  deter- 
mined in  the  case  of  Wangford  v.  Wangford,  by  Lord  Raymond,  at 
Guildhall.  (Lemayne  v.  Stanley,  T.  33  Car.  II.  3  Lev.  1.  Webb  v. 
Grenville,  H.  12  Geo.  I.  Stra.  764.)  But  this  may  well  be  doubted, 
because  the  meaning  of  the  statute,  in  requiring  it  to  |be  signed  by  the 

(a)  Vide   Grayson   v.  Atkinson,   2      the    witnesses.      Vide   etiam  Stonc- 
Vcs.  454,  where  Lord  Hardmcke  de-      fiouse  v.  Evelyn,  3  P.  W.  252. 
terinmed  that  it  is  not  necessary  the  (6)  Vide  n.  (c)  263,  and  the.  cases 

testator  should  sign  in  presence  of     there  racniioued. 

testator. 
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testator,  was  for  a  further  security  against  imposition,  which  can  be  only 
by  his  putting  his  name  or  mark  ;  and  of  this  opinion  was  the  court  of 
exchequer  in  a  *  late  cause,  grounding  themselves  upon  the  opinion  of  [  *'Z6i  ] 
LeviHZ,3-  m  Lemaynev.  Stanley,  and  in  the  case  there  cited  by  him 
out  of  1  Rol.  Abr.  245.  pi.  25.  And  if  a  man  make  a  will  on  three  pieces 
of  paper,  and  there  be  witnesses  to  the  last  paper,  and  none  of  them 
ever  saw  the  first,  this  is  not  a  good  will. — Lee  v.  Libb,  ante,  263  a. 

However,  where  a  will  consisted  of  two  sheets,  and  the  connection 
went  on  regularly  from  one  sheet  to  the  other,  and  in  the  first  sheet  the 
testator  gave  lands  to  trustees  after  mentioned,  upon  trusts  there  specified, 
and  in  the  last  sheet  appointed  persons  to  be  trustees  ;  though  the  tes- 
tator never  executed  the  first  sheet,  and  the  witnesses  never  saw  it ;  it 
was  holden  by  all  the  judges  of  England,  that  if  the  first  sheet  were  in 
the  room  at  the  time  of  the  execution  of  the  second,  that  was  suffi- 
cient :  for  it  is  not  necessary  that  the  witnesses  should  isee  or  know  how 
many  sheets  the  will  consisted  of,  or  whether  it  is  a  will  or  not:  audit 
is  clear  that  a  will,  properly  attested,  may  by  reference  bring  in  another 
instrument  as  part  of  it. — Bond  v.  Seawell,  B.  R.  M.  6  Geo.  III.  3  Burr. 
1773.  1  BIa.407.  422.  454.  S.  C.   1  Ves.  487. 

Though  the  statute  require  the  attestation  of  the  witnesses  to  be  in 
the  presence  of  the  testator,  yet  it  need  not  appear  upon  the  face  of 
the  will  to  have  been  so  done,  but  it  is  matter  of  evidence  to  be  left  to 
a  jury.— Croft  v.  Pawlet,  E.  12  Geo.  II.  Str.  1 109- 

Though  the  common  way  is  to  call  but  one  witness  to  prove  the  will, 
yet  that  is  only  where  there  is  no  objection  made  by  the  heir;  for  he 
is  inlitled  to  have  them  all  examined,  but  then  he  must  produce  them^ 
for  the  devisee  need  produce  only  one,  if  that  one  prove  all  the  requi- 
sites ;  and  though  they  should  all  swear  that  the  will  was  not  diily  exe- 
cuted, yet  the  devisee  would  be  permitted  to  go  into  circumstances  to 
prove  the  due  execution;  {Per  Lee,  C.  J.  in  Ansty  v.  Dowsing,  E.  19 
Geo.  II.  2  Str.  1253.  1  Blue.  &.  S.  C.  in  Cam.  Scacc.)Cff;  as  was  the 
case  of  Austin  v.  fVilles,  cited  by  Lord  Hardwicke,  Chancellor,  in  Blacket 
V.  Widdrington,  M.  11  Geo.  II.  in  which,  notwithstanding  the  three 
witnesses  all  swore  to  its  not  being  duly  executed,  the  devisee  obtained 
a  verdict.  In  Pike  v.  Badmaing,  cited  in  Stra.  1096,  before  Lord 
Raymond,  upon  an  issue  of  devisavit  vel  nan,  the  witnesses  denying 
their  hands,  the  devisee  would  have  avoided  calling  them,  but  his  lord- 

(a)  The  proper  way  to  examine  a  sence  of  the.  testator,  and  then  one 
witness  to  tlie  proof  of  a  will  as  to  witness  proves  tlie  full  execution  of 
lands,  is  to  prove  the  execution  of  it  the  will,  but  the  heir  at  law  has  a 
by  the  testator,  and  that  he  snb-  right  to  txaniinc  the  three  wit- 
scribed  in  his  presence,  and  that  the  nesses. 
other  witnesses  signed  it  in  the  pre- 

ship 
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ship  obliged  him  to  call  them,  whereupon,  the  first  and  second  deny- 
ing their  hands,  it  was  objected  he  should  go  no  farther ;  for  it  was 
argued,  that  though,  if  you  call  one  witness,  who  proves  against  you» 
you  may  call  another,  yet  if  he  prove  against  you  too,  you  can  go  no 
farther;  but  the  chief  justice  admitted  him  to  call  other  witnesses  to 
prove  the  will,  and  he  obtained  a  verdict. 

[  260  ]  Where  the  attestation  was  only  "  signed,  sealed,  published,  and  de- 
"  clared  in  the  presence  of  us,"  the  witnesses  being  dead,  and  their 
bands  proved,  the  court  held  it  to  be  evidence  to  be  left  to  a  jury  of  a 
compliance  with  all  circumstances. — Croft  v.  Pawlet,  E.  12  Geo.  II. 
2  Stra.  1 109. 

It  was  laid  down  by  Lee,  C.  J.  in  delivering  the  opinion  of  the  court 
of  K,  B.  in  the  case  of  Ansty  v.  Dowsing,  that  a  devisee  of  any  part  of 
the  estate,  or  a  legatee,  where  the  legacy  is  charged  upon  the  land,  will 
not  be  a  good  witness,  nor  would  a  release  make  him  so,  as  that  would 
not  alter  his  credibility  at  the  time  of  attesting.  However,  it  has  been 
said,  that  the  judgment  of  the  court  was  in  that  case  founded  upon  the 
particular  circumstances  of  the  case,  and  not  on  any  general  doctrine, 
as  there  was  not,  nor  could  be  any  payment  or  tender  made  of  the  an- 
nuity given  by  the  will  in  that  case  to  the  witness's  wife ;  and  the  gene- 
ral doctrine  laid  down  by  Lord  Chief  Justice  Lee  has  been  since  denied 
by  the  court  of  K.  B.  in  the  case  of  Wyndham  v.  Chetwynd,  M.  31 
Geo.  II.  1  Burr.  414.  1  Black.  95. 

To  prevent  however  the  inconveniences  which  would  have  arisen  from 
the  above  opinion  given  in  Ansty  v.  Dowsing,  in  case  it  had  been  fol- 
lowed, as  there  are  few  wills  in  which  the  witnesses  have  not  had  legacies 
or  debts  charged  upon  land,  the  25  Geo.  II.  enacts, 

1.  That  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment, made  to  any  person  being  a  witness,  after  24th  of  June,  1752,  to  any 
will  or  codicil,  shall  be  void,  and  such  person  be  admitted  as  a  witness,  (a) 

2.  That  any  creditor  attesting  any  will  or  codicil,  made  or  to  be 
made,  by  which  his  debt  is  charged  upon  land,  shall  be  admitted  as  a 
^vitness  to  the  execution  of  such  will  or  codicil,  notwithstanding  such 
charge,  (b) 

3.  That  any  person  who  had  attested  any  will  or  codicil  then  made, 
to  whom  any  legacy  or  bequest  was  given,  having  been  paid  or  released, 

(a)  A  bequest  of  an  annuity  to  a  was  the  wife  of  the  acting  executor, 

■wife,    under  a  will   attested    by  her  but  he  was  neither  a  creditor  upon 

husband,  is  bad,    Ansty  v.  Dowsing,  the  testator  or  his  estate,  nor  did  he 

2  Stra.  1253.  take  any  beneficial  interest  under  the 

(bj  In  Bettisony. Bromley,  12  East,  will.  Held,  that  the  wife  was  a  good 

250,  one  of  the  attesting  witnesses  witness  under  the  statute  of  frauds. 

or 
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or  upon  tender  made  having  refused  to  accept  such  legacy  or  bequest, 
shall  be  admitted  as  a  witness  to  the  execution  of  such  will  or  codicil. 

4.  That  any  legatee,  having   attested  a  will  or  codicil  then  made,  ^ 

who  shall  have  died  in  the  life-time  of  the  testator,  or  before  he  shall 
have  received  or  released  his  legacy,  shall  be  deemed  a  legal  witness  to 
such  will  or  codicil. 

After  which  there  is  a  proviso,  that  the  credit  of  every  such  wit- 
ness in  any  of  the  cases  before  mentioned,  shall  be  subject  to  the  con- 
sideration of  the  court  and  jury  before  whom  he  shall  be  examined,  or 
of  the  court  of  equity  in  which  his  testimony  *  shall  be  made  use  of,  in  r  #266  1 
like  manner  a§  the  credit  of  witnesses  in  all  other  cases  ought  to  be 
€pnsidere(^  of  and  determined. 

Though  the  devisee  had  proved  the  will  duly  executed  according  to 
the  statute ;  yet  if  the  heir  at  law  can  prove  any  fraud  in  obtaining  it, 
thiG  jury  ought  to  find  against  the  will;  for  fraud  is  in  this  case  examin- 
able at  law,  and  not  in  equity.-— JBmmft^  v.  Kerridge,  28th  Jiili/,  1718, 
in  Dom.  Proc. 

By  the  statute  of  frauds,  a  will  executed  as  before  mentioned,  shall 
coi^tinue  in  force  until  the  same  be  burnt,  cancelled,  torn,  or  obliterated 
by  the  testator,  or  in  his  presence,  and  by  his  directions  and  consent, 
©r  unless  the  same  be  altered  by  some  othier  will  or  codicil  in  writing, 
or  other  writing  of  the  devisor,  signed  in  thp  presence  of  three  or  more 
witnesses  declaring  the  same. 

If  a  man  devise  his  land  to  A.  and  then  make  a  second  will,  and  de- 
vise it  to  B.  and  upon  that  cancel  the  first  will  by  tearing  off  the  seal ; 
if  the  second  will  be  not  good  as  a  will  to  pass  the  land  to  B.  (the 
witnesses  not  having  signed  it  in  his  presence)  it  will  be  no  revocation  ; 
neither  will  the  tearing  off  the  seal,  because  no  self-subsisting  indepen- 
dent act,  but  done  from  an  opinion  that  the  second  revoked  it. — Oiii/om 
\.Ti/rer,  H.  17J6.  1  P.  W.  345. 

A.  devised  to  B.  and  afterwards  made  another  will,  and  thereby  dcr 
vised  to  C.  and  expressly  revoked  all  former  wills.  At  the  testator's 
death,  both  wills  were  found  amongst  his  papers  ;  the  first  uncancelled, 
but  the  «eal  and  name  torn  off  from  the  last.  The  first  is  a  good  will : 
for  one  will  cannot  be  a  revocation  of  another,  till  it  becomes  a  per- 
fect will,  which  is  not  till  the  testator's  death,  and  at  that  time  the  last 
will  did  not  exist. — Glazier  (ex  dem.)  v.  Glazier,  B.  R.  Hil.  10  Geo.  III. 

And  note ;  There  are  many  other  ways  of  revoking  a  will  than  what 
are  mentioned  in  the  statute  ;  as  by  levying  a  fine  of  the  land  devised  : 
iLord  Lincoln  s  Case,  Show.  P.  C.  J54)  so  if  the  devisor  marry  and 

make 
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make  a  settlement  on  the  issue,  reserving  the  fee  in  himself,  though   he 
afterwards  die  without  issue  ^c. — Martin  v.  Savage,  1740.  (a) 
•  But  where  tenant  in  tail   by  bargain  and  sale  conveyed  to  J.  S.  in  fee 

ki  order  to  make  him  tenant  to  the  pracipe  in  a  common  recovery,  the 
use  of  which  was  declared  to  him  in  fee,  and  8th  June  (Trinity  teritt 
beginning  the  7th)  made  his  will,  and  afterwards  a  writ  of  entry  was- 
sued  out  returnable  in  Quind.  Tr.  (17th  June)  and  the  recovery  suffered  : 
it  was  holden  that  the  land  passed  by  the  will ;  and  the  reason  seems  to 
have  been  that  the  deed  and  recovery  make  only  one  conveyance,  of 
which  the  deed  is  the  most  substantial  part,  and  therefore  to  it  every 
subsequent  part  must  refer.  (Se/win  v.  Selwin,  T.  32  Geo.  II.  K.B. 
2  Eu;r.  1131.  1  Black.  222.251.)  But  a  lease  and  release  and  recovery 
suffered  after  the  will,  is  a  revocation. — Darky  v.  Darley,  C.  B.  Trin. 
7  Geo.  III.  3Wils.6. 
[  267  ]  We  must  next  consider  where  razures  and  interlineations,  and  where 
breaking  off  the  seal  avoids  a  deed. — Vide  Dr.  heyfield's  Ca,  H.  8  Jac.  I. 
10  Co.  92. 

Formerly,  if  there  were  any  razure  or  interlineation,  the  judges  de- 
termined upon  the  profert  or  view  of  the  deed,  whether  the  deed  were 
good  or  not ;  But  when  conveyances  grew  so  voluminous,  such  vast 
room  was  left  for  the  misprision  of  the  clerk,  that  the  courts  thought 
,  it  necessary  not  to  discharge  a  deed  razed  or  interlined  as  void,  upon 
demurrer,  but  referred  it  to  the  jury,  whether  the  deed  thus  razed  of 
interlined  were  the  individual  contract  delivered  by  the  party. 

If  a  deed  be  altered  by  a  stranger  in  a  point  not  material,  this  does 
not  avoid  the  deed,  but  otherwise,  if  it  be  altered  by  a  stranger  in  a  point 
material ;  for  the  witnesses  cannot  prove  it  to  be  the  act  of  the  party 
•where  there  is  any  material  difi'erence,  but  an  immaterial  alteration  does 
not  change  the  deed,  and  consequently  the  witnesses  may  attest  it  without 
danger  of  perjury.  But  if  the  deed  be  altered  by  the  party  himself, 
though  in  a  point  not  material,  yet  it  avoids  the  deed  ;  for  the  law  takes 
every  man's  own  act  most  strongly  against  himself. — Pigot's  Ca.  T. 
12  Jac.  I.     1 1  Co.  27 . 

If  there  be  several  covenants  in  a  deed,  and  one  of  them  be  altered, 
this  destroys  the  whole  deed ;  for  the  deed  cannot  be  the  same,  unless 
every  covenant  of  which  it  consists  be  the  same  also. — Ibid.  28,  29- 

If  there  be  blanks  left  in  an  obligation  in  places  material,  and  filled 
up  afterwards  by  assent  of  parties,  yet  is  the  obligation  void,  for  it  is 


CaJ  But  a   partuion   by  deed  he-      revoke   a    will.      Sxvift    v.   Roberts, 
twccn  tenants  in  common,  doea  not      3  Burr.  149i). 

not 
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not  the  same  contract  that  was  sealed  and  delivered.  {Pigofs  Caset 
2  Rol.  Abr.  29.  pi-  2.  3.) — As  if  a  bond  were  made  to  C.  with  a  blank 
left  for  his  Christian  name,  and  for  his  addition,  which  is  afterwards  filled 
up. — But  if  A.  with  a  blank  left  after  his  name,  be  bound  to  B.  and 
after  C.  is  added  as  a  joint  obligor,  yet  this  does  not  avoid  the  bond,  for 
it  does  not  alter  the  contract  of  A.  who  was  bound  to  pay  the  whole 
money  before  any  such  addition. — Zouch  v.  Clat/,  H.  23  &  24  Car.  II. 
1  Vent.  185.  2  Lev.  35. 

It  has  been  said,  that  where  a  thing  lies  in  liverj',  a  deed  formerly 
sealed  may  be  given  in  evidence,  though  the  seal  be  afterwards  broken 
off,  for  the  interest  passed  by  the  act  of  livery :  {Afgoll  v.  Cheney,  E. 
1  Car.  I.  Palm.  403.  405.  Waddy  v.  Newton,  T.  10  Geo.  I.  8  Mod. 
278.)  So,  they  say,  if  the  conveyance  were  made  by  lease  and  release, 
and  the  uses  were  once  executed  by  the  statute,  they  do  not  return 
back  again  by  cancelling  the  deed :  {Gierke ,  ex  deni.  Piin  v.  Heath,  M, 
21  Car.  II.  1  Mod.  11.)  But,  it  is  said,  if  a  man  shew  a  title  to  a  thing 
lying  in  grant,  there  he  fails  if  the  seal  be  torn  off,  for  a  man  cannot 
shew  a  title  to  the  thing  lying  in  solemn  agreement  but  by  solemn  agree- 
ment, and  there  can  be  no  solemn  *  agreement  without  seal.  {Moor  r  *  ggS  ] 
V.  Salter,  infra.)  However,  it  may  well  be  doubted,  whether  this  dis- 
tinction will  hold.  In  Argoll  v.  Cheney,  sup.  it  was  holden,  that  a  deed 
leading  the  uses  of  a  recovery  was  good  evidence  of  such  uses,  though  the 
seals  were  torn  off,  it  being  proved  to  have  been  so  done  by  a  young  boy : 
And  I  take  it,  that  in  any  case  a  deed  so  proved  would  be  evidence  to  be 
left  to  a  jury.  But,  perhaps,  there  may  be  a  difference  where  the  issue 
is  directly  on  the  deed,  and  whare  the  deed  is  only  given  in  evidence  to 
prove  another  issue.  {Mathezoson's  Case,  H.  39  Eliz.  5  Co.  23.)  On  noH 
est  factum,  producing  a  deed  without  seal  would  not  prove  the  issue, 
however  they  might  account  for  the  seal  being  torn  off:  but  on  not 
guilty  in  ejectment,  a  deed  might  be  given  in  evidence  without  seal,  and 
in  case  they  proved  the  seal  torn  off  by,  accident,  the  jury  ought  to  find 
for  the  party.— Moor  v.  Salter,  M.  13  Jac.  I.  3  Bulst.  79. 

If  an  obligation  were  sealed  when  pleaded,  and  after  issue  joined  the 
seal  were  torn  off,  yet  the  plaintiff  shall  recover  his  debt,  because  the 
deed,  when  proffered  to  the  court,  was  in  the  custody  of  the  law,  and 
therefore  the  law  ought  to  defend  it ;  {Micha^Vs  Case,  Ow.  8.)  besides, 
the  truth  of  the  plea  which  is  to  be  proved  must  have  relation  to  the 
time  when  the  issue  was  taken.  {Thirkettle  v.  Reeve,  M.  31  Eliz.  Cro. 
Eliz.  110.) — ^If  the  seal  of  a  deed  be  broken  off  in  court,  it  shall  be 
there  inrolled  for  the  benefit  of  the  parties, — 2  Inst.  676. 

If 
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If  there  be  a  joint  contract  or  obligation,  and  the  seals  of  one  of 
the  obligors  be  torn  oflf,  it  destroys  the  obligation  ;  {Math en: son's  Case, 
Slip.)  but  if  they  be  severally  bound,  the  obligation  continues  as  to 
the  other  whose  seal  was  not  torn  oflf,  because  they  are  several  con- 
tracts. {Pigot's  Case,  T.  12  Jac.  I.  11  Co.  28.)  But  if  two  men  be 
jointly  and  severally  bound,  and  the  seal  of  one  of  them  be  torn  off, 
this  is  a  discharge  of  the  other,  for  the  manner  of  the  obligation  is  de- 
stroyed by  the  act  of  the  obligee;  {Leaton  v.  Henson,  M.  30  Car.  II. 
2  Lev.  220.  2  Show.  28,  29-  S.  C.)  and  therefore  that  is,  according  to 
the  rule  of  law,  which  construes  every  man's  own  act  most  strongly 
against  himself,  a  discharge  of  the  obligation  itself. — Bayly  v.  Gatford, 
M.  17  Car.  I.  Mar.  125. 

There  is  now  by  act  of  parliament  a  further  requisite  to  a  deed  than 
heretofore,  and  that  is  the  stamps,  (a)  The  stamp  duties  imposed  by  par- 
liament upon  deeds  and  other  instruments  were  first  required  by  the 
statute  5  W.S^M.c.Ql,  since  which  they  have  been  at  various  times 
altered  and  greatly  increased.  [The  statute  now  existing,  and  in  force, 
is  that  of  55  Geo.  III.  c.  184,  which  commenced  its  operation  on  1st 
September,  1815,  and  to  its  contents,  the  reader  (for  brevity  sake)  is 
referred.*]    These  stamps  have  been  frequently  the  means  of  detecting 

forgeries ; 


CaJ  In  an  action  on  warranty  of 
a  horse,  plaintiff  gave  in  evidence  a 
written  instrument,  signed  by  de- 
fendant, which  had  a  receipt  stamp, 
and  contained  a  receipt  for  the  price 
of  the  horse,  with  the  words  sub- 
joined :  "  warranted  sound."  It  was 
objected,  that  this  ought  to  have 
been  upon  an  agreement  stamp,  for 
the  purpose  of  proving  the  warranty. 
But  held,  that  this  was  evideijce  of 
the  warranty,  within  the  exception 
in  23  Geo.  III.  c.  58.  *.  4,  being  an 
agreement  relating  to  the  sale  of  goods, 
wares,  a»d  merchandizes.  Afterwards 
it  was  found  to  have  both  a  receipt 
stamp,  and  an  agreement  stamp. 
Shrine  v.  Elrnore,  2  Camp.  407. 

So  a  written  agreement  by  a  bro- 
ker, who  buys  goods  for  his  prin- 
cipal, to  indemnify  him  for  any  loss 
arising  on  the  resale,  need  not  be 
stamped.  Currj/  v.  Edensor,  3  T.  R. 
524. 

But  an  agreement  for  goods  to  be 
made,  or  the  produce  of  land  to  be 


grown,  does  not  come  within  the 
exception.  Buxton  v.  Bedall,  3 
East,  303.  JFaddington  v.  Bristow, 
2  Bos.  &  Pull.  452. 

It  was  held,  in  this  case,  that  a 
paper  (on  a  regular  stamp)  acknow- 
ledging the  receipt  of  money  as  the 
price  of  certain  goods,  taken  as  a 
distress,  and  containing  further  an 
nndertaking  to  allow  them  to  re- 
main on  the  premises,  could  be  re- 
ceived in  evidence  as  a  receipt,  as 
the  two  matters  were  not  mixed  to- 
gether; secus  if  they  had  been  so 
mixed.  Grey  v.  Smith,  1  Camp. 
387. 

The  plaintiff  and  defendant  were 
father  and  son ;  at  a  settlement  of 
accounts,  the  defendant  gave  the 
plaintiff  an  unstamped  slip  of  paper, 
upon  which  was  written,  in  his  own 
hand,  "  I  owe  my  father  ^470. 
"  James  Israel."  And  Elknborough, 
C.  J.  received  it  in  evidence,  upon 
the  authority  of  Fisher  v.  Leslie,  1 
Esp.   N.   P.  Ca.  426,  in  which   an 

I.  O.  U. 


*  This  passage  the  Editor  has  taken  the  liberty  t«  introduce. 
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forgeries ;  for  the  stamp-office  have  secret  marks  on  the  stamps,  which 
from  time  to  time  are  varied ;  (a)  so  that  where  a  deed  is  forged  of  a 
date  antecedent,  it  may  easily  be  discovered  by  stamps  being  upon  it 
not  in  use  at  the  time  it  bears  date. 

A  written  agreement  in  these  words,  "  A.  doth  hit  and  sell  to  B.  for  [  2G9  j 
"  the  term  of  three  years,"  ^c.  was  offered  in  evidence  in  an  action  of 
assumpsit  on  a  special  agreement.  The  defendant  objected  to  its  being 
read,  because  it  was  a  lease  and  was  not  stamped.  For  the  plaintiff  it 
was  said,  this  was  only  a  memorandum  of  a  parol  lease,  wliich  being  for 
three  years  only  is  good  as  such,  and  that  the  statute,  in  using  the  words 
"  indenture,  lease,  or  deed  poll"  meant  only  deeds.  Btit  it  was  holden, 
that  though  a  parol  lease  for  three  years  is  good,  yet  if  a  man  through 
caution  will  reduce  it  into  writing,  he  niust  pay  for  the  stamp,  otherwise 
l4ie  court  are  inhibited  from  receiving  it  in  evidence. 

2.  Private  matters   of  an   inferior  7iattne.~^To  come  now  to  other 
private  written  evidence  that  is  not  under  hand  and  seal. 

And  first  of  Notes;  they  are  either  stich  as  pass  according  to  the  cus- 
tom of  merchants,  or  that  pass  between  party  and  party. 

Merchants*  notes  are  in  nature  of  letters  of  credit  passing  between  one 

correspondent  and  another  in  this  form,  "  Pi^av  pay  to  J.  S.  or  order,  such 

**  a  sum,  Witness  my  hand,  J.  N."     Now,  if  the  correspondent  accept 

the  note  he  becomes  chargeable  in  a  special  action  on  the  custom,  (b) 

In  this  custom  there  are  four  things  considerable  ; 

First,  The  bill. — Secondly,  The  acceptance. — Thirdlif,  The  protest. — 

Fourthly f  The  indorsement. 

First 

I.'O.  U.  washeld  good'evidence  under  and  that  this  might  be  received  as  a 
the  money  count.  Israel  v.  Israel,  copy,  though,  if  properly  stampt,  it 
1  Camp.  499.  might  be  used  as  an  original.  It  i? 
Action  for  money  had  and  re-  ofi'cred,  said  the  Court,  not  as  the 
ceived,  to  recover  ^20,  paid  by  agreement  obligatory  upon  the  par- 
plaintiff  to  defendant  for  the  assign-  ties,  or  as  direct  evidence  of  the 
ment  of  a  lease,  which  had  been  pre-  contract,  but  as  evidence  of  the  con- 
viously  forfeited  ;  defendant  proved  tents  of  the  paper- writing  in  the 
plaintiff  in  possession  of  a  stamped  hands  of  the  defendant,  which  had 
agreement  upon  this  subject,  and  been  stampt  as  the  law  requires, 
gave  him  notice  to  produce  it.  De-  Waller  v.  Horsfall,  1  Camp.  401. 
fendant  not  producing  it,  plaintiff,  (a)  vSo  it  has  been  frequently 
by  way  of  secondary  evidence,  ten-  said,  but  from  what  authority  re- 
dercd  another  part  of  the  agreement  mains  to  be  ascertained  ;  moreover, 
unstampt,  which  had  been  executed  a  deed  may  be  antedated  where  there 
by  both  parties,  at  the  same  time  has  been  no  alteration  in  the  stamp 
with  the  former,  and  delivered  to  since  its  date,  without  a  discovery 
plaintiff.  Held,  that  as  the  other  by  any  one  who  is  not  acquainted 
agreement  was  not  produced,  plain-  with  the  secret  mark  if  there  be  one. 
tiff  might  give  parol  evidence  of  its  (b)  Two  objections  were  taken  to 
contenrs,  or  produce  a  copy  of  it;  a  bill  of  e.Kchange:  1st.  That  it  was 

not 
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First — The  bill  is  in  nature  of  a  letter,  desiring  the  correspondent  to  pay 
so  much  money  either  at  sight,  or,  as  they  term  it,  at  single,  double,  or 
treble  usance,  which  is  commonly  at  one,  two,  or  three  months,  to  be 
computed  from  the  date  of  the  bill ;  but  as  such  usances  vary,  it  is  ne- 
cessary for  the  plaintiff  in  his  declaration  to  shew  what  they  are,  else  he 
cannot  have  judgment. — Buckley  v.  Campbell,  H.  7  Ann.  Salk.  131. 

A  foreign  bill  of  exchange  was  drawn,  payable  at  120  days  after  sight, 
but  when  the  bill  was  presented  for  acceptance,  that  was  refused  ;  upon 
which  an  action  was  immediately  brought  against  the  drawer,  without 
waiting  till  the  expiration  of  the  120  days.  On  the  trial  the  defendant 
objected  that  he  was  not  liable  till  the  expiration  of  the  120  days, 
and  offered  to  call  evidence  to  prove  that  the  custom  of  merchants 
was  such.  But  Lord  ilfa«5/i"e/(/ said  the  law  was  clearly  otherwise,  and 
refused  to  hear  the  evidence  :  So  the  plaintiff  recovered. — Bright  v. 
F wrier f  London,  Sittings  after  Tr.  \'7Q5.(a)  Blissart  v.  Hirst,  M^ 
11  Geo.  in.  (b) 

Though  regularly  there  ought  to  be  three  persons  concerned  in  a  bill 
of  exchange,  yet  there  may  be  only  two  ;  as  if  ^.  draw  in  this  manner, 
"  Pray,  pay  to  me  or  my  order,  value  received  by  myself." — Buller  v. 
Crips,  M.  2  Ann.  6  Mod.  29. 
[  270  ]  Secondly — The  acceptance  is  giving  aedit  to  the  bill  so  far  as  to  make 
the  acceptor  liable,  and  to  trust  for  a  repayment  to  his  corres- 
pondent, (c) 

In  the  case  of  two  joint  traders,  the  acceptance  of  the  one  will  bind 
the  other ;  but  if  ten  merchants  employ  one  factor,  and  he  draw  a  bill 


not  made  payable  to  order,  wLich  CaJ  And  such  action  may  be 
was  necessary  to  make  it  negotiable  brought  against  an  indorsor  as  well 
wiihin  the  custom  of  merchants,  and  as  against  a  drawer.  BalUngulls  v. 
enables  the  indoi'see  to  bring  his  Gloster,  3  East,  481. 
action  against  the  maker.  2d.  Th;it  CbJ  In  5  Burr.  26"70,  a  case  of 
it  did  not  express  to  be  for  value  .  Blcsard  v.  Hirst  is  reported,  but  that 
received.  And  the  last  objection  was  on  a  question  of  neglect  of  no- 
being  left  to  the  jury,  they  found  it  ticc. 

not  to  be  within  the  custom  of  mer-  (c)  Indebitatus  assumpsit  will  not 

chants.     Banbury  v.  Lisset,    2  Slra.  lie   by  an   indorsee  against   the  ac 

1212.  ceptor  of  a  bill  of  exchange,  for  he 

But  it  is  now  a  settled  point,  that  has  a  special  action  on  the  custom 

the  words  "  value  received"  are  not  of   merchants.     Browne   v.  London, 

necessary.  JF/tite  v.  Ledwick,  Bailey  1  Mod.  2S().    1  Vent.  152.     Bodges 

on  Bills,  1(5,  n.  (b.)  MS.Ca.  (3d  ed.)  v.   Steward,    1  Salk.  125.     And  the 

A  bill,   payable   to  J.  or  bearer,  modern  practice  is  to  bring  a  special 

is   not  assignable,   so  as   to  enable  action  on    the  case,   founded  on  this 

the  indorsee  or  assignee  to  sue  the  custom.       Simmonds   v.  Farminter, 

drawer,   but  it  is  good   as   between  1  Wils.  185. 
the  indorsee  and  indorsor.     Ilodgc^ 
y.  Stezcarfl,  Salk.  125. 

upon 
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upon  them   all,  and  one  accept  it,  this  shall  only  bind  him  and  not  the 
rest.— Piuknei/  v.  Hall,  H.  8  W.  III.  Salk.  126. 

A  small  matter  amounts  to  an  acceptance,  as  saying  "  Leave  the  bill 
"  with  me,  and  I  will  accept  it,"  for  it  is  giving  credit  to  the  bill,  and 
hindering  the  protest ;  but  if  the  merchant  say,  "  Leave  the  bill  with  me, 
**  and  I  will  look  over  my  accounts  between  the  drawer  and  mc,  and 
"call  to-morrow,  and  accordingly  the  bill  shall  be  accepted."  This  is  no 
acceptance,  because  it  depends  upon  the  balance  of  accounts,  (a) 

A  bill  was  drawn  as  follows,  "  To  Mr.  JR.  Whithy ;  Sir,  please  to 
"  pay  Mr.  Scot  or  order  £30.  Tho.  Nezetoit."  Scot  indorsed  it  to  the 
plaintiff,  who  presented  the  bill  to  the  drawee  for  acceptance,  and  the 
/defendant  (the  drawee)  underwrites  thus  : — "  Mr.  Jackson,  please  to  pay 
"  this  note,  and  charge  it  to  Mr.  Newton's  account.  R.  Whithy."  It 
was  insisted  that  this  was  no  acceptance,  for  the  defendant  did  not  mean 
to  become  the  principal  debtor,  {b)  It  was  only  a  direction  to  Jackson, 
to  pay  ,£30  out  of  a  particular  fund  ;  and  if  there  were  no  such  fund,  the 
money  was  not  to  be  paid.  But,  per  curiam,  the  underwriting  is  a  direc- 
tion to  Jackson  to  pay  the  sum  ;  and  it  signifies  not  to  what  account  it 
is  to  be  placed  when  paid  :  That  is  a  transaction  between  them  two 
only ;  and  this  is  clearly  a  sufficient  acceptance — 3Ioor  v.  Wilhy,  T. 
7Geo.IILB.  R.  Cc; 

An  acceptance  may  be  qualified,  as  to  pay  half  in  money  and  half  in 
bills.  {Petit  \.  Benson,  T.  9W.  HL  Comb.  432.)  So  to  pay  when 
goods  sent  by  the  drawer  are  sold:  {Smithy,  jibbot,  E.  14Geo.  IL 
Str.  1 152.)  But  he  to  whom  the  bill  is  due  may  refuse  such  ac- 
ceptance, and  protest  the  bill,  so  as  to  charge  the  drawer.  The  proof 
of  the  acceptance  is  a  sufficient  acknowledgment  on  the  part  of  the  ac- 
ceptor, who  must  be  supposed  to  know  the  hand  of  his  correspondent ; 
therefore  in  an  action  against  the  acceptor,  the  plaintiff  shall  not  be  put 
to  prove  the  hand  of  the  drawer  ;  {Wilkinson  v.  Lutzcidge,M.  12  Geo.  I. 
Str.  648.)  however,  proof  of  the  acceptance  will  not  be  conclusive  evi- 
dence against  the  acceptor,  if  he  can  prove  the  contrary. — Smith  v.  Sear, 

E.  14  Geo.  III.  (d) 

Thirdly. 

{a)    Vide   Molloy   de  Jur.   Mar.  the  usual  manner.  Lvmfey  v.  Palmer, 

lib.  2.  c.  10.  s.  20.  Slra.  1000.     Jitlian   v.  Sliohrooke,  2 

{b)  Any  words  written  on  a  bill,  VVils.  9-     Powell  v.  Monnier,   1  Atk.        ^• 

which  do  not  negative  the  drawer's  612.     Pillans  v.  Van  Mierop,   Burr, 

request,  will  amount   to  an  accept-  16'6'2.     Sprout  v.  Matthews,  1  T.  Jl. 

ance,   and  the  drawer  need  not  sign  182. 

his  name.  Anon.  Comb.  401.  Powell         (d)  So  the    drawee  may  accept  a 

V.  Monnier,  lAtk.  6ll.  bill  to  pay  it  at  a  longer  day  than 

(c)  A  parol  acceptance  only  will  that  on  which  it  was  made  payable, 

bind  as  eflcctually  as  if  it  had  been  and  different  alterations  in  the  bill,   . 

actually  signed   and   subscribed    in  with  respect  to  the  date,  will   not 

G  G  destroy 
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,  Thirdly— rThe  protest  is  made  before  a  notary  public  in  case  of  non- 
acceptance  or  non-payment,  to  whose  protestation  all  foreign  courts  give 
credit ;  and  the  protest  is  evidence  that  the  bill  is  not  paid  ;  but  in  Eng- 
(and  they  must  shew  the  bill  itself,  as  well  as  the  protest,  because  the 
whole  declaration  must  be  proved,  (a) 
[271  ]  When  the  bill  is  returned  protested,  the  party  that  draws  the  bill  is 
obliged  to  answer  the  money  and  damages,  or  to  give  security  to  answer 
the  same  beyond  sea,  within  double  the  time  the  first  bill  run  for.  (b) 

In  case  of  foreign  bills  of  exchange  the  custom  is,  that  three  days  are 
allowed  for  payment,  and  if  not  paid  on  the  last  day,  the  party 
eught  to  protest  the  bill  and  return  it,  and  if  he  do  not,  the  drawer  will 
net  be  chargeable ;  but  if  the  last  of  the  three  days  be  a  Sunday,  or 


(Icstroy  it.  Molloy,  2813.  Molloy, 
lib.  2.  c.  10.  s.  28. 
.  But  a  promise  to  accept  a  bill,  to 
be  afterwards  drawn,  is  no  accept- 
ance. Johnson  v.  Collivgs,  1  East, 
§8. 

.  Vet  a  letter,  promising  that  a  bill 
then  drawn,  shall  meet  due  honor  ; 
{Clarke  v.  Cock,  4  East,  57);  or  that 
the  writer  will  accept,  or  certainly 
pay  it,  is  an  acceptance ;  Wynne  v. 
Raikes,  5  East,  514;  though  such 
letter  be  not  received  till  after  the 
bill  is  due.  S.  C. 

(a)  A  protest  on  a  foreign  bill  is 
part  of  its  constitution,  and  it  is 
made  necessary  on  an  inland  bill 
only  to  recover  interest,  costs,  and 
damages  against  the  drawer.  But  a 
protest  is  of  no  other  avail  than  to 
subject  the  drawer  to  answer,  in 
case  of  non-acceptance  or  non-pay- 
ment by  the  drawer,  for  it  does  not 
discharge  the  acceptor,  as  the  payee 
has  his  remedy  against  both;  and 
upon  this  protest  the  party  shall  re- 
cover the  principal,  interest,  costs, 
and  damages.  Barnaby  v.  Rigalt, 
Cro.  Car.  301. 

This  protest  on  a  foreign  bill  was 
considered  absolutely  necessary  at 
common  law  to  recover  against  the 
drawer  ;  but  it  was  not  necessary  on 
an  inland  bill,  in  order  to  sue  the 
drawer,  and  it  is  now  only  necessary, 
by  statute,  to  recover  interest  and 
costs.  Vide  Brough  v.  Pei>kim,  Ray. 
992.  6  Mod.  80,   Salt.  131. 


The  protest  is  good  evidence  of 
non-acceptance  or  non-payment. 
The  attestation  of  the  notary,  under 
his  seal,  is  evidence  of  the  protest, 
without  further  proof,  or  shewing 
how  he  came  by  it.  Anon.  12  Mod. 
345. 

(b)  A  drawer  of  a  bill  of  exchange 
is  always  answerable  by  the  value 
received,  though  there  be  no  tender 
of  the  bill  for  payment,  or  it  be  not 
protested,  unless  the  person  on  whom 
it  is  drawn,  break,  and  then  it  i« 
otherwise;  for  in  that  case  the  party 
who  paid  the  money  for  the  bill, 
must  lose  it.  Mogadara  v.  Holt, 
1  Show.  319. 

It  is  now  fully  settled,  that  in  an 
action  against  the  indorsor  of  a  bill, 
the  plaintiff  need  not  prove  an  ap- 
plication to  the  drawer  for  payment. 
Vide  Bromley  v.  Frazicr,  Stra.  441. 
Jacob  V.  Laurence,  ib.  515.  Hey  It* 
v,  Adatuson,  Burr.  C69.  Sed  qiuere, 
whether  he  must  not  present  it  to 
the  drawee.  Et  wide  Bay  ley  on  Bills , 
c.  iv. 

Where  a  bill  is  drawn,  payable  at 
a  future  day,  and  is  not  accepted, 
an  action  lies  immediately  against 
the  drawer,  at  the  suit  of  the  holder. 
Milford  v.  Mayor,  1  Dougl.  55.  So 
by  an  indorsee  against  an  indorsor, 
every  indorsor  being  in  nature  of  9, 
uew  drawer.  Balliitgalls  v.  GlosteVf 
3  East,  481. 


great 
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great  holiday,  he  ought  to  demand  the  money  on  the  second  day,  and  if 
not  paid,  protest  it  on  the  same  day,  otherwise  it  will  be  at  his  own 
peril. —  Tassell  v.  Lewis,  1  Raym.  743.  (a) 

If  the  indorsee  accept  any  part  of  the  money  from  the  acceptor,  he 
cannot  afterwards  resort  to  the  drawer  for  the  remainder  of  the  money  » 
unless  he  give  timely  notice  to  the  drawer-that  the  bill  is  not  duly  paid : 
for  where  a  man  takes  a  part  of  the  money  only,  and  does  not  apprize 
the  drawer  that  the  whole  is  not  paid,  he  gives  a  new  credit  for  the  re- 
mainder. But  where  timely  notice  is  given  that  the  bill  is  not  duly  paid, 
the  receiving  part  of  the  money  from  an  acceptor  or  indorsor,  will  not 
discharge  the  drawer  or  other  indorsors  :  for  it  is  for  their  advantage 
that  as  much  should  be  received  from  others  as'  may  be. — Johnson  v. 
Kemjon  or  Kennion,  C.  B.  H.  5  Geo.  III.  2  Wils.  262.  {h) 

If  a  bill  be  left  with  a  merchant  to  accept,  he  to  whom  it  is  payable, 
m  case  it  be  lost,  is  to  request  the  merchant  to  give  him  a  note  for  the 
payment  according  to  the  time  limited  in  the  bill ;  otherwise  there  must 
be  two  protests,  one  for  non-payment,  the  other  for  non-acceptance. 

A.  draws  a  bill  on  B.  and  B.  living  in  the  country,  C.  his  friend  ac- 
cepts it,  the  bill  must  not  be  protested  for  non-acceptance  of  B.  and 
then  C.'s  acceptance  shall  bind  him  to  answer  the  money. 

Fourthly — The  indorsement. — If  the  drawee  indorse  the  bill  over  to 
another,  the  receiver  has  not  only  the  original  credit  of  the  drawer  at 
Stake,  and  that  of  the  acceptor  of  the  bill,  if  accepted,  but  also  of  tlie 
indorsor,  and  he  may  have  an  action  against  either  ;  but  a  bill  of  exchange 
cannot  be  assigned  over  for  a  payment  in  part,  so  as  to  subject  the 
party  to  several  actions. — Hawkins  v.  Cardy^  M.  10  W.  III.  Carth.  465. 
Raym.  360.  12  Mod.  213.  Salk.  ^5. 

A.  drew  a  bill  of  exchange  in  the  West  Indies,  on  T.  in  London,  at 
sixty  days  sight,  to  IV.  or  order ;  TV.  indorsed  to  G.  who  presented  the 
bill  to  T.  who  refusing,  G.  noted  it  for  non-acceptance,  and  at  the  end 
of  sixty  days  protested  it  for  non-payment,  and  then  wrote  a  letter  to 
A.  and  also  to  his  agent  in  the  West  Indies,  acquainting  them  that  the 
bill  was  not  accepted.  In  an  action  *  brought  against  A.  by  G.  on  this  [  *272  ] 
case  he  was  nonsuited,  for,  by  not  sending  the  protest  for  non-acceptance, 
he  made  himself  liable.     The  use  of  noting  is,  that  it  should  be  done 


(a)  These  days  of  grace  are  dif-  than  the  balance  due,  the  court  will 

fcrent  in  different  countries  :  in  Ham-  grant  a  new  trial,  or  make  him  cor- 

burgk,  12  days  are  allowed.  Beawes,  rect  the  verdict  at  his  own  expence. 

s.  260.  (1st  ed.)  pa.  449-  Vierson  v.Dunlop,  Cowp.  571.     Ba- 

(h)  If  the  holder,  after  a  partial  com  v.  Searles,  1  H.  Bla.  88, 
satisfaction,  takes  a  verdict  for  more 

G  G  2  the 
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the  very  day  of  refusal,  and  the  protest  may  be  drawn  any  day  after  by 
the  notary,  and  be  dated  of  the  day  the  noting  Mas  made. — Goostrey  v. 
Mead,  at  VVestmhister,  1751. 

It  was  doubtful  whether  inland  bills  of  exchange  Mere  within  this 
custom  of  merchants,  but  by  9  cS  10  JV.  III.  c.  17,  and  3^4  Ann.  c.  9, 
they  are  put  upon  the  same  foot  with  foreign  bills ;  and  though  they  re- 
quire the  acceptance  to  be  in  Mriting,  in  older  to  charge  the  drawer 
with  damages  and  costs,  yet  there  is  a  proviso  that  it  shall  not  extend  to 
discharge  any  remedy  against  the  acceptor,  so  that  an  action  will  still  lie 
on  a  parol  acceptance. — Lumlct/  v.  Palmer,  M.  8  Geo.  II.  Stra.  1000. 

By  the  3^4  Ann.  c.  Q.  All  notes  in  writing,  that  shall  be  made  and 
signed  by  any  person,  M'hereby  such  person  promises  to  pay  to  another 
or  his  order,  or  unto  bearer,  any  sum  of  money  mentioned  in  such  note, 
shall  be  taken  and  construed  to  be,  by  virtue  thereof,  due  and  payable 
to  such  person  to  whom  the  same  is  made  payable ;  and  every  note 
made  payable  to  any  person  or  his  order,  shall  be  assignable  or  indorsable 
over,  and  the  person  to  Mhom  such  sum  of  money  is  by  such  note 
jnade  payable,  may  maintain  an  action  for  the  same ;  and  any  person  to 
Mhom  such  note  is  indorsed  may  maintain  his  action  for  the  same, 
either  against  the  person  who  signed  such  note,  or  against  him  that 
indorsed  it;  and  in  every  such  action  the  plaintiff  shall  recover  his  da- 
mages and  costs,  (a) 

There  are  no  prescribed  forms  of  these  promissory  notes,  and  there- 
fore w  hatever  imports  an  absolute  promise  to  pay  will  be  sufficient ;  as 
a  promise  to  be  accountable  to  J.  S.  or  order.  (Morris  v.  Lea,  T.  11 
Geo.  I.  1  Stra.  629.  2  Raym.  1396.  8  Mod.  362.  S.  C.)  (b)  But  a 
promise  to  pay  on  an  incertain  contingency,  depending  perhaps  on  the 
will  of  the  drawer,  is  not  within  the  act,  because  it  will  not  answer  the 
intent ;  nor  within  the  words  which  import  an  absolute  promise  to  pay ; 
and  therefore  a  promise  to  pay  upon  his  marriage  is  not  good  ;  (Beardesfy 
v.  Baldwin,  E.  14  Geo.  II.  Sir.  1151v)  but  a  promise  to  pay  on  a  re- 
turn of  a  ship  has  been  holden  good,  because  it  respects  trade.     (An- 


(a)  Vide  17  Geo.  III.  c.  30.  for  issuing   or    ncgociating  such   notes 

the  regulation   of  promissory  notes  otherwise  than  directed  by  the  sta- 

above  20*.  and  under ^5,  for  under  tutcs,  liable  to  a  jicniilty  of  not  less 

20*.  they  are   void   by  15  Geo.  III.  than  ^5  or  more  than  £20. 
Vide  etiam  27  Geo.  III.  c.  l6,    by  (6)  There  is  a  case  named  Morris 

which  both  the  above  acts  are  made  v.  Lee,  in  Baj/hi/  on  Bills,  123,  n.  (b) 

perpetual.     Vide  ctiam  48  Geo.  III.  3d  edit,  but  it  is  not  .S'.  C.  for  that 

t.  88.  5.3,   which  renders   persons  was  detcrmiucd  in  H.  26 G'co.  III. 

drcTi's 


Part  VI.]  evidence.  272^ 

'Jrews  V,  Franklin,  H.  3  Geo.  I.  l  Stra.  24.  («)  So  a  promise  to  pay 
or  do  another  act,  has  been  holden  not  to  be  within  the  act ;  as  a  pro- 
mise to  pay,  or  deliver  the  body  of  J.  S.  So  a  promise  to  pay,  if  his 
brother  did  not,  is  not  within  the  act,  for  the  same  reason  of  incertainty. 
{Appleby  v.  Biddiilph,  H.  3  Geo.  I.  cited  in  1  Stra.  219.)  So  a  promise 
to  pay  money  and  do  some  other  thing,  ex,  gr.  deliver  a  horse,  is  not 
within  the  statute.  {Moor  v.  Fanlute,E.  iGeo.  I.  C.  B.)  So  a  promise 
to  pay  £300  to  B.  or  *  order,  in  three  good  East  India  Bonds,  is  not  j-  #273  -j 
a  note  within  the  statute.  But  a  promise  to  pay  on  the  death  of  ano- 
ther, as  that  is  a  contingency  which  must  happen,  will  be  good. — 'Coke 
V.  Culehan,  M.  18  Geo.  II.  (b) 

A  note  payable  to  an  infant,  when  he  should  come  of  age,  vis.  June 
]2th,  1750,  was  holden  to  be  within  the  statute. — Goss  v.  Nelson,  H.  30 
Geo.  11.  Burr.  226. 

A  bill  payable  to  a  man's  order  is  payable  to  himself,  and  he  may 
bring  an  action,  averring  he  made  no  order. —  Butler  v.  Crips,  T.  2  Ann. 
1  Salk.  130. 

A  note  payable  to  a  feme  sole  or  order,  who  marries,  can  only  be  in- 
dorsed by  the  husband. — Conner  \.  Martin,   K.  8  Geo.  I.  Str.  516'.  (c) 

So  likewise  such  note  may  be  indorsed  by  an  executor  or  administra- 
tor.—jRoi/ViSow  V.  Stone,  20  Geo.  II.  2  Stra.  1260.  (d) 

In 


(a)  In  Evans  v.  Underwood,  1  Wils. 
Q6'2,  where  an  action  was  brought 
by  the  payee  against  the  maker  of 
a  note,  payable  on  receipt  of  the 
payee's  wugcs  from  his  majesty's  ship 
Suffolk,  the  court  thought  the  case 
like  that  of  Andrews  v.  Frcinhli/i,  and 
alter  looking  into  that  case,  are  said 
to  have  given  judgment  for  the  plain- 
tiff. Sed  qtiiere,  because  it  was  un- 
certain, though  the  payee's  wages 
were  paid,  that  the  maker  miglit 
receive  them.  The  case  of  Evans  v. 
Underxcoud  is  but  a  hearsay  determi- 
nation. 

So  where  A.  promised  to  pay  ^10 
out  of  det'ondanc's  money,  thai  should 
arise  from  his  reversion  of  £A3  when 
sold.  The  court  held,  that  the  object 
of  the  statute  of  Anne  was  to  put  pro- 
missory notes  on  the  same  footing  with 
bills  of  exchange  ;  and,  said  Lord 
Kenyan,  it  would  perplex  the  com- 
mercial  transactions   of  mankind  if 


paper  securities  of  this  kind  were 
issued  forth  to  the  world  with  condi- 
tions and  contingencies,  and  if  the 
persons  to  whom  they  were  offered 
were  obliged  to  enquire  when  these 
uncertain  events  would  probably  be 
reduced  to  a  certainty.  Ihis,  he 
said,  would  not  be  negotiable  as  a  bill 
of  exchange,  neither  can  it  as  a  pro- 
ndssory  note.  Carlos  v.  Fancourf,  5 
T.  a.  48.').  Jtnni/  v.  Ilcrle,  i>  Ld. 
Raym.  1361. — N.  13.  the  same  rea- 
son given  in  Daiikes  v.  De  Loraine, 
Bla.  783.  3  Wils.  207. 

{!>)  Vide  (Joke  v.  Colchan,  Stra. 
r2I7»  which  is  5.  C.  but  see  a  full 
report  of  the  jud^nient  in  JFil/es, 
393. 

(t)  Cited  in  Rawlinson  v.  Stone,  3 
Wils.  5.  Et  vide  Mills  v.  Williants, 
10  Mod.  246".  S.  W 

{(l)  This  is  a  wrong  name;  it  is 
Raxvlinson  v.  Stone  in  '3  Wils.  5.  Hurr. 
I22J,    and  Barnes,    lO'l.      Et    vide 

Kinir 
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EVIDENCE.  [Part  VI. 

In  an  actiou  by  the  indorsee  against  the  drawer,  upon  non  assumpsit 
the  plaintiff  proved  the  drawer's  hand,  and  that  when  the  note  with  the 
indorsement  was  shewn  to  the  indorsor,  he  acknowledged  it  was  his 
hand-writing,  bnt  this  was  holden  not  sufficient  to  charge  a  third  per- 
son.— Hemming  v.  Robinson,  M.  6  Geo.  II.    Barnes  436.  (.'Id  ed.)  (a) 

There  is  a  distinction  between  a  note  payable  to  B.  or  order,  and  to 
B.  or  bearer ;  in  the  first  case,  in  an  action  against  the  indorsor  the 
plaintiff  must  prove  a  demand  on  the  drawfgr,  but  not  in  the  last,  for 
there  the  indorsor  is  in  nature  of  an  original  drawer.  (6)  In  the  first 
case,  if  the  indorsee  give  credit  to  the  drawer,  without  notice  to  the  in- 
dorsor, it  will  discharge  him:  {Wilmore  v.  Young,  per  Eyre,  at  GuildhaJly 
M.  1  Geo.  II.)  So  receiving  part  of  the  money  from  the  drawer  will 
for  ever  discharge  the  indorsor ;  for  by  such  receipt  the  indorsee  has 
made  his  election  to  have  his  money  from  the  drawer. — Kellock  v.  lio' 
binson,  H.  13  Geo.  II.  Str.  745.    ' 

A  cash  note  on  a  banker,  payable  to  the  ship,  Fortune,  or  bearer,  is 
a  good  and  negotiable  bill  of  exchange,  and  the  bearer  may  maintain  an 
action  on  it  in  his  own  name  :  Or  he  may  recover  on  it  in  an  action  for 
money  had  and  received  to  his  use.  But  in  either  case  he  must  prove 
that  he  got  the  bill  fairly,  and  bond  fide. — Grant  v.  Vaughan,  B.  R.  T. 
4  Geo.  III.  Burr.  1516.  (c) 


King  V.  Thorn,  1  T.  Rep.  487,  where 
it  was  held,  that  if  an  executor  or 
ndrainistrator  indorse  a  bill,  he 
binds  himself  personally,  and  not 
the  assets  in  his  hands. 

(a)  Vide  ctiam  Gray  v.  Pahner,  I 
Esp.  Rep.  135.  In  Carvickv.  Vickery, 
Dou<;l.  630.  (653)  n.  134,  a  bill  was 
>made  payable  to  the  order  of  father 
and  son,  who  were  not  partners.  The 
son  only  indorsed  it,  after  which  it 
was  presented,  and  the  drawee  di- 
rected it  to  his  banker  for  payment. 
In  an  action  against  the  drawee  the 
question  was,  whether  this  indorse- 
ment was  sufficient  .'fFzY/'f*,. I.  thought, 
that  the  direction  to  the  banker  was 
a  recoijnition  of  the  indorsement, 
but  Ashhnrst  and  Biiller,  Justices, 
thought  not.  Uowiver,  in  Hankey 
V.  JVilson,. 9ay.  223,  in  an  action  by 
an  indorsee  ai^ainst  the  acceptor,  there 
was  no  proof  of  the  signature  of  one 


of  the  indorsors;  but  it  appearinj^ 
that  the  indorsement  was  on  the  bill 
when  defendant  accepted  it,  and  that 
he  promised  to  pay  it,  Ryder,  C.  J. 
left  the  case  to  the  jury,  who  fi>und 
for  the  plaintiff;  and  upon  a  rule  for 
a  new  trial,  the  court  thought  it  a 
question  for  the  jury,  whether  the 
acceptance  was  not  an  admission  that 
every  indorsement  was  authentic,  and 
refused  the  rule. 

(/;)  Where  a  bill  is  drawn,  payable 
to  A.  B.  or  bearer,  an  assignee  must 
sue  in  the  name  of  him  to  whom  it 
is  niade  payable,  and  not  in  his  own. 
Sed  alitcr,  if  made  payable  to  A.  B. 
or  order.  Nic/iolson  v.  Seldnith,  3 
Salk.  67.  1  Raym.  180.  S.  C.  nom. 
Nicholson  v.  Sedgzcick. 

(c)  Et  vide  Gierke  v.  Marfm, 
Raym.  758.  Carter  v.  Palmer,  12 
Mod.  380,  and  Smith  v.  Kendall,  6 
T.  Rep.  123. 


If 


Part  VI.]  evidence.  ^73  6 

If  the  indorsor  have  paid  part  of  the  money,  that  will  dispense  with 
the  necessity  of  proving  a  demand  on  the  drawer. —  Faughan  v.  Fuller , 
H.  19  Geo.  II.  Str.  1246.  (a) 

In  an  action  against  the  indorsor  the  plaintiff  need  not  pVove  the  draw- 
er's hand,  for  if  it  be  a  forged  bill,  yet  the  indorsor  is  liable. — Lambert 
V.  Pack,  E.  11  W.  III.  1  Salk.  127.  (b), 

ITie  indorsee  must  give  a  reasonable  notice  to  the  indorsor  in  coli- 
renient  lime,  upon  default  of  payknent  by  the  dfawei- ;  but  proof  of 
making  enquiry  after  defendant,  who  could  rtot  be  found,  will  be  Suffi- 
cient to  excuse  the  giving  such  notice,  unless  the  defendant  can  prove  he 
was  to  be  found.— Trubj/  v.  Dela fountain,  M.  2  Geo.  11.  per  Raym.  at 
Guildhall.     Berrington  v.  Packkurst,  2  Str.  1087.  S.  P. 

In  an  action  against  the  indorsor  of  a  riote  of  hand,  where  the  note  [  274  ] 
was  due  the  otli,  and  there  was  no  demand  on  the  drawer  till  the  8ih, 
and  no  notice  to  the  indorsor  till  the  IQth :  Mr.  Justice  Denison  thought 
the  plaintiff  had  not  nlade  use  of  due  diligence  either  in  demaiidihg 
the  money,  or  in  giving  notice  to  the  indorsor,  and  said  there  were 
no  days  of  grace  on  a  note  as  there  are  on  a  bill  of  exchange ;  but 
the  jury  said  it  Was  commonly  understood  that  there  were  three  days  of 
grace,  and  therefore  thought  the  demand  was  made  in  time;  but  the 
judge  said  the  law  was  otherwise,  and  directed  them  to  find  for  the  de- 
fendant.— Dexlaux  v.  Hood,  7th  Feb.  1752,  at  Guildhall,  tamen  qucere, 
in  Brown  v.  Itarraden,  K.  B.  H.  31  Geo.  III.  4  "t.  Rep.  148.  it  was 
adjudged  that  tliere  were  three  days  of  grace  on  a  promissory  note,  (c) 

In  an  action  against  the  indorsor.  Lord  Rai/mond  would  not  allow  the 
defendant  to  give  in  evidence,  that  the  plaintifif  desired  him  to  indorse 
the  note  to  enable  him  to  bring  an  action  against  the  drawer,  but  de- 
clared he  would  not  sue  the  defendant.  (Collet  v.  Griffith,  H.  2  Geo.  ll. 
at  Guildhall.)  But  where  the  action  was  brought  by  the  drawee  against 
the  drawer,  the  defendant  was  let  in  to  shew  it  was  delivered  as  an 
escrow,  viz.  as  a  reward  in  case  he  procured  the  defendant  to  be  re- 
stored to  an  office,  which  it  being  proved  he  did  not  effect,  there  was  a 
verdict  for  the  defendant.— Jeferies  v.  Justin,  M.  12  Geo.  I.  1  Sti^. 
.674.  (J) 

(a)  Vicie  otiam  Litndie  v.  Robert-  Rep.  123.  JVard  v.  Honeyivooff, 
son,  7  East,  321.   Horfurd  v.  IVilson,      Doiigl.  62.     May  v.  Cooper,  Fortesc. 

1  Taunt.   12.     Gibl>un  v.  Coggon,  2      376",  S.  P. 

Campb.    18cS.     Potter  \.  Rayuorth,  (d)  Vide  JacksOn  v.  Warwick,  7 'T. 

13  Kast,  4.17.  S.  l\  Rop,  121,  which  was  decided   uptm 

(i)  Vide  Raym. 443.  12  Mod. 244.  the    same    principle.     Vide    etiam 

Holt,  117.  S.  C.    Critcklowv.  Parry,  Guichard  v.  Roberts,  and   the  other 

2  Campb.  182.  S.  P.  casts   rcfoned  to  post,  p.  278  6.   n. 
(c)  Vide  Smith  v.  Kendall,  6  T.  {b). 

And 


274 rt  EVIDENCE.  [Part  VI. 

And  It  seems  a  reasonable  distinction  whiclj  has  been  taken  between 
an  action  between  the  parties  themselves,  in  which  case  evidence  may 
be  given  to  impeach  the  promise  and  an  action  by  or  against  a  third 
person,  viz.  an  indorsee  or  an  acceptor. — Snelling  v.  Briggs,  at  Read- 
ing, 1741. 

Where  the  defendant  borrowed  money  of  J.  S.  who  lent  it  knowingly 
to  game  with,  and  assigned  the  note  for  a  valuable  consideration  to  the 
plaintiff,  who  had  no  notice,  yet  it  was  holden  void  by  9  Ann.  c.  1^. 
s.  1. — BoKyer  v.  Bamptou,  T.  14  Geo.  II.  2  Str.  1 155.  (a) 

Sir  John  Bland  gave  a  bill  of  exchange  to  liobimon  for  £672,  viz. 
c£SOO  lent  at  the  time  and  place  of  play,  and  £372  lost.  The  play  was 
very  fair,  and  there  was  not  any  imputation  on  Robinson's  behaviour. 
He  brought  an  action  of  assumpsit  against  Sir  John's  representative  on 
the  bill  of  exchange,  and  also  for  money  lent.  Upon  a  case  reserved, 
the  court  held  that  he  should  not  recover  on  the  first  count,  the  bill  of 
exchange  being  void  by  9  Ann.  But  they  held,  as  to  the  second  count, 
though  no  action  could  be  maintained  for  money  won  at  gaming,  th^ 
statute  prohibiting  any  recovery  upon  a  gaming  consideration,  yet  as  to 
the  money  lent,  the  statute  only  avoids  the  security,  and  not  the  con- 
[*275]  tract,  which,  when  fair,  is  good,  and  therefore  gave  judgment  *  for  the 
plaintiff  for  £300.  In  the  same  case  it  was  made  a  question,  whether 
the  plaintiff  should  recover  any,  and  what  interest.  As  to  the  first,  the 
court  said,  that  though  the  security  were  void,  yet  he  had  agreed  to  pay 
interest.  As  to  the  second,  though  the  practice  had  been  to  stop  inte- 
rest at  the  bringing  of  the  action,  yet  they  held  the  plaintiff  entitled  to 
interest  to  the  time  of  the  judgment,  and  said,  the  Court  ought  always 
to  give  interest  to  the  verdict  at  least. — Robinson  v.  Bland,  T.  34 
Geo.  II.  Burr.  1077.  1  Bla.  234.  256.(6)' 

Though 

{a)  But  in  IVettenhall  v.  Wood,  1  tract  for  the  payment  of  money  on 
Esp.  N.  P.  Ca,  19,  ail  action  was  a  certain  clay,  as  on  bills  of  ex- 
held  to  lie  for  llie  recovery  of  mo-  change,  promissory  notes,  SfC.  or 
ney  lent  to  defendant  to  game  with;  where  there  has  been  an  express  pror 
for,  said  Lord  Kenyan,  that  the  sta-  mise  to  pay  interest;  or  whore,  from 
tute  only  avoided  securities  for  mo-  the  course  of  dealinc;  between  the 
ney  lent  to  play  with,  and  did  not  parties,  it  may  be  inferred  that  such 
extend  to  mere  loans.  Vide  etiam  was  their  intention,  or  where  it  could 
Barjeau  v.  Wahnsley,  2  Stra.  1249.  be  proved  that  the  money  had  been 

(A)   As  to  the    allowance  of  inte-  used,  and  the  interest  had    actually 

rest   Lord  Ellenhorongh  said  (in  De  been    made.     And    further    that   it 

Hwvilland  Exenttor    v.    Boxverbaiilc,  would  not   be  rij^ht  to    consider  so 

1  Campb.  50  )  it  appeared  to  him,  widely  huw  far  the  plaintiff"  might  be 

that  interest   ought   to    be  allowed  damnified. 

only  in  cases  where  there  is  a  con-  In  De  Bernalcsv,  Fuller,  2  Camph. 

426, 


Part  VI.]  .   evidence. 

Though  it  be  sufficient  for  the  plaintiflf  in  an  action  on  a  note  of  hand 
to  prove  the  note  to  have  been  given  by  the  defendant,  yet  the  defendant 
will  be  at  liberty  to  shew  it  was  given  on  an  illegal  consideration,  and  so 
avoid  the  lien  of  it. — Guichard  v,  Roberts,  M.  4  Geo.  111.  K.  B.  1 
Bla.  445. 

Where  in  the  declaration  the  indorsement  was  set  out  to  be  for  value 
received,  but  being  produced,  had  it  not:  Lord  Chief  Justice  Eyre 
allowed  the  indorsement  to  be  filled  up  in  court,  notwithstanding  the  case 
of  Clements  v.  Jenkins,  E.  3  Geo.  11.  was  cited,  where  I^ord  liaymond 
refused  to  let  it  be  done. 

But  a  bare  indorsement  of  a  name  transfers  no  property,  and  therefore 
where  the  plaintiff  produced  the  note  with  his  own  name  indorsed,  Lee, 
C  3.  suffered  him  to  strike  it  out. — Theed  v.  Lovellf  M.  12  Geo.  II. 
2  Str.  1 103.  (a) 

A  note 


9.75  a 


426,  which  was  an  action  for  money 
had  and  received,  to  recover  ^894. 
l6s.  9d.  and  interest  thereon,  Lord 
Elknhorough  held,  that  where  there 
is  no  contract,  express  or  implied,  to 
pay  interest,  interest  cannot  be  ai 
lowed,  and  cited  De  Havillund  v. 
Botverbank,  sup.  The  principal  case 
jvas  shortly  this,  plaintiff  held  a  bill 
of  exchange,  to  the  above  amount  ac- 
cepted, payable  at  defendants*  bank- 
ing-house. The  bill  became  due  Sep- 
tember 23d,  a»A  on  that  day  the 
clerk  of  the  acceptors  paid  in  money 
at  the  banking-house  of  defendants, 
but  defendants,  instead  of  paying 
the  inoney  tq  plaintiff  as  holder  of 
the  bill,  detained  it,  as  in  satisfac- 
tion of  the  ba^lanccduc  to  themselves 
from  the  acceptors.  It  was  settled 
on  the  trial  that  this  was  money  had 
and  received  by  defendants,  to  the 
use  of  plaintiff,  and  plaintifl'  now 
insisted  upon  interest  to  the  time  of 
signing  final  judgment;  but  Lord 
Ellenboroiigh  said,  that  the  rule  hav- 
ing been  established  in  De Havilland 
v.  Bowerbank,  he  would  not  save  the 
point. 

In  Becker  v.  Jones,  in  Scacc.  2 
Campb.  428.  (n),  interest  was  allow- 
ed in  an  action  for  not  giving  a 
bill  of  exchange  for  goods,  agreeable 
to  the  stipulation,  from  the  time  that 


such  bill,  if  given,  would  have  be- 
come due:  and  upon  that  a  question 
arose  in  Gordon  v.  Swan,  ibid.  429. 
(n),  whether  interest  ought  not  to  be 
allowed  in  an  action  for  goods  sold, 
to  be  paid  for  at  a  certain  day;  but 
Ellenborovgk, C  J .  aa'id,  that  what  he 
had  determined  in  De  Havilland  v. 
Buxverbank,  sup.  must  be  taken  to 
refer  to  written  instruments  only. 
Rule  n-fused. 

(a)  In  Peacock  v.  Rhodes,  2  Dougl, 
6ll,(6"33),  Lord  Mansfield  said,  he 
saw  no  ditlercncc  between  a  note  in- 
dorsed in  blank  and  one  payable  to 
bearer,  for  they  both  passed  by  deli- 
very. Within  these  iew  years  how- 
ever the  attention  of  the  courts  has 
been  engaged  by  a  class  of  bills,  al- 
most unknown  till  the  year  1778, 
when  a  vast  number  of  bills  and 
notes  were  sent  forth  into  the  world, 
made  payable  to  fictitious  persons. 
These  bills  became  the  subjects  of 
repeated  discussion,  till  at  length  it 
was  finally  determined,  that  if  a  bill 
or  note  imports  to  be  made  payable 
to  a  person  not  in  esse,  or  his  order, 
and  is  issued  with  an  indorsement  in 
blank,  purporting  to  be  made  by 
him  thereon,  it  is  as  against  the 
draAver  or  maker  considered  as  a  bill 
or  note,  payable  to  bearer,  and  so  is 
a  bill  as  against  the  acceptor,  if  ho 

knew 


9:75b  EVIDENCE.  tP^RTVI. 

A  note  payable  to  JB.  or  order,  was  indorsed  thus,  "  Pray  pay  the 
contents  to  C."  In  the  declaration,  the  indorsement  was  set  out  as  pay- 
able to  C.  or  order;  at  the  trial  it  was  objected,  there  was  a  variance; 
but  the  court  held,  that^as  the  note  was  in  its  original  creation  indorsable, 
it  would  be  so  in  the  hands  of  the  indorsee,  though  not  so  expressed  in 
the  indorsement,  and  therefore  in  substance  it  was  agreeable  to  the 
count,  and  therefore  no  variance.— Cited  by  Mr.  Fazakerlei/,  in  Rex  v. 
Morris,  H.  4  Geo.  II. 


knew  at  the  time  of  the  acceptance 
that  the  payee  was  a  fictitious  per- 
son. The  firbt  of  these  cases  which 
came  before  the  court  was  Tat  lock  v. 
Harris,  3  T.  Rep.  174,  which  was 
an  action  on  a  bill,  drawn  by  de- 
fendant, as  a  partner  in  a  house  at 
Nottingham,  upon  himself,  in  Lon- 
don. 'Ihis  bill  was  made  layable  to 
Grigson  and  Co.  by  whom  it  pur- 
ported to  be  first  indorsed,  and  after- 
wards hy  Lewis  and  Potter.  There 
•was  no  such  house  as  Grigson  and 
Co.;  but  defendant  paid  the  bill  to 
Lewis  and  Potter,  to  whom  he  was 
indebted,  and  from  them  it  came  into 
the  hands  of  the  plaintiff.  On  this 
case  the  court  held  the  holder  inti- 
tled  to  recover  for  money  had  and 
received  to  his  use  as  such  holder. 

The  next  case  was  Vere  v.  Lewis, 
3  T.  Rep,  18?,  which  only  differed 
from  the  last  case  in  regard  that 
there  was  no  evidence  that  defendant 
had  received  any  value  for  the  bill, 
but  the  court  held  that  the  accept- 
ance by  defendant  was  evidence  of 
his  having  received  value  from  the 
drawers. 

Next  followed  the  case  of  Minet  v. 
Gibson,  3  T.  R.  481.  i  H.  BUi.  369. 
Avhere  a  bill  was  drawn  hyLixcsay  and 
Co.  on  defendant,  and  made  payable 
to  Jolm  White,  who,  on  a  special 
verdict,  was  found  to  be  a  fictitious 
person;  and  it  was  also  found  that 
his  name  was  indorsed  hy  Li\  esay  7t.n(\ 
Co.,  and  that  defendant,  when  he  ac- 
cepted the  bill,  ;knew  there  was  no 
such  person  as  .John  White,  upon 
which  the  court  of  K.  B.,  consider- 
ing this  case  as  decided  by  Vere  v. 
Levis,  sup.  gave  judgment  for  plain- 
tiff. And  on  a  question  before  the 
lords,  whether  the.  bill  might  not  be 


deemed  in  law  to  be  payable  to  bearer. 
Barons  Ilotham,  Perryn,  and  Thomp- 
son, and  Gould,},  were  of  opinion  it 
might,  but£^re,  C.  B.  and  Heath,  J. 
differed.  After  which  Lords  Xenyon, 
Lovghborovgh,  and  Bathirst,  spoke 
in  favor  of  the  judgment,  and  Lord 
Thurlow  against  it;  and  the  judg- 
ment was  affirmed  without  a  division. 
After  the  above  judgment  in  B.  R. 
and  before  its  decision  in  DomoProt. 
came  on  the  case  of  Collis  v.  Emmet, 
1  11.  Bla.  313,  where  Litesay  and 
Co.  who  were  authorized  by  defend- 
ant to  draw  for  him,  by  his  sub- 
scribing a  piece  of  blank  paper  with 
a  stamp  thereon,  made  a  bill  to 
George  Chapman  or  order,  and  in- 
dorsed it  with  Chapnnai'a  name, 
when,  in  fact,  there  was  no  such  per- 
son. In  this  case  the  court  of  C.B. 
held  (after  two  a^g^^fcncnts  and  great 
consideration),  tliat  the  action  might 
fairly  be  supported  on  a  count  that 
slated  the  bill  to  be  payable  to  bearer, 
and  there  being  such  a  count  in  the 
declaration,  plaintiff  had  judgment. 
Vide  etiam  Bennett  v.  Farnell,  1 
Campb.  130.  ISO.  (c)  pi.  9,  where 
in  a  similar  case  Lord  Ellenborough 
said,  that  the  doctrines  on  this  sub- 
ject must  be  taken  with  this  qualifi- 
cation, "  unless  it  can  be  shewn  that 
"  the  circumstance  of  the  payee  be* 
''  ing  a  fictitious  person  was  known 
'*  to  the  acceptor."  The  last  cas^ 
of  this  sort,  before  Bennett  v.  Famelly 
sup.  was  Gibson  v.  Hunter,  2  H.  Bla. 
187.  288.  which  came  before  the 
lords  on  a  demurrer  to  evidence,  and 
in  that  case  it  was  held,  that  in  an 
action  of  this  nature  against  the  ac- 
ceptor, it  must  be  shewn  that  hi 
was  aware  the  payee  was  fictitious. 

I  have 
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I  have  already  said,  that  if  the  indorsee  give  credit  to  the  drawer, 
without  notice  to  the  indorsor,  it  will  discharge  him :  it  is  therefore  to 
be  seen  what  shall  be  construed  a  giving  of  credit ;  and  not  demand- 
ing the  money  of  the  drawer  in  a  reasonable  time,  is  giving  credit.  {Sir 
J.  Hankei/  v.  Trotman,  M.  19  Geo.  II.  1  Bla.  ].)(«)  What  shall  be 
deemed  a  reasonable  time  must  depend  upon  the  circumstances  of  th« 
case ;  and  is  a  question  of  law  arising  out  of  the  fact.  However  it  may 
not  be  improper  to  shew  what  in  general  has  been  deemed  a  reasonable 
ixvae.—Metcalf  v.  Hall,  K.  B.  T.  22  Geo.  III.  Cited  in  Tindall  v. 
Brown y   I  T.  Rep.  168  (n). 

In  Mahmaring  v.  Harrison,  (H.  8  Geo.  I.  1  Str.  508.)  the  case  was, 
upon  the  17th  of  September,  being  a  Saturday,  about  two  in  the  after- 
noon, the  defendant  gave  the  plaintiff  a  goldsmith's  note,  who  paid 
it  away  the  same  day  to  J.  S.  The  goldsmith  paid  all  that  day*  and  [*2763 
all  Monday.  J.  S.  came  on  Tuesday,  but  then  payment  was  stopped ; 
upon  which  the  plaintiff  paid  back  the  money  to  J.  S.  and  asked  it  of 
the  defendant,  who  refused,  upon  which  the  action  was  brought;  the 
C.J.  left  it  to  the  jury,  who  would  have  found  it  specially,  but  he  would 
not  let  ihem,  saying  it  was  a  matter  proper  for  their  determination ;  upon 
which  they  gave  a  verdict  for  the  defendant,  and  held  there  was  laches  iu 
J.  S.  saying  they  were  all  agreed  that  two  days  was  too  long. 

So  where  Chitty  had  given  the  East  India  Company  a  note  on  Cas- 
well, at  eleven  in  the  morning,  they  did  not  send  it  for  payment  till  two 
o'clock  the  next  day ;  and  it  was  holden  that  they  had  made  it  their  own 
by  their  laches.— JE«s#  India  Company  v.  Chitty,  E.  16  Geo.  II.  2 
Str.  1175. 

But  it  has  been  since  determined  that  the  next  day  after  a  banker's 
draft  is  given  is  the  time  allowed  by  law  for  demanding  payment  of  it. — 
Metcalfv.  Hall,  su]).(b) 

In  Hill  v.  Lezcis,  Salk.  132.  the  defendant  indorsed  to  Z.  who  the 
same  day  indorsed  to  the  plaintiff,  who  afterwards  the  same  day  received 
money  upon  other  bills  of  the  same  banker,  «nd  might  have  received  the 


{a)  Scd  vide  RicJiford  v.  Ridge,  2  16/.  Buller,  J.  said,  that  the  numer- 

Campb.  537,  and  Robsou  v.  Bennett,  ous  cases  on  the  subject  of  the   no- 

STaunt.  394,\vhere  Sir  J.  il/flH.s/ie/rf,  ticc    necessary  to    be    given    to    the 

C.  J.  said,   that  Hankey   v.  Trotman  drawer,  reflect  great  discredit  on  tho 

had    been    over-ruled  by  Appleton  v.  courts  of  Westminster,  and   do   inli- 

Sziretapple,  in  B.  R.  M.  23  Geo.  Ill,  nite  mischief  in  the  mercantile  world; 

Baijley  on  Bills.  106'.  n.  (c),  3d  ed.  in  and  this  evil  can  only  be  lemedied  by 

which   case  the  jury  found    for  the  doing  what  the  court  wished  to  do  in 

defendant,  against  the  opinion  of  the  Metcalfv.  Hall,  by  considering  the 

court.     See  also  Reynolds  v.  Chettle,  reasonableness  of  time  as  a  question 


2  Campb.  5^6.  of  law,  and  not  of  fact. 

{'.>)  In  Tindall  v.  Broun,  1  T.  Rep. 


money 
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money  upon  the  bill,  in  question,  if  he  had  demanded  it.  The  night  fol- 
lowing the  banker  broke,  and  the  jury  upon  consideration  (it  being  left 
to  them  by  the  Lord  Chief  Justice)  found  for  the  plaintiff. 

The  defendant  having  a  promissory  note,  payable  to  him  or  order, 
two  months  after  date,  indorsed  it  to  the  plaintiff,  who  sent  his  servant 
to  the  drawer  for  the  money,  who  said  the  defendant  had  promised  not 
to  indorse  the  note  over  without  acquainting  him  ;  that  he  had  not  so 
done ;  and  therefore  he  was  not  prepared  to  pay  it,  but  promised  pay- 
ment ill  three  or  four  days ;  and  in  like  manner  put  him  off  from  time  to 
time.  After  three  weeks  the  plaintiff  wrote  to  the  defendant  (not  having 
sooner  learned  his  direction,  though  it  was  proved  he  sooner  enquired 
after  it,  and  was  told  where  he  might  learn  it,)  that  Smith's  note  was  not 
paid ;  that  he  had  often  promised  payment,  but  had  alledged,  that  the 
defendant  promised  not  to  make  use  of  it  without  acquainting  him  first : 
Smith  became  a  bankrupt ;  the  plaintiff  writes  a  second  letter ;,  the  de- 
fendant answers,  that  when  he  comes  to  town  he  will  set  that  matter  to 
rights ;  upon  this  evidence  the  jury  gave  a  verdict  for  the  plaintiff,  not- 
withstanding it  appeared  Smith  continued  solvent  three  weeks,  and  paid 
above  a  hundred  pounds  in  the  time. — Anson  v.  Bailei/y  iM.  1748,  at 
Guildhall,  (a) 
[277]  A  bill  was  drawn  by  the  defendant  upon //.  for  work  done  by  the 
plaintiff  on  the  defendant's  farm,  in  the  possession  of  //.  The  plaintiff' 
did  not  give  notice  to  the  defendant,  that  the  bill  was  not  paid  till  three 
months  after  it  was  drawn :  and  after  a  verdict  for  the  plaintiff,  the  court 
granted  a  newtriaJ;  holding  this  to  be  such  a  laches  as  discharged  the 
defendant.— CAam6e;7«y/ie  v.  Delan/fe,  C.  B.  T.  7  Geo.  111.  1  Wils. 
353.     S.  C.  nom.  Chamberlyn  v.  Delarive. 

The  defendant  had  a  note  of  .£60  of  one  Bellamy,  a  goldsmith,  pay- 
able to  him  or  bearer  at  a  day  then  to  come,  about  a  week  before  which 
he  discounted  it  at  the  bank  without  indorsing  the  bill ;  Bellamy,  about 
two  months  after  broke  w  ithout  having  paid  the  bill,  upon  which  the 


(a)  Every  one  who  transfers  a  bill  contrary.     Vavgkan   v.  Fuller,  Stra. 

or  note  is,  prima  facie,  entitled  to  sue  1246.  Rogers  v.  Stephens,  sup.    Jii' 

after  payment  of  it,   and    therefore  son  v.  Bailey,  sup.    IVilkes  v.  Jacks, 

entitled  to  insist  on  a  want  of  notice,  Peake  202.     But  a  payment  or  pro- 

or  a  neglect  to   make  a  proper  pre-  mise  without  such    notice  does  not. 

sentment;  but   the   contrary  may  be  Blisard  \.  Hirst,  Butt.  Q67O.    Good- 

proved.  Bickerdike  v.  Bolman,  1  T.  R.  all  v.  Dolley,   sup.     Lundie  v.  Ro- 

405.  Rogers  V.  Stephens,  2T.R.7i3.  bertson,  7  East,    321.     Horford   v. 

Goodall  v.   Dolley,   1  T.   Rep.  712.  Wilson,  1  Taunt.  12.    Gibbon  v.  Cog- 

Payment  of  part,  however,  or  a  pro-  gon,  2  Campb.  188.    Potter  v.  Rag^ 


mise  to  pay  a  part  after  full  notice      worth,  13  East,  417, 
of  default,   sufficiently  evinces  the 


bank 
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bank  brought  assumpsit  for  money  lent,  and  upon  this  evidence  obtained 
a  verdict ;  but  tlie  court  granted  a  new  trial,  holding  it  to  be  a  verdict 
against  law;  for  if  the  owner  of  a  bill,  payable  to  bearer,  deliver  it  for 
ready  money  paid  down  for  the  same,  and  not  for  money  aiitecedently 
due,  or  for  money  lent  on  the  same  bill,  this  is  selling  of  tlie  bill  like 
selling  of  tallies,  <^t-.  But  if  there  be  an  indorsement  thereon,  the  iu« 
dorsee  may  have  remedy  on  that  indorsement,  provided  he  demand  the 
money  in  a  convenient  time. —  Bank  of  England  v.  Nenman,  E.  ]  I 
W.  HI.     Salk.  MSS.     1  Raym.  442.  S.  C. 

As  the  intent  of  the  3  &  4  Jnn.  was  to  put  promissory  notes  upon  the 
same  footing  with  inlahd  bills  of  exchange ;  all  that  has  been  before  said 
in  regard  to  promissory  notes  is  applicable  to  such  inland  bills.  How- 
ever the  analogy  between  promissory  notes  and  bills  of  exchange  should 
be  attended  to,  in  order  the  better  to  understand  the  cases.  Whilst  the 
promissory  note  continues  in  its  original  shape,  there  is  none :  but  when 
the  note  is  indorsed  tlie  resemblance  begins;  for  then  it  is,  an  order  to 
pay  the  money  to  the  indorsee,  and  this  is  the  very  definition  of  a  bill  of 
exchange:  therefore  the  indorsee,  before  he  brings  an  action  against  the 
indorsor  of  a  promissory  note,  ought  to  demand  the  money  of  the 
xlrawer:  but  it  must  be  made  on  the  drawee  before  an  action  is  brought 
against  the  indorsor  of  a  bill  of  exchange ;  and  no  inquiry  need  be  made 
after  the  drawer. — Hej/lin  v.  Adamson,  M.  32  Geo.  II.  K.  B.  2  Burr.  ^ 

669.  (a) 

It  may  be  proper  further  to  take  notice,  that  9  &  10  W.  HI.  c.  17. 
gives  power  of  protesting  any  inland  bill  of  exchange  of  £5  or  upwards, 
(in  which  is  acknowledged  and  expressed  the  value  to  be  received;)  but 
this  act  has  no  effect,  unless  the  party  on  whom  the  bill  was  drawn, 
accept  it  by  under  *  writing;  therefore  by  the  3  8c  4  Ann.  c.  9.  the  same  [*S78j| 
power  is  given  in  case  the  party  refuse  to  accept  it,  with  proviso  that  no 
protest  shall  be  necessary,  unless  the  bill  be  drawn  for  ^£"20  or  upwards. 

It  has  been  holden  upon  these  statutes,  that  in  declaring  upon  an  in- 
land bill,  a  protest  need  not  be  set  forth,  as  it  must  upon  a  foreign 
bill,(i)  for  the  statute  does  not  take  away  the  plaintiff's  action  for  want 
of  a  protest,  but  only  deprives  him  of  damages  or  interest. — Borough 


(a)  And  the  same  docrrine  prevails  exchange.     Gale  v.  Walsh,  5T.  Rep. 

in  Brown  v.  Harradcfi,  4  T.  R.  148.  239-     Vide  etiam   Orr  v.  Maginnis, 

Carlos  \.  Fancourt,  ST.  Rep.  482.  7  East,  359.     It  is  not  absolutely  nc- 

Edie  V.  East  India  Com'pany,  Burr,  cessary,  however,  that  a  co])y  of  the 

1224.  protest  should  accompany  the  notice 

{h\  The  protest  is  a  part  of  the  of    non-payment.      Vide  Baylcy  on 

custom  in  the  case  of  foreign  bills  of  Bills,  3d  edit.  p.  117,  n.  (1). 

v.  Perkins, 
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V.  Perkins,  M.  2  Ann.  Salk.  131.  Raym.  992,  S.  C.  nom.  Brough 
V,  Parkins. 

But  if  any  damages  accrue  to  the  drawer  for  want  of  a  protest,  they 
shall  be  borne  by  him  to  whom  the  bill  is  made,  and  if,  in  such  case, 
the  damage  amount  to  the  value  of  the  bill,  there  shall  be  no  recovery. — 
6  Mod.  81.  S.  C.  nom.  Brough  v.  Perkins,  (a) 

h  is  not  necessary  to  set  forth  the  custom  in  an  action  upon  a  bill  of 
exchange,  for  lex  mercatoria  est  lex  terra ;  and  if  he  set  it  forth,  and  do 
not  bring  his  case  within  it,  yet  if  by  the  law  merchant  he  have  right, 
the  setting  forth  the  custom  shall  be  rejected  as  surplusage. — Mogadara 
V.  Holt,  M.  3  W.  III.    1  Show.  317. 

If  yl.  write  his  name  on  the  back  of  the  bill,  and  send  it  to  J.  S.  to 
get  it  accepted,  which  is  done  accordingly,  ji.  may,  notwithstanding, 
bring  an  action  against  the  acceptor,  for  J.  S.  has  it  in  his  power  to  act 
either  as  servant  or  assignee;  (Clarke  v.  Pigot,  E.  10  W.  III.  Salk. 
126.)  for  he  may  witness  his  election  by  filling  up  the  blank  over  the 
.  name  to  receive  it  as  indorsee,  or  by  omitting  it,  act  only  as  sei'vant. — 
L.ucas  V.  Haynes,  E.  2  Ann.  2  Raym.  871.(6) 

Note;  In  a  writ  of  enquiry  before  the  sheriff,  on  a  judgment  by  de- 
fault in  an  action  on  a  promissory  note,  the  plaintiff  must  prove  his  note 
the  same,  as  if  the  defendant  had  pleaded  non  assumpsit ;  (c)  though  in 
debt  on  bond  and  judgment  by  default  it  is  otherwise.     (H.  18  Geo.  II. 


(a)  Vide  ctiam  Harris  v.  Benson, 
Stra.  910. 

{0)  In  an  action  against  an  accep- 
tor of  a  bill  of  exchange  by  an  indor- 
see, it  is  competent  to  acceptor  to 
shew,  that  the  name  of  the  payee  on 
the  bill  is  not  the  signature  of  the 
real  payee,  and  the  indorsee  cannot 
recover.  If,  therefore,  the  acceptor 
undertakes  to  pay  one  H.  Davis, 
another  li.  D.  into  whose  hands  it 
may  come,  he  does  not  undertake  to 
pay,  and  the  indorsee  who  has  taken 
it  from  this  other  H.  Davis,  has  no 
claims  on  the  terms  of  acceptance. 
Mead  V.  Young,  4  T.  Rep.  28.  (dis. 
Kcnyon).  Alittr,  where  it  is  pay- 
able to  bearer ;  for  there  acceptor 
undertakes  to  pay  whoever  shall  bring 
him  the  note.  Miller  v.  Rave,  1 
Burr.  452.  Vide  Bayley  on  Bills, 
p,  51.  (3d  ed.)  where  it  is  said,  that 


if  a  bill  be  lost  or  stolen,  and  it  is  as- 
signable by  mere  delivery,  the  finder, 
or  thief,  may  confer  a  title,  by  trans- 
ferring it ;  scd  secus  if  it  requires  in- 
dorsement. See  also  the  authorities 
cited  in  the  notes  to  p.  51  and  52. 

In  Brown  v.  Davis,  3  T.  Rep.  83^ 
(n),  Buller,  J,  said,  it  had  never  been 
determined  that  a  bill  or  note  is  not 
negotiable  after  it  becomes  due,  but 
if  there  are  any  circumstances  of 
fraud  in  the  transaction,  and  it  comes 
into  the  hands  of  a  plaintiff,  by  in- 
dorsement, after  it  is  due,  he  always 
left  it  to  the^ury,  upon  the  slightest 
circumstances,  to  presume  that  the 
indorsee  was  acquainted  with  the 
fraud. 

(c)  At  this  day  the  court  will 
give  judgment  in  debt  on  a  prorois* 
sory  note. 

per 
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per  Ch.  Bar.)(fl)  Yet  ia  Bevis  v.  Lindsell,  H.  14  Geo.  11.  Stra.  1 149. 
the  court  of  K.  B.  held,  that  on  executing  a  writ  of  enquiry  on  judg- 
ment by  default  in  assumpsit  upon  a  promissory  note,  it  was  not  neces- 
sary to  produce  the  subscribing  witness,  for  the  note  being  set  out  in 
the  declaration  is  admitted,  and  the  only  use  of  producing  it  is  to  see 
whether  any  money  is  indorsed  to  be  paid. upon  it;  it  must  therefore  be 
proved  to  be  his  note,  which  may  be  by  proving  his  hand,  (b) 

By  the  statute  of  frauds,  (29  Car.  II.  c.  3.)  several  things  must  be 
evidenced  by  writing  (c),  or  mark,  of  which,  before  that  statute,  parol 
evidence  had  been  sufficient. 

1.  All  leases,  estates,  interest  of  freehold,  or  term  of  years,  created     [279] 
by  parol  (</),  and  not  put  in  writing  and  signed  by  the  parties  making 

the  same,  or  their  agents  thereunto  lawfully  authorised  by  writing,  shall 
have  the  effect  of  estates  at  will  only,  except  leases  not  exceeding 
three  years  from  the  making,  (e)  whereupon  the  rent  reserved  amounts 
to  two-thirds  of  the  improved  value,  and  that  no  such  estate  or  interest 
shall  be  (J")  granted,  or  surrendered,  but  by  deed  or  note  in  writing. 

2.  All  declarations  and  assignments  of  trusts  shall  be  proved  by  some 
writings  signed  by  the  party,  or  by  his  last  will,  except  trusts  arising, 
transferred  or  extinguished  by  implication  of  law. 


(a)  Qiicere  tamen.  Whether  the 
court  ever  did  issue  a  writ  of  inquiry 
in  debt  on  a  bond,  after  judgment  by 
default. 

In  assumpsit  also  the  practice  now 
is,  on  judgment  by  default,  upon  a 
promissory  note  or  bill  of  exchange, 
not  to  execute  a  writ  of  inquiry,  but 
to  move  for  a  reference  to  the  mas- 
ter, to  ascertain  what  is  due  for  prin- 
cipal and  interest,  and  on  the  mas- 
ter's allocatur y  to  sign  final  judg- 
ment, tax  costs,  and  issue  execution 
instanter. 

(b)  Though  it  be  sufficient  for 
the  plaintiif,  in  an  action  on  a  note 
of  hand,  to  prove  the  note  to  have 
been  given  by  the  defendant,  yet  the 
defendant  will  be  at  liberty  to  shew 
it  was  given  on  an  illegal  conside- 
ration, and  so  avoid  the  lien  of  it; 
Guichard  V.  Roberts,  1  Bla.  445;  or 
that  it  was  delivered  in  nature  of  an 
escrow,  viz.  as  a  reward  for  some- 
thing not  effected.  Jeferies  v.  Austen, 
1  Str.  674.' 


But  a  holder  coming  fairly  by  a 
note  for  money  won  at  play,  or  upon 
an  usurious  contract,  cannot  recover. 
Loxoe  V.  Waller,  Dougl.  708  {736). 
Vide  Peacock  v.  Rhodes,  ibid.  6l^ 
(636).  Bo-myer  v.  Bampton,  Slra. 
1155. 

Whore  a  bill  of  exchange  is  really 
assigned  for  a  valuable  considera- 
tion, the  assignee  will  recover, 
though  no  original  value  was  given  ; 
but  if  it  was  passed  to  the  use  of 
the  original  payee,  he  may  avail 
himself  at  law  against  the  payments, 
or  may  file  a  bill  for  relief.  J?ion. 
Corny.  43. 

(c)  And  signing  of  the  party,  or 
mark. 

(rf)  Or  by  livery  of  seisin. 

(f)  For  if  ihey  be  above  three 
years,  then  they  are  to  have  the  force 
only  of  leases  at  will,  and  if  under 
three  years,  there  must  be  reserved 
two-thirds  at  least  of  the  full  im- 
proved value  of  the. thing  demised. 

(/)  Assigned. 

3.  It 
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3.  It  is  enacted,  that  no  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator  upon  any  special  promise,  to  answer 
damages  out  of  his  own  estate ;  or  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  or  to  charge  any  person  upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them,  or  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  signed  by  the  party  to  be  charged  therewith,  or  by  some  other 
person  by  him  thereunto  lawfully  authorised.  And  that  no  contract  for 
the  sale  of  goods,  wares,  and  merchandize,  for  the  price  ofoflO  ster^ 
ling  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that 
some  note  or  memorandum  in  writing  of  the- said  bargain  be  made,  and 
signed  by  the  parties  to  be  charged,  of  their  agents  thereunto  lawfully 
authorised,  (a) 

Upon  this  clause  it  has  been  holdeii,  that  the  plaintiff  need  not  in  his 

I    declaration  shew  any  note  in  writing,  but  it  will  be  sufficient  for  him  to 

I     produce  it  on  the  trial ;  but  if  such  promise  be  pleaded  in  bar  of  ano- 

)      ther  action,  it  must  be  shewn  to  be  in  writing,  so  that  it  may  appear 

to  be  such  a  contract  on  which  an  action  will  lie. — Case  v.  Barber,  T. 

,       33  Car.  II.  T.  Raym.  450.^6; 

The  defendant  bespoke  a  chariot,  and  when  made  refused  to  take  it : 

In  an  action  for  the  value,  Pratt,  C.  J.  held  this  not  to  be  a  case  within 

the  statute,  which  relates  only  to  contracts  for  the  actual  sale  of  goods, 

[  *  280  ]  where  the  buyer  is  immediately  answerable  *  without  time  given  him  by 


(a)  Vide    Wright    v.    Daimah,     2  was   determined   that  the   authority 

Campb.  303,  where  it  was  held,  that  need  not  be  in  writing  ;  and  in  a  case 

the  agent  must    be   some  third  per-  of  a  promise  of  a  marriage   portion, 

son,  not  one  of  the  contracting  par-  Kmyon,   C.  J.  cited  IVtdderhurn  v. 

ties.  Carr,  3  Woodes.  427,  and  ruled  ac- 

{b)  Neither  the  4th  nor  1 7th  sec-  cordingly.    See  also  7  £fl«f,  565, (n), 

tions   of  this    act  mention  that  the  and   Sugd.  on  Vend,  and  Pvrch.  73, 

person  signing  as  agent  must  beau-  where  the  Author    has   cited  various 

thorized  thereto   by  writing,  which  authorities,  to  shew,  that  though  an 

sect.  3.    does;   and    in    the  case   of  agent  may  be  authorized  by  parol  to 

Stansfield  v.  Johnson,    1  Esp.  N.  P.  treat  for  an  estate,  yet  the  contract 

Ca.  105,  respecting  a  contract  for  the  itself  must  be  in  writing. 


sale  of  lands  by  an  auctioneer,  it 


special 
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special  agreement,  and  the  seller  is  to  deliver  die  goods  immediately.— 
'Towers  v.  Osborne,  Stra.  500.(0^ 

The 
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(a)  And  the  following  decisions 
have,  moreover,  been  made,  upon 
the  construction  of  the  clauses  in 
this  act: — 

VA'here  the  promise  or  agreement 
is  entire,  and  one  part  of  it  is  void, 
and  the  other  valid,  it  shall  be  void 
for  the  whole,  as  where  the  widow  of 
a  lessee  promises  to  pay  ^lO'O  rent 
for  the  lessee,  and  ^100  for  herself, 
the  first  promise  not  being  in  writ- 
ing, makes  both  void.  Lexington  v. 
Clarke,  2  Vent.  223. 

It  is  singular  that  an  idea  could 
ever  ^reviil,  that  sect.  17 .  of  this 
statute  was  only  applicable  to  cases 
where  the  bargain  was  immediate, 
for  it  seems  plain  from  the  words, 
that  it  was  meant  to  regulate  execu- 
tory contracts,  and  it  is  from  bargains 
to  be  completed  at  a  future  period, 
that  the  uncertainty  and  confusion 
which  the  statute  was  meant  to  pre- 
vent, will  probably  arise  ;  the  case  of 
Simon  v.Metiviei-,  post,  2806,  was  de- 
termined on  the  ground  that  the  auc- 
tioneer was  the  agent  of  both  parties, 
and  the  contract  reduced  to  writing. 

Plaintiff  had  a  demand  9n  a  bank- 
rupt, whose  creditors  he  called  to- 
gether, with  a  view  to  effect  a  com- 
position, but  afterwards  he  com- 
menced an  action.  The  creditors, 
however,  agreed  to  take  lOi'.-in  the 
pound  ;  but  this  the  plaintift'  refused, 
unless  the  defendant  would  promise 
to  accept  bills,  drawn  by  plaintitf, 
for  his  debt,  to  the  amount  of  this 
composition,  and  also  to  pay  the 
plaintift''s  expences  in  consideration 
of  his  withdrawing  his  action,  on 
which  plaintiff  withdrew  it.  The 
bills  were  paid,  but  defendant  re- 
fused to  pay  the  expences.  Plain- 
tiff paid  his  attorney,  and  then 
brought  an  action.  Per  Kenyan^ 
C.J.  In  this  case  the  bankrupt 
was  indebted   to   the  plaintiff",   and 


defendant  undertook  to  pay  part  of 
that  debt,  and  to  pay  certain  other 
expences.  This  promise  is  certainly 
void  in  part  by  the  statute,  and  the 
agreement  being  entire,  the  plaintiff 
cannot  now  separate  it,  and  recover 
on  one  part  of  the  agreement;  the 
other  being  void,  there  is  an  end  of 
the  case,  for,  where  there  is  an  ex- 
press promise  one  cannot  be  implied. 
As  t'o'the  costs  the  defendant's  was 
not  a  promise  to  pay  the  attorney, 
but  to  pay  the  plaintiff  the  expences 
he  had  incurred :  but  the  plaintiff 
was  originally  liable  to  pay  those 
expences  to  his  own  attorney,  and 
when  he  paid  them,  he  only  paid 
his  own  debt;  this  cannot  be  consi- 
dered as  money  paid  to  the  use  of 
the  defendant.  Chater  v.  Beckitt,  J 
T.  Rep.  201.  204. 

"  You   must  supply  my  mother-    ' 
"  in-law  with  bread,  and  I  will  see 
"  you  paid."     This  is   a  void  pro- 
mise, and  plaintiff   was  nonsuited. 
Jones  V.  Cooper,  Cowp.  227,  in  which 
case  Nares,  J.  over-ruled  the   deter- 
mination of  Lord  Mansjield,  in  Maw- 
brey  v.  Carrington,     cited    in    that 
case.     If  the  person  for  whose   use  ( 
the  goods  are  furnished  be  liable  at  / 
all,  any  other  promise  by  a   third     ( 
person    to  pay  that  debt  must  be  in      ] 
writing,  otherwise  it  is  void  by  the 
statute  of  frauds.      Matson  v.  IVha- 
ram,  21:.  Rep.  81, 

Bill  for  a  specific  performance  of 
an  agreement  with  one  (since  become 
a  lunatic)  for  the  sale  of  a  reversion 
of  an  estate  for  life.  The  instrument 
not  being  signed  by  the  plaintiff,  or 
his  agent,  though  signed  by  the  other 
parties,  it  was  argued,  that  he  was 
not  bound  by  it ;  but  the  court  said, 
that  an  agreement,  if  acquiesced  in, 
and  acted  upon,  is  binding,  though 
not  signed  by  all  the  parties ;  here 
part  of  the  purchase-money  has  been 
K  paid, 
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The  defendant  bought  a  lot  for  more  than  ^10  at  an  auction,  cata- 
logues and  conditions  of  the  sale  were  printed,  and  tlie  defendant  was  the 
best  bidder.  The  auctioneer  wrote  the  defendant's  name  and  the  price 
against  the  lot  in  the  printed  catalogue  by  the  order  and  assent  of  the 
defendant.  Between  the  day  of  the  sale,  and  the  time  for  taking  the  lot 
away,  tl»e  defendant  sent  his  servant  to  see  them  weighed;  which  he 
did.  The  defendant  neglecting  to  take  away  the  goods,  they  were  re-sold 
at  a  considerable  loss ;  and  this  action  was  brought  for  the  difference, 
and  the  court  strongly  inclined  that  sales  by  auction  were  not  within  the 
statute  of  frauds,  because  multitudes  are  generally  present  who  can  tes- 
tify the  terms  of  the  contract.  2.  They  held  the  contract  was  here  suf- 
jficiently  reduced  into  writing,  and  signed  by  an  agent  of  the  defendant's ; 
for  the  auctioneer  for  that  purpose  was  his  agent.  3.  They  held  the 
weighing  by  his  servant  was  a  delivery.  4.  Yates,  J.  held,  that  as  the 
contract  was  executory,  viz,  the  lot  to  be  fetched  away  in  six  weeks,  that 
therefore  it  was  not  witliin  the  statute. — Simon  v.  Mctivier,  B.  R.  T. 
6  Geo.  III.  S.  C.  3  Burr.  19*21.  nom.  Simon  v.  Motivos.{a) 

Mutual 


paid,  and  it  is  the  agreement  of  all, 
though  signed  only  by  some.  Orcen 
V.  Davies,  i  Vcs.  82. 

A  prospectus  was  circulated  for 
publishing  a  scries  of  prints  in  num- 
bers, by  subscription,  the  whole  de- 
livery of  which  would  occupy  some 
years.  The  first  sum  was  to  be  paid 
down,  and  the  rest  on  the  delivery 
of  each  number.  Defendant  entered 
his  name  as  a  subscriber.  Held,  that 
this  being  an  agreement  not  to  be 
performed  within  a  year,  atid  not  evi- 
denced in  writing,  signed  by  the 
party  charged,  was  a  void  contract. 
Bo^deU    V.  Drummond,     2  Canipb. 

157. 

(a)  This  case  is  not  out  of  the  sta- 
tute because  executory,  but  because 
it  was  for  work  and  labour  to  be 
done,  and  materials,  and  other  ncces- 
earJes,  to  be  found,  which  is  different 
/rom  a  mere  contract  of  sale,  to 
txihick  species  of  contract  alone  the 
Statute  is  applicable.  In  Clayton  v. 
Andrews,  4  Burr.  2101,  which  was 
on  an  agi-eement  to  deliver  corn  at  a 
flit  are  period,  there  was  also  some 


work  to  be  performed,  for  it  was  ne- 
cessary that  the  corn  should  be 
threshed  before  delivery.  This,  per- 
haps, may  seem  a  nice  distinction, 
but  still  the  work  to  be  performed  in 
threshing  made  a  part  of  the  con- 
tract, though  in  a  small  degree. 
Something  direct  and  specific  is  to 
be  done,  to  shew  that  the  agreement 
is  complete,  that  there  may  be  no 
room  for  doubt  and  hesitation.  Per 
Lord  Loughborough,  in  Rondeau  v. 
fFjfaft,  2  H.  Bla.  63.  The  above 
was  recognized  by  Lord  Kenyan  in 
Cooper  V,  Elston,  7  T.  R.  IJ.  The 
thing  contracted  for,  (said  his  lord- 
ship,) did  not  exibt  at  the  time,  and 
something  was  to  be  done  before  it 
could  be  delivered.  (There  was  a 
sample  in  this  case,  but  it  was  ex- 
pressly stated,  that  the  sample  was 
no  part  of  the  goods  sold.)  The  case 
of  Toxcers  v.  Osborne,  1  Str.  50^, 
(cited)  was  a  mere  contract  for  work 
and  labour.  Per  Grose,  J.  the  case  of 
Towers  v.  Osborne  went  upon  the  ge- 
neral principle,  that  executory  con- 
tracts were  not  with  in  the  statute.  If 

by 
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Mutual  promises  to  marry  are  not  wiiliin  this  act,  which  relates 
only  to  contracts  in  consideration  of  marriage. — Cocke  v.  Baker, 
H.  3  Geo.  II.  C.  B.    J,ion.  E.  5  W.  &  M.  Salk.  2S0. 

So  a  promise  to  pay  upon  the  return  of  a  ship  is  not  within  the  sta- 
tute, for  the  ship  by  possibility  may  return  in  a  year. 

So  a  promise  to  pay  £6  a  year  wages,  and  to  leave  an  annuity  of  ^l6 
per  (inn.  for  life,  by  will,  is  not  within  this  act,  for  it  might  by  possibility 
be  perfected  within  the  year. —  Teuton  v.  Eirtli/n,  B.  R.  H.  2  Geo.  III. 
3  Burr.  r278.  S.  C.  nom.  Fenton  v.  Emblers,  1  Bla.  353.  (a) 

Where  the  undertaker  only  comes  in  aid  to  procure  credit  to  the  party, 
there  is  a  remedy  against  both ;  and  both  are  answerable  according  to 
their  distinct  engagements.  But  where  the  whole  credit  is  given  to  the 
undertaker,  so  that  the  other  party  is  only  as  his  servant,  and  there  is  no 
remedy  against  them,  this  is  not  a  collateral  undertaking.  Tlierefore  if 
two  come  to  a  shop,  and  one  buy,  and  the  other,  to  gain  him  credit,  pro- 
mise the  seller,  "  If  he  do  not  pay  you,  I  will,"  this  is  a  collateral  un- 
dertaking, and  void  w  ithout  writing :  but  if  he  say,  "  Let  him  have  the 
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by  that,  were  meant  contracts  for  the 
sale  of  goods  to  be  executed  on  a  fu- 
ture day,  such  a  construction  would 
jepeal  the  act ;  but  if  it  only  meant 
such  contracts  as  were  inca()ablc  of 
being  executed  at  the  time,  such 
decision  was  right.  Cooper  v.  Elston, 
7T.  11.  17. 

So,  where  a  broker,  on  a  view  of 
samples  of  tobacco,  agreed  with  the 
seller,  that  he  should  Iiave  until  a 
certiiin  hour  to  consult  with  his 
principal  on  the  price  demanded,  and 
if  he  assented  to  it,  then  the  tobacco, 
which  was  in  the  kini:f's  warehouse, 
was  to  be  received  within  a  month, 
and  to  be  paid  for  on  delivery.  Lord 
Kenyan  held  this  contract  not  to  be 
witliin  the  statute  ;  but  it  was  after- 
wards held  by  the  court  to  be  nu- 
dum pact  utn,  and  the  judgment  was 
reversed.      Cuok  v.  Oxley,  ^  T.  Uep. 

Plaintiff  agreed  to  buy  sheep  of 
defendant  at  a  fair,  and  to  take  them 
away  at  a  certain  hour.  No  money 
was  paid,  or  any  sheep  delivered,  nor 
any  memorandum  reduced  to  writ- 
ing. At  the  time  appointed,  plaintiff 
came  not,  nor  did  he  send  for  the 
sheep  ;  defendant  therefore  sold  them 
to  another.     Held,   that  their  value 


was  not  recoverable  in  trover.  Alex- 
ander V,  Comber,  1  H.  Bla.  20.  Sed 
qucere  if  plaintiff  had  gone  at  the 
appointed  hour,  and  tendered  the 
price,  and  defendant  had  refused  the 
sheep,  whether  he  might  Hois' have 
brought  case  specially  for  nottper- 
formancc  of  the  contract  ? 

A  parol  contract  to  purchase  flour, 
to  be  delivered  to  plaintiff  on  board 
vessels  in  the  Thames,  was  held  with- 
in tiie  statute.  Wilmot,  J.  dissent. 
Ron-ean  v.  Wyatt,  2  H.  Bla.  63. 

If  defendant,  in  his  answer  to  a  bill 
in  equity,  confess  the  contract,  but 
plead  the  statute,  such  a  confessioa 
will  not  entitle  the  plaintiff  to  reco- 
ver.    S.  C. 

{a)  In  the  case,  as  reported  in 
Salke/d,  this  sectioij  is  said  to  be 
confined  to  cases  where,  by  the  ex- 
press stipulation  of  parties,  the  agree- 
ment is  nut  to  be  performed  within 
the  year.  As  to  the  case  in  Burroxv^ 
the  party  there  had  no  means  of  en- 
forcing performance  within  the  year. 
Fer  Loughborough,  C.  J.  Clayton  v. 
Andrews,  2  Burr.  2101,  went  further, 
but  still  there  was  an  alteration  of 
the  commodity.  JFenton  v.  EmhUrsy 
sup. 


H  H   2 


goods. 
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goods,  I  will  be  your  paymaster,"  this  is  an  undertaking  for  himself, 
and  he  siiall  be  intended  the  very  buyer,  and  the  other  to  act  as  his 
j       servant.   (  Birkmyr  v.  Darnell,  M.  3  Ann.  1  Salk.  27.)     But  if  A.  pro- 
^      mise  B.  that  if  he  will  cure  D.  of  a  wound,  he  will  see  him  paid,  it  is 
\     only  a  promise  to  pay  if  D.  do  not,  and  therefore  ought  to  be  in  writing. 
[*281  ]  {fVatkim  v.  Perkms,  E.  9  W.  III.  1  Raym.  224.)    *  However  it  is  im- 
possible to  lay  down  any  precise  rule  for  the  construction  of  such  sort 
of  words,  but  it  must  be  left  to  the  jury  to  determine  upon  the  whole 
circumstances  of  the  case,  to  whom  the  original  credit  was  given. — Birk- 
myr  v.  Darnell,  sup. 

Wherever  a  person  is  under  a  moral  obligation  to  do  a  thing,  and  ano- 
ther does  it  ^vithout  request  from  him,  a  subsequent  promise  to  pay  is 
good,  though  not  in  writing :  as  where  a  pauper  is  taken  ill,  and  an 
apothecary  sent  for  without  the  knowledge  of  the  overseers  of  the  poor, 
who  attends  and  cures  her,  and  after  the  cure  the  overseers  promise 
paymeait  by  parol,  this  is  good ;  for  overseers  are  under  a  moral  obli- 
gation to  provide  for  the  poor. — Watson  v.  Turner  ^  aV,  Exchequer,  T. 
7  Oeo.  HI. 

An  action  was  brought  against  the  defendant  and  two  others,  for  ap- 
pearing for  tlie  plaintiff  without  a  warrant,  and  the  defendant  promised, 
that,  in  consideration  the  plaintiff  would  not  prosecute  that  action,  he 
would  pay  him  £  10  and  costs  of  suit.  This  was  holden  not  within  the 
statute-  iStephens  v.  Squire,  E.  S  W.  III.  5  Mod.  205.)  But,  per  Holt, 
if  A.  say,  "  Don't  go  on  against  B.,  and  I  will  give  you  ^10,  in  full  satis- 
faction of  the  action,"  this  would  be  within  tlie  statute. — S.  C.  Comb. 
362. 

In  considei-ation  that  the  plaintiff  would  not  sue  A.  B.  the  defendant 
promised  to  pay  the  plaintiff  the  money  due,  viz.  £4,  in  a  week  ;  (Bo- 
ihery  v.  Curry,  T.  21  Geo.  II.  C.  B.)  this  was  holden  to  be  within  the 
statute  of  frauds ;  for  no  consideration  laid  that  the  plaintiff  had  pro- 
mised not  to  sue,  and  if  he  liad  A.  B.  could  in  no  sort  have  availed  him- 
self of  this  agreement;  but  the  debt  is  still  subsisting,  and  consequently 
tlie  promise  collateral. — Lee  v.  Bashpole,  M.  1  W.  &  M.  King  v.  Wil- 
son, T.  4  Geo.  11.  Stra.  873.  (a) 

But 


(a)  U  J.  promise  to  pay  the  debt  of  the  acceptor  to  the  drawer,  and  then, 

B.  in  consideration  of  forbearance  of  on  the  bankruptcy  of  the  acceptor^ 

suit  against  B.  this  is  within  the  sta-  the  holder  sued  the  drawer  to  judg- 

t'lto.     But  when*  a  bill  was  drawn  nicnt;  and   thereupon,  in  considera- 

and  accepted,  and  the  acceptor  paid  tion   that  the  holder  would    release 

il  away  in  discharge  of  a  debt  of  his  the  drawer,  and  prove  the   bill,  and 

own,  and  no  value  ever  passed  frora  receive  the  dividend,    the    acceptor 

promised 
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But  where,  in  consideration  that  the  plaintiff  in  an  action  of  assault 
and  battery  against  J.  S.  would  withdraw  the  record  and  forbear  to  pro- 
ceed, the  defendant  promised  to  pay  him  £30,  the  court  held  this  to  be 
a  new  consideration  sufficient  to  raise  a  promise,  and  not  within  the 
statute.— Read  v.  Nash,  H.  23  Geo.  II.  K.  B.  1  Wils.  305. 

So  if  j1.  promise  C.  that  in  consideration  of  his  doing  some  particular 
act,  B.  will  pay  him  such  a  sum,  J.  is  the  principal  debtor,  for  the  act 
done  is  on  his  credit,  and  not  on  BJs. — Gordon  v.  Martin,T.  5  Geo.  If. 
Fitzg.  302. 

Many  of  the  doubts  upon  this  statute  have  arisen  by  making  use  of 
the  word  collateral,  which  is  not  a  word  used  in  the  act  of  parliament,  (a)    f 
The  proper  consideration  is,  whether  it  be  or  not  a  promise  to  answer 
for  the  debt  of  another;  for  if  it  be,  though  it  be  upon  a  new  conside- 
ration, and  therefore,  strictly  speaking,  not  a  collateral  undertaking,  yet 
it  is  within  the  statute,  and  the  adding  to  the  promise  of  the  payment  of  \ 
*the  debt  a  promise  to  pay  the  costs  of  the  action  would  make  no  dif-  [  *282  j 
ference.— i'7s/i  v.  Hutchinson,  T.  31  Geo.  11.  C.  B.  2  Wils.  94.     Wat- 
Ifins,  V.  Perlwis,  E.  9  W.  III.  1  Raym.  182.(6; 


promised  to  be  answerable  for  the 
difference.  The  acceptor  being  in 
conscience  liable,  notwithstanding 
his  bankruptcy,  this  promise  was 
held  not  within  the  statute.  Wil- 
liayns  v.  Djjde,  Peake,  68. 

(«)  A  collateral  promise  to  pay 
the  debt  of  another,  must  mean  an 
actual  debt  at  the  time  ;  but  if  it  be 
a  contingent  or  unliquidated  demand, 
it  does  not  fall  within  the  statute. 
Fish  V.  IIutcMnson,  2  Wils.  94.  Also 
a  promise  to  pay  the  rent,  in  consi- 
deration of  the  landlord's  forbearing 
to  distrain,  is  not  within  the  statute  ; 
for  the  goods  arc  the  debtor's,  and 
the  defendant  in  nature  of  bailiff  fur 
the  plaintiff,  the  promise  by  the  de- 
fendant was  a  new  contract.  Wil- 
liams V.  Lcapcr,  2  Wils.  308. 

(b)  The  rule  is.  that  where  an  ac- 
tion will  lie  against  the  party  himself, 
there  an  undertaking  by  I.  S.  is  with- 
in the  statute;  but  where  an  action 
will  lie  against  the  party  it  is  other- 
wise. B'lrkmyr  v.  Darnell,  2  Ld. 
Raym.  1085. 

A  parol  promise  to  pay  for  goods 
$old  to  B.  if  B.  did  not  pay  for  them, 


though  made  before  delivery  of  the 
goods,  is  a  collateral  undertaking 
within  the  statute  of  frauds.  Jones 
V.  Cooper,   Cowp.  227. 

The  law  now  is  settled,  as  to  col- 
lateral promises,  that  if  the  per- 
son for  whose  use  the  goods  are 
furnished  is  liable  at  all,  any  other 
promise  by  a  third  person  to  pay 
that  debt  must  be  in  writing,  other- 
wise it  is  void  by  the  statute  of 
frauds.  Therefore,  where  defendant 
applied  toil/,  (one  of  the  plaintiffs) 
and  asked  "  If  he  was  willing  to 
serve  one  C  of  P.  with  groceries." 
Plaintiff"  M.  answered,  "  They  dealt 
with  nobody  in  that  part  of  the  coun- 
try, and  did  not  know  C."  Defendant 
answered,  "  If  you  do  not  know  him 
you  know  me,  and  I  will  see  you  paid." 
M.  then  said  he  would  serve  hira, 
/^F.  answered,  "  He  is  a  good  chap, 
but  I  will  see  you  paid."  The  court 
held  this  proniise  void,  not  being  in 
Writing,  and  denied  the  distinction 
between  a  promise  before  delivery 
of  the  goods  and  after.  Mat&an  v. 
Wharavi,  2  T.  Rep.  82.  Vide  ante, 
280  a  n.  (a) 

Note; 


EVIDENCE.  [Part  VL 

T^^oie  i  per  Trebi/,  C.J.  a  contract  for  the  sale  of  timber  growing 
upon  land  is  not  within  the  statute,  but  may  be  by  parol ;  because  it  is  a 
Tiare  chattel. 

Upon  that  part  of  the  clause  which  directs,  that  no  action  shall  be 
brought  on  any  agreement  not  to  be  performed  within  one  year  from  the 
making,  unless  the  agreement  be  in  writing ;  it  has  been  holden,  that  a 
promise  to  pay  money  on  the  return  of  a  ship,  which  happened  not  to 
return  within  two  years  after  the  promise  made,  is  not  within  the  statute  ; 
for  by  possibility,  the  ship  niight  have  returned  within  a  year  ;  and  though 
by  accident  it  happens  not  to  return  so  ^ioon,  yet  it  does  not  bring  the 
case  within  this  clause  of  the  statute,  which  extends  only  to  promises, 
where  by  the  express  appointment  of  the  party  the  thing  is  not  to  be 
performed  within  a  year. — Anon.  E.  5  W.  ill.  Salk.  280. 

A  man  contracts  to  pay  £100,  on  the  day  of  marriage,  this  need 
rot  be  put  in  writing,  for  it  depends  on  a  contingency,  which  may,  or 
may  not  be  performed  within  a  year. — Ation.  Comb.  403.  Fraiicam  v. 
Foster,  M.  4W.in.  Skin.  326.  (a) 

Production  of  Books. — Before  we  conclude  with  written  evidence, 
it  is  proper  to  take  notice  of  7  Jac.  c.  12.  which  enacts,  that  the  shop- 
book  df  a  tradesman  shall  not  be  evidence  after  a  year,  (b)  however, 

it 


(aj  Holt,  C.J.  dissented,  consider- 
ing (as  he  afterwards  decided  in 
Smith  v.Westall,  Ld.  Raym.  316.) 
that  the  intent  of  the  statute  was,  not 
to  trust  to  the  memory  of  witnesses 
for  a  Iftiiger  time  tl)cin  one  year, 
which  might  be  the  case,  if  the 
marriage  should  not  take  eflect  with- 
in the  year. 

(b)  Furthermore,  on  the  siib)cct 
of  private  written  evidence,  the  I'ol- 
lowing  cases  have  been  decided,  viz. 
In  Doe,  ^.Baggally  V.J  ones, \Cdm\)h. 
367,  the  question  was,  whether 
certain  ground  was  parcel  of  certain 
freehold  property  held  by  plaintiff 
under  the  Bishop  of  L.  or  of  a 
copyhold  tenement  within  the  manor 
of  II.  and  purchased  by  defendant. 
There  was  a  paper  produced  sign- 
ed by  one  B.  who  was  proved  to 
have  been  the  owner  of  thv  copy- 
hold, and  in  the  occupation  of  buth 
forty  or  fifty  years  ago,  in  which  he 
slated  that  no  part  of  the  garden 
ground  was  ropyhokl,  but  that  he 
paid  20s.  rent  for  one  part  of  it, 
and   £1.   lis.  6d.  for  the   residue. 


Held,  that  this  evidence  was  re- 
ceivable, as  -C.'s  interest  lay  the 
other  way,  apd  he  charged  himself 
by  this  representation  with  the  pay- 
ment of  rent,  to  which  he  would  not 
have  been  liable  had  the  garden 
ground  been  part  of  his  own  tene- 
ment. Brune  v.  Ra-wlings,  7  East, 
279.  S.  P. 

Entries  in  private  books  or  memo- 
rials are  only  admissible  evidence  to 
affect  tlie  rights  of  third  persons, 
upon  proof  that  the  writer  is  dead, 
and  that  they  are  in  his  hand-writ- 
jng.  Marlborough  Duchess  v.  Guidot, 
cited  2  V'cs.  \93. 

But  entries  by  a  third  person,  de^ 
coased,  of  receipts  of  rent  from  his 
tiijnnt,  for.  a  particular  piece  of 
ground,  are  not  evidence  to  prove 
that  the  ground  had  belonged  to  him, 
because  he  was  interested  to  make 
these  entries.  Outram  v.  Morexcond, 
5  T.  Hep.  121.  Vide  etiam  67f«(/ v. 
Jlcdfon,  4  T.  Rep.  66^. 

A  person  who  has  looked  at  a  log- 
book from  time  to  time,  while  lite 
events  recorded  in  it  were  fresh  in  his 

mind. 
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it  is  not  evidence  of  itself  within  the  year,  without  some  circumstance* 
to  make  it  so.  As  if  it  be  proved  that  the  servant  who  wrote  it  is 
dead,  and  that  it  is  his  hand-writing,  and  that  he  was  accustomed  to 
make  the  entries.  {Pitmanv.  Maddox,  H.  11  W.  111.  Salk.  69O.)  So 
where  the  evidence  was,  that  the  usual  way  of  the  pUnntiff  s  dealings 
was,  that  the  draymen  came  every  night  to  the  clerk  of  the  brewhouse, 
and  gave  him  an  accoimt  of  the  beer  delivered  out,  which  he  set 
down  in  a  book,  to  which  the  draymen  set  their  hands,  and  that  the 
drayman  was  dead,  and  tliis  is  his  hand ;  it  was  holden  to  be  good 
evidence  of  a  delivery.  ( Ijord  Torrlngtons  Case  T.  2  Ann.  Salk.  285.) 
But  where  the  plaintiff,  to  prove  delivery,  produced  a  book  which 
belonged  to  his  cooper,  who  was  dead,  but  hi?  name  set  to  several 
articles,  as  wine  delivered  to  the  defendant,  and  a  witness  was  ready 
to  prove  his  hand;  Lord  Chief  Justice  Rai/morid  would  not  allow  it, 
saying,  it  differed  from  Lord  Torringtoiis  Case,  because  there  the 
witness  saw  the  drayman  sign  the  book  every  night. — Clerk  v.  Bedford, 
M.  5  Geo.  II. 

Upon  an  issue  out  of  chancery,  to  try  whcUier  eight  parcels  of  Jlud- 
sons  Bay  stock,  bought  in  the  name  of  of  Mr.  LaAe,  were  *  in  trust  for  [  *  283  ] 
Sir  Stephen  Evans,  his  assignees  (the  plaintiffs)  shewed  first   that  there 


I 


mind,  and  always  found  them  accu- 
rate, was  allowed  to  look  at  the  book 
to  refresh  his  memory.  Biirrough  v. 
Martin,  2  Campb.  113.  El  vide 
Jacob  v.  Lindsay,  1  Rast,  46O. 

A  witness  may  speak  to  a  general 
balance  from  the  knowledge  which 
he  has  obtained  by  inspecting  the  ac- 
count books,  though  he  could  not 
state  the  particulars  of  the  books 
without  producing  them.  Roberts  v. 
Dixon,  I'eakc's  N.  P.  Ca.  83. 

'1  he  log-book  of  a  man  of  war  is 
evidence  to  prove  the  time  of  the 
sailing  of  a  ship,  forming  part  of  the 
convoy  which  the  man  of  war 
escorted.  D' Israeli  v.  Joxvett,  1  Esp. 
N.  v.  Ca.  427. 

To  prove  the  fact  of  a  surrender 
of  an  interest  in  an  estate,  the  hooks 
of  an  attorney  since  deceased,  who 
had  made  an  entry  of  having  pre- 
pared the  writings,  and  of  the  charge 
for  the  same  as  due  to  himself,  and 
then  an  entry  that  they  were  paid, 
were  admitted  in  evidence,  and  af- 
terwards agreed  by  the  court  to  be 
so.  Warren  v,  Greenxille,  Stra.  II29. 


To  prove  soil  and  freehold,  the 
entries  made  by  a  former  steward  of 
the  manor  in  his  day-book,  of  re- 
ceipts of  suras  of  money  for  tres- 
passes on  the  common  in  tjueslion, 
were  held  to  be  good  evidence,  as  the 
steward  thereby  charged  himself  with 
receipt  of  money,  and  they  may 
even  be  in  his»  own  hand-writing, 
or  in  a  book  signed  in  his  hand- 
writing; for,  Pfr  Ashhtrst,  J.  the 
rule  is,  that  if  a  steward's  entry  be 
sufficient  to  charge  him,  it  is  ad- 
missible evidence.  Barry  v.  BMiug' 
^o«,  4T.  11.  514. 

Upon  a  question,  which  of  two 
parishes  A.  and  B.  ought  to  contri- 
bute in  certain  proportions,  entries 
by  the  former  wardens  of  A.  of  their 
having  received  certain  sums  from  the 
parish  of  B.,  in  consequence  of  B, 
having  disputed  the  question  with  A. 
were  held  to  be  good  evidence  on  the 
part  of  A,  as  against  B.,  by  reason 
that  tho  wardens  by  such  entries 
charged  themselves  with  the  receipt 
of  such  sums.  Stead  y,  IJeaton,  4i 
T.  R.669. 

was 
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Note ;  per  Treby,  C.  J.  a  contract  for  the  sale  of  timber  growing 
upon  land  is  not  within  the  statute,  but  may  be  by  parol ;  because  it  is  a 
l)are  chattel. 

Upon  that  part  of  the  clause  which  directs,  that  no  action  shall  be 
brought  on  any  agreement  not  to  be  performed  within  one  year  from  the 
making,  unless  the  agreement  be  in  writing ;  it  has  been  holden,  that  a 
promise  to  pay  money  on  the  return  of  a  ship,  which  happened  not  to 
return  within  two  years  after  the  promise  made,  is  not  within  the  statute  ; 
for  by  possibility,  the  ship  n)ight  have  returned  within  a  year  ;  and  thoiigh 
by  accident  it  happens  not  to  return  so  soon,  yet  it  does  not  bring  the 
case  wjthin  this  clause  of  the  statute,  which  extends  only  to  promises, 
>\here  by  the  express  appointment  of  the  party  the  thing  is  not  to  Ije 
performed  within  a  year. — Anon.  E.  5  W.  III.  Salk.  280. 

A  man  contracts  to  pay  £100,  on  the  day  of  marriage,  this  need 
not  be  put  in  writing,  for  it  depends  on  a  contingency,  which  may,  or 
may  not  be  performed  within  a  year. — Anon.  Comb.  4G3.  Francam  v. 
Foster,  M.  4W.III.  Skin.  326.  {a) 

Production  of  Books. — Before  we  conclude  with  wrilten  evidence, 
it  is  proper  to  take  notice  of  7  Jac.  c.  12.  which  enacts,  that  the  shop- 
book  of  a  tradesman  shall  not  be  evidence  after  a  year,  (b)  however, 

it 


(aj  Holt,  C.J.  dissented,  consider- 
ing (as  he  afterwards  decided  in 
Smith  v.JVestall,  Ld.  Raym.  316.) 
that  the  intent  of  the  statute  was,  not 
to  trust  to  the  memory  of  witnesses 
for  a  leiigcr  time  than  one  year, 
which  might  be  the  case,  if  tlie 
marriage  should  not  take  effect  with- 
in the  year. 

(bj  Furthermore,  on  the  subject 
of  private  written  evidence,  the  lol- 
lowing  cases  have  been  decided,  viz. 
In  Doe,  d.  Baggall^v.Jotics,  lCiim\*h. 
367,  the  question  was,  whether 
certain  ground  was  parcel  of  certain 
freehold  property  held  by  phiintiff 
imder  the  Bishop  of  L.  or  of  a 
copyhold  tenement  within  the  manor 
of  i/.  and  purchased  by  defendant. 
There  was  a  paper  produced  sign- 
ed by  one  B.  who  was  proved  to 
have  been  the  owner  of  th«  copy- 
hold, and  in  the  occuptaion  of  buth 
forty  or  fifty  years  ago,  in  wiiich  he 
slated  that  no  part  of  the  garden 
ground  was  copyhold,  but  that  he 
paid  20s.  rent  for  one  part  of  it, 
and  £\.   lis.  6d.  for  the   residue. 


Held,  that  this  evidence  was  re- 
ceivable, as  IJ.'s  interest  lay  ^he 
other  way,  a^d  he  charged  himself 
by  this  representation  with  the  pay- 
ment of  rent,  to  which  he  would  not 
have  been  liable  had  the  garden 
ground  been  part  of  his  own  tene- 
ment.     Bi'une  v.  Raiclitigs,  7  East, 

279.  S.  P. 

Kntriesin  private  books  or  memo- 
rials arc  only  admissible  evidence  to 
aft'cct  the  rights  of  third  persons, 
upon  proof  that  the  writer  is  dead, 
and  that  they  arc  in  his  hand-writ- 
ing. Marlborough  Duchess  v.  Guidut, 
cited  2  Ves.  193. 

But  entries  by  a  third  person,  de^ 
ceased,  of  receipts  of  rent  from  his 
tcijnnt,  fop.  a  particular  piece  of 
ground,  are  not  evidence  to  prove 
that  the  ground  liad  belonged  to  hini, 
because  he  was  interested  to  make 
these  entries.  Outram  v,  Mormood, 
5  T.  Rep.  121.  Vide  etiam  67cfl(/ v. 
Jlciiton,  4  'I'.  Rep.  66^. 

A  person  who  has  looked  at  a  log- 
book from  time  to  time,  while  the 
events  recorded  in  it  were  fresh  in  his 

mind. 


1 
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it  is  not  evidence  of  itself  within  the  year,  without  sopie  circumstance* 
to  make  it  so.  As  if  it  be  proved  that  the  servant  who  wrote  it  is 
dead,  and  tliat  it  is  his  hand-writing,  and  that  he  was  accustomed  to 
make  the  entries.  {Pitmans.  Maddox,  H.  11  W.  III.  Salic.  6gO.)  So 
where  the  evidence  was,  that  the  usual  way  of  the  plaintiffs  dealings 
was,  that  the  draymen  came  every  night  to  the  clerk  of  the  brewhouse, 
and  gave  him  an  account  of  the  beer  delivered  out,  which  he  set 
down  in  a  book,  to  which  the  draymen  set  their  hands,  and  that  the 
drayman  was  dead,  and  this  is  his  hand ;  it  was  holden  to  be  good 
evidence  of  a  delivery.  ( Lord  Torringtons  Case  T.  2  Ann.  Salk.  285.) 
But  where  the  plaintiff,  to  prove  delivery,  produced  a  book  which 
belonged  to  his  cooper,  who  was  dead,  but  hi^  name  set  to  several 
articles,  as  wine  delivered  to  the  defendant,  and  a  witness  was  ready 
to  prove  his  hand ;  Lord  Chief  Justice  Raymond  would  not  allow  it, 
saying,  it  differed  from  Lord  Torringtons  Case,  because  there  the 
witness  saw  the  drayman  sign  the  book  every  night. — Clerk  v.  Bedfordf 
M.  5  Geo.  IL 

Upon  an  issue  out  of  chancery,  to  try  whetlier  eight  parcejs  of  Hud' 
soils  Bay  stock,  bought  in  the  name  of  of  Mr.  LaAe,  were  *  in  trust  for  [  * 283  ] 
Sir  Stephen  Evans,  his  assignees  (the  plaintiffs)  shewed  first  that  there 


mind,  and  always  found  them  accu- 
rate, was  allowed  to  look  at  the  book 
to  refresh  his  memory.  Bur  rough  v. 
Martin,  2  Campb.  113.  El  vide 
Jacob  V.  Linchiij/,  1  Rast,  460. 

A  witness  may  speak  to  a  general 
balance  from  the  knowledge  which 
he  has  obtained  by  inspecting  the  ac- 
count books,  thougli  ho  could  not 
stale  the  particulars  of  the  books 
without  producing  them.  Roberts  v. 
Dixon,  Feakc's  N.  P.  Ca.  83. 

'1  he  log-book  of  a  man  of  war  is 
evidence  to  prove  the  time  of  the 
sailing  of  a  ship,  forming  part  of  the 
convoy  which  the  man  of  war 
escorted.  D' Israeli  v.  Joxcett,  1  Esp. 
N.  P.  Ca.  427. 

To  prove  the  fact  of  a  surrender 
of  an  interest  in  an  estate,  the  hooks 
of  an  attorney  since  deceased,  who 
had  made  an  entry  of  having  pre- 
pared the  writings,  and  of  the  charge 
for  the  same  as  due  to  himself,  and 
then  an  entry  that  they  were  paid, 
were  admitted  in  evidence,  and  af- 
terwards agreed  by  the  court  to  be 
so.  JVarren  y,  Greenxilkj^tvu.  11 29. 


To  prove  soil  and  freehold,  the 
entries  made  by  a  former  steward  of 
the  manor  in  his  day-book,  of  re- 
ceipts of  sums  of  money  for  tres- 
passes on  the  common  in  question, 
were  held  to  be  good  evidence,  as  the 
steward  thereby  charged  himself  with 
receipt  of  money,  and  they  may 
even  be  in  hi*  own  hand-writing, 
or  in  a  book  signed  in  his  hand- 
writing; for,  Pf?-  Ashhnrsty  J.  the 
rule  is,  that  if  a  steward's  entry  be 
sufllicient  to  charge  him,  it  is  ad- 
missible evidence.  Barry  v.  Bebbing- 
fo«,  4T.  R.  514. 

Upon  a  question,  which  of  two 
parishes  A.  and  B.  ought  to  contri- 
bute in  certain  proportions,  entries 
by  the  former  wardens  of  A.  of  their 
having  received  certain  sums  from  the 
parish  of  B.,  in  consequence  of  Ji. 
having  disputed  the  question  with  A. 
were  held  to  be  good  evidence  on  the 
part  of  J,  as  against  B.,  by  reason 
that  the.  wardens  by  such  entries 
charged  themselves  with  the  receipt 
of  such  sums.  Stead  v.  Ileaton,  4 
T.  R. 669. 

was 
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Vfas  no  entry  in  the  books  of  Mr.  Lake  relating  to  this  transaction.  Se- 
condly, six  of  the  receipts  were  in  the  hands  of  Sir  StephenEtans,  and 
there  was  a  reference  on  the  l^ack  of  them  by  Jeremy  Thomas  (Sir  Ste- 
phen's book-keeper)  to  the  book  B.  B.  of  Sir  Stephen  Evans.  Thirdly, 
Jeremy  Thomas  was  proved  to  be  dead,  and  upon  this  the  question  was, 
whether  the  book  of  Sir  Stephen  Evans  referred  to,  in  which  was  an 
entry  of  the  payment  of  the  money,  should  be  read.  And  the  court  of 
king's  bench  at  a  trial  at  bar,  admitted  it  not  only  as  to  the  six,  but  like- 
wise as  to  the  other  two  in  the  hands  of  Sir  Bihy  Lake,  the  son  of  Mr. 
Lake.  (Evans  V.  Lake,  3d  May,  1738.)  And  in  Smartle  v.  Williams, 
(cited  by  Lord  Hardwicke,  in  Montgomeriev.  Turner,  17.51.)  where  the 
question  was,  whether  the  mortgage  money  was  really  paid  ;  a  scrivener's 
book  of  accounts  (the  scrivener  being  dead)  was  holden  to  be  goo4 
evidence  of  payment. 

If  J.  S.  be  seised  of  the  manors  of  A.  and  B.  and  he  cause  a  survey  to 
be  taken  o(  B.  and  afterwards  convey  it  to  J.  N.  and  after  disputes  arise 
between  the  lords  of  the  two  manors  concerning  the  boundaries,  this 
survey  may  be  given  in  evidence,  (a)  Aliter  if  the  two  manors  had  not 
been  in  the  same  hands  at  the  time  of  the  survey  taken. — Bridgman  v. 
Jennings,  1699-  1  Raym.  734. 

Evidence  not  written. — To  come  iiow  to  unwritten  evidence,  or  proof 
viva  voce  as  to  which  every  person  may  be  a  witness,  but  such  who  are 
excluded  for  want  of  integrity,  or  discernment,  (as  to  whom  vide  post, 
p.  293.) 

As  to  want  of  integrity,  it  is  a  general  rule. 

First,  That  no  person  interested  in  the  question  can  be  a  witness,  (b) 

Secondly,  Nor  any  person  stigmatized,  (post,  p.  291.) 

Thirdly,  Nor  Infidels,  (post,  p.  292  a) 

Tourthly,  Nor  persons  excommunicated,  (post,  p.  292  b) 

Fifthly,  Nor  popish  recusants,  (post,  ibid.) 

First. — Of  interest  in  witnesses. 

The  strict  notion  of  the  objection  to  the  competency  of  a  witness  is 

upon 


{a)  But  if  the  person  under  whose  Scott,  Pcake's  N.  P.  Ca.  18.)  in  any 

direction  ihe map  was  taken,  had  only  of  these  cases  the  map  so   taken  is 

one  manor,  or   a   lord  describes  the  not  evidence    against   the   rights   of 

boundaries  of  his  wash  ;  {Jnon.  Stra.  persons  not  parties  to  the  making  of 

95.)  or  the  churchwardens  cause  a  it. 

copper  plate  map  to   be   made,  in  (b)  And   it  is    sufficient  that   the 

which  they  describe  the  lands  claim-  party  ililuks  himself  interested.     Fo^ 

ed  as  a  public  road  ;  (as  in  Pollard  v.  t/tering/iam  v.  Grecnxcood,  Stra.  ICg. 

But 
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upon  a  voyer  dire,  whether  he  be  to  get  or  lose  by  the  event  of  the 
cause  ;  (a)   (Per  Hardw.  in  Rex  y.  Bray,  H.  10  Geo.  II.  Ca.  Temp, 

Hardw. 
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But  where  a  man,  who  is  in- 
terested in  the  matter  in  fjuestion, 
would  himself  prove  it,  it  is  rather  a 
ground  for  distrust  than  any  just 
cause  of  belief,  for  men  are  generally 
so  short-sighted  as  to  look  at  their 
own  private  benefit,  which  is  near  to 
them,  than  to  the  good  of  the  world, 
•which  is  remote,  and  from  the  nature 
of  human  passions  and  actions,  there 
is  more  reason  to  distrust  such  a 
biassed  testimony  than  to  believe  it. 
It  is  also  easy  for  persons  who  are 
prejudiced  and  prepossessed  to  put 
false  and  unequal  glosses  for  what 
they  give  in  evidence,  and  the  law 
removes  them  from  testimony  to  pre- 
vent their  sliding  into  perjury  ;  and 
it  can  be  no  injury  to  truth  to  re- 
move them  from  the  jury  whose  tes- 
timony may  hurt  themselves,  and 
can  never  induce  any  rational  be- 
lief.    Gilh.  Erid.  122. 

In  an  action  for  goods  sold  to 
A.  B.  on  the  credit  of  defendant,  to 
prove  the  credit  to  have  been  given 
to  defendant,  A.  B.  was  called  as  a 
witness,  but  it  was  held  that  she 
could  not  be  a  witness  without  a  re- 
lease from  defendant.  Sed  qucere, 
whether  A.  B.  being  a  feme  covcrte, 
the  release  ought  not  to  have  been 
made  to  her  husband  ?  Wright  v. 
IVardlc,  2  Camp.  200. 

The  intestate's  estate  being  in- 
solvent, and  a  person  who  had  a  de- 
mand upon  it  being  called  as  a  wit- 
ness in  this  action,  (which  was  for 
worli  and  labour  done  by  the  intes- 
tate for  defendant)  it  was  held,  that 
be  was  not  a  competent  witness  for 
this  purpose,  as  his  evidence  tended 
to  make  the  estate  more  solvent. 
Craig  v.Cufidcll,  1  Camp.  381.  Sed 
secus  if  he  had  sold  the  chance  of 
recovering  his  demand.  Granger  v. 
Furlong,  2  Bla.  1273. 

A  landlord  cannot,  in  an  action 
against  his  tenant,  be  called  to  prove 
a  right  of  common  as  belonsina  to 
the  tenant  in  respect  to  the  leased 
premises,  it  being  for  the  benefit  of 


his  reversionary  estate.  Anscomb  v. 
Shore,  1  Camp.  2^0. 

In  replevin,  cognizance  as  bailiff 
to  M.  for  rent  in  arrear.  Plea  in 
bar  non  tenuit.  It  was  proposed  by 
the  plaintiff  to  give  in  evidence  the 
declarations  of  M.  and  not  to  call 
him,  he  being  really  the  defendant, 
though  not  on  the  record.  On  the 
other  side,  it  was  said  M.  was  a  good 
witness,  and  must  be  called,  if  they 
wish  to  have  the  benefit  of  his  de- 
claration. But  Heath,  J.  rejected 
evidence  of  the  declarations  of  M. 
Hart  V.  Horn,  2  Campb.  .92. 

Lease  by  A.  to  plaintiff'.  A.  be- 
came bankrupt.  Defendant  claimed 
by  a  lease  from  A.  of  a  date  subse- 
quent to  lease  to  plaintiff.  Defend- 
ant called  A.  to  prove  that  the  pre- 
mises in  dispute  were  not  included 
in  the  premises  demised  by  that  deed. 
Lord  Kcni/on  held,  that  as  he  had 
parted  with  the  reversion  by  assign- 
ment under  the  commission,  he  was 
an  admissible  witness.  lie  then  re- 
leased his  allowance  and  surplus, 
and  gave  evidence.  Longchamps,  ex 
dem.  Evitts  v.  Fancett,  Peake's  N.  P. 
Ca.  71. 

In  Bell  V.  HarwQod,  3  T.  R.  308, 
a  lessor  was  admitted  as  a  witness. 
Vide  etiam  Doe  v.  Burt,  1  T.  R.  701 . 

In  an  action  for  money  had  and 
received,  plaintiff  owed  money  to  the 
defendant,  and  also  to  one  A.  He 
sent  the  amount  of  y/.'s  bill  to  A.  by 
a  carrier,  who,  by  mistake,  paid  it  to 
defendant.  Plaintiff  afterwards  sent 
to  defendant  the  amount  of  his  bill 
by  the  same  carrier,  who  duly  paid 
the  same.  Held,  that  the  carrier  was 
of  necessity  a  good  witness  to  prove 
the  two  payments  to  A.  Barker  v. 
Macrae,  3  Camp.  144. 

To  the  rule  that  uo  person  in- 
terested can  be  a  witness,  there  are 
five  exceptions,  for  which  sec  post, 
p.  287  b.  to  2.91. 

(a)  The  ancient  rule  of  law  was 
to  examine  on  the  voir  dire,  but  if 
you  are  examined  in  chief  you  waived 

it: 
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Hardw.  358.)  therefore,  if  the  right  of  common  be  claimed  by  custom^ 
jind  the  witness  also  claims  under  the  same  custom,  he  cannot  be  re- 
ceived, for  the  verdict  and  judgment  on  a  custom  though  res  inter  altos 
acta,  would  be  evidence  for  or  against  him  to  prove  or  disprove  the  cus- 
tom. But  if  the  common  be  claimed  by  prescription  as  helongiuu  to  the 
estate  of  ^.  B.  who  likewise  claimed  common  as  belongmg  to  his  estate 
by  prescription  may  be  a  witness,  for  if  ^.  hat  such  tight  of>qommon,  it 
does  not  follow  that  B.  has,  nor  would  the  verdict  in  the  action  oi  A.  be 
evidence  in  /i.'s  action. — Walton  ^'  al.  v.  Shelley,  KB.  T.  26  Geo.  III. 
1  T.  K.  301.  Be)2t  V.  Bakery  B.  R.  Hil.  29  Geo. III.  3  T.  R.  27.  (a) 
So  in  an  action  on  a  policy  of  insurance,  any  who  have  insured  upon 
the  same  sliip  may  be  witnesses,  (b)  In  an  action  by  a  master  for  beatitig 
his  servant  per  quod  servitium  amuit,  the  servant  may  be  a  witness,  for 
he  is  not  only  not  interested  in  the  cause,  but  not  in  the  question  •  For 
there  the  question  is  the  loss  of  service,    and  the  action  he  is  entitled 

to  is  of  a  diiFerent  kind.w-Jea^e//  v.  Harding,  T.  10  Geo.  I.  (c) 

It 


it  ;  now  he  may  be  examined  and 
rejected  ;  Peakes  Evid.  195.  But  of 
late  years  the  courts  have  let  the 
objection  go  to  the  credit  rather  than 
to  the  competency  of  a  witness,  but 
it  is  a  rule  of  law  that  no  person 
shall  be  allowed  to  invalidate  any 
instrument  he  has  signed,  because 
by  being  a  party  to  it  he  has  given 
credit  to  it.  Walton  y.  Sbcllei/, 
infra. 

Incompetency  arising  from  inte- 
rest is  a  total  disqualification,  and 
it  may  be  disclosed  on  the  "coir  dire, 
or  upon  across  examination  after  an 
examination  in  chief,  but  a  cross 
examination  as  to  the  merits  sets  up 
this  evidence. 

As  to  the  practice  of  examining 
witnesses  on  the  voir  dire,  and  cross 
examining  them,  see  the  liberal  ob- 
servations of  Mr.  Peake,  Law  of 
Evidence,  i95,  ct  seq. 

The  contents  of  written  instru- 
ments may  be  examined  into  on  the 
voir  dire,  though  they,  be  not  pro- 
duced, but  it  must  be  before  the  ex- 
amination in  chief,  and  it  cannot  be 
on  cross  examination.  In  this  case 
the  question  was  on  cross  examina- 
tion, and  was,  "  What  interest  the 
witness  took  under  the  will  of  plain- 


tiff's late  husband  ?"   AVn  allocatur. 
JJowell  V.  iMck,  2  Campb.  15. 

But  in  Courteen  v.  Touse,  1  Campb. 
43,  after  exhausting  a  witness's  me- 
mory as  to  the  contents  of  a  lost  let- 
ter, he  was  asked  whether  it  con- 
tained a  particular  circumstance 
which  was  mentioned.  This  was 
asked  on  cross  examination,  and  for 
the  purpose  of  contradicting  another 
witness  who  had  sworn  contra.  It  was 
held  that  this  question  might  be  put. 

(aj  The  point  determined  in  IVal- 
ton  v.  Shelley  was,  that  no  person  is 
a  competent  witness  to  impeach  a 
security  which  he  himself  has  given, 
i.  t.  that  a  promissory  note  indorsed 
by  himself  was  given  on  a  usurious 
consideration,  even  though  he  be  not 
interested  in  the  event  of  the  suit. 

Sed  vide  Jordaine  v.  LashbrookCf 
7  T.  R.  601,  vvhere  Walton  v.  Shelley 
was  denied - 

(b)  But  if  a  broker,  who  pro- 
cured the  underwriters  to  subscribe, 
afterwards  subscribe  himself,  he  may 
be  a  witness  for  those  who  subscribed 
before  him,  for  they  had  gained  an 
interest  in  his  testimony  which  he 
could  not  devest.  Bent  v.  Baker,  sup. 

CcJ  But  in  an  action  against  the 
master  for  his  servant's  negligence, 

the 
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It  must  be  a  present  interest,  for  a  future  contingent  interest  will  not 
be  sufficient  to  prevent  him  from  being  a  witness ;  therefore  an  heir  at 
Jaw  may  be  a  witness,  but  a  remainder-tnan  cannot. — Smith  v.  Blackhanif 
M.  1699-  1  Salk.  283.(a) 

By  £7  Geo.  III.  c.  19.  In  actions  on  penal  statutes,  inhabitants  of 
any  place  are  witnesses  to  prove  an  offence,  notwithstanding  the  penalty 
be  given  to  the  poor,  or  otherwise  for  the  benefit  of  the  parish  or  place, 
provided  the  penalty  does  not  exceed  .£20. 

An  interest  is  when  there  is  a  certain  benefit  or  advantage  to  the 
witness  attending  the  determination  of  the  cause  one  way.  Therefore 
a  naked  trust  does  not  exclude  a  man  from  being  a  witness.  (Goss 
V.  Tracy,  1  P.W.  0,90.)  (b)      And  though  in  such  cases  it  has  been 

usual 
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the  servant  is  not  competent  to 
disprove  the  negligence  of  his  mas- 
ter without  a  release,  for  the  verdict 
may  be  given  in  evidence  in  a  subse- 
quent action  by  the  master  against 
the  servant,  to  ascertain  the  amount 
of  the  damages,  though  not  to  prove 
the  negligence.  Green  v.  Ncoj  Rher 
Company,  4  T.  R.589. 

(a)  lor  he  hath  a  present  inte- 
rest in  the  land  ;  but  the  heirship  of 
the  heir  is  a  mere  contingency.  80 
where  there  is  a  tenant  in  tail,  with 
remainder  in  tail,  he  in  remainder 
cannot  be  a  witness  concerning  the 
title  of  those  lands,  for  he  hath  but 
the  estate,  such  as  it  is.  Smilh  v. 
Bldcliluim,  sup. 

Where  the  heir  of  bankrupt  was 
brought  to  prove  a  debt  to  him  by 
tiie  assignee,  it  was  objected,  that 
the  surplus  of  the  real  estate,  which 
is  only  to  come  in  aid  of  the  per- 
sonal, being  to  go  to  the  bankrupt 
and  his  heirs,  the  heir,  by  swearing 
as  to  the  personal  estate,  has  this 
benefit,  that  he  discharges  the  real 
estate  as  to  so  much  ;  but  the  Chief 
Justice  allowed  him  to  be  a  witness, 
saying,  it  was  too  remote  a  contin- 
gency. S.  C. 

(b)  Therefore  a  guardian  in  socage 
may  be  sworn  for  his  ward  ;  but 
where  an  infant  brings  his  action  by 
guardian,  the  guardian,  on  record, 
will  not  be  allowed  to  be  a  witness, 
because,  if  the  action  be  frivolous, 
the  cxpcnce  of  such  action  will  not 


be  allowed  him  in  his  discharge ; 
Cbitterbuck  v.  Huntingtoxcer,  1  Stra, 
506' ;  and  the  guardian  that  would  be 
sworn  to  affect  this  action,  swears  to 
the  maintaining  his  own  interest, 
and  consequently  he  is  not  a  com- 
petent witness.  Gilb.Ev.  123.  Scan 
executor  may  be  sworn  in  acause  re- 
lative to  a  will,  whore  he  is  not  re- 
.siduary  legatee,  because  he  is  no 
more  than  a  trustee,  (Vide  Anon.  1 
Mod.  107.)  and  has  no  interest ;  for  a 
plaintiff  executor  pays  no  costs.  This 
is  not,  however,  by  the  express  words 
of  the  statute  23^frt.VIII,c.l5,  but 
only  by  an  equitable  construction 
thereof,  because,  what  he  recovers  is 
not  for  himself,  but  in  trust  for  his 
testator.  Rachjield  v.  Careless,  C 
P.W.  ]()1. 

So  where  the  plaintiff  sued  as  an 
infant  by  her  father,  as ;;roc/^i'w  amk\ 
for  assault  and  battery,  the  father 
was  refused  as  a  witness  by  Lord 
Hardxcicke,  he  being  liable  to  costs. 
Hopkins  V.  Neale  and  Neuman,  2 
Stra.  1026. 

Where  the  devisee  of  the  remainder 
of  a  copyhold  estate  was  called  to 
prove  the  sanity  of  the  testator, 
on  his  offering  to  release  all  his  in- 
terest to  the  heir  at  law,  he  was  held 
a  competent  witness,  although  the 
heir  at  law  refused  to  accept  the 
release.  Goodtitle,  ex  dem.  Fowler  v. 
Welford,  Dougl.  134.  (139.) 

A  witness  to  a  contract  between 
buyer  and  seller,  who  was  to  have 

1*.  in 
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usual  to  have  a  release  from  a  trustee,  yet  that  is  not  necessary,  for 
•  such  person  has  in  fact  no  interest  to  release.  However,  a  trustee 
»hall  not  be  a  witness  to  betray  the  trust;  therefore  where  the  de- 
fendant pleaded  to  debt  on  bond  the  5  &  6  EdtnK  VI.  against  buying 
ing  and  selling  offices,  and  upon  the  trial  J.  was  produced  as  a  witness 
to  give  an  account  upon  what  occasion  the  bond  was  given.  Lord  C^hief 
Justice  Holt  refused  to  admit  him,  because  it  appeared  he  was  privately 
intrusted  to  make  the  bargain  by  both  parties,  and  to  keep  it  secret, — 
Holt  V.  T7/rrel,  E.  13  Geo.  I.  K.  B.  at  Bar. 

And  the  case  is  the  same  as  to  the  counsel  and  attornies,  who  ought 
not  to  be  permitted  to  discover  the  secrets  of  tlieir  clients,  though  tliey 
offer  themselves  for  that  purpose  ;  for  it  is  the  privilege  of  the  client  and 
not  of  the  counsel  or  attorney,  (a)  It  is  contraiy  to  the  policy  of  the  law 
to  permit  any  person  to  betray  a  secret  with  which  the  law  has  intrusted 
him ;  and  it  is  mistaking  it  for  the  privilege  of  the  witness  that  has 
sometimes  led  judges  into  the  suffering  of  such  a  witness  to  be 
examined.  But  to  this  there  are  some  exceptions  :  First,  as  to  what 
such  persons  knew  before  the  retainer ;  for  as  to  such  matters  they  are 
clearly  in  the  same  situation  as  any  other  person :  Secondly,  to  a  fact  of 
his  own  knowledge,  and  of  which  he  might  have  had  knowledge,  without 
being  counsel  or  attorney  in  the  cause.  {Lindsey  v.  Talbot ^  T.  12 Geo.  I. 
Oct.  Str.  140.)  As  suppose  him  witness  to  a  deed  produced  in  the  cause, 
he  shall  be  examined  to  the  true  time  of  execution.  So  if  the  question 
were  about  a  razure  in  a  deed  or  will,  he  might  be  examined  to  tlie  ques- 
tion, whether  he  had  ever  seen  such  deed  or  will  in  other  plight,  for  that 


J*,  in  the  pound,  is  a  good  witness, 
as  a  factor,  for  he  was  a  go-bctwccn, 
and  concerned  for  both  parties. 
Dixon  V.  Cooper,  3  Wils.  40.  Kt  vide 
Bevjamiii  v,  Portcus,  2  II.  Bla.  590. 

(aj  But  the  question  put  must  be 
a  matter  of  secrecy,  confided  to  hitn  by 
his  client,  and  not  of  his  own  know- 
ledge. Vide  Wikon  v.Rastall,  4  T.  R. 
753.  See  also  note  (a.)  post,  p.  285. 

If  a  fact  be  admitted  by  the  at- 
torney on  the  record,  with  intent 
to  obviate  the  necessity  of  proving 
it,  his  client  will  be  bound  by  the 
admission ;  but  wliatcvcr  the  at- 
torney says  in  the  course  of  conver- 
sation, is  not  evidence.  Per  Ellcn- 
hormgh,  C.  J.  in  Young  v.  Wright, 
3  Camp.  141. 

Communications  to  an  attorney, 
by  his  client,  whether  prior  or  sub- 
sequent to  the  relation  of  client  and 
attorney    subsisting   between    them, 


are  not  privileged.  But  what  such 
attorney  says  in  that  character  will 
be  evidence.  Gainsford  v.  Grarnmary 
2  Camp.  9-  Vide  etiam  Cohden  v. 
Kendrick,  4  T.  Rep.  431.  Wilson  v. 
Rastall,  ibid.  753.  Robson  v.Kcmpf 
5  Esp.  N.  P.  52.  Spencely  v.  Schu- 
lenburgh,  7  East,  357.  And  in  Den- 
nison  v.  Spurting,  1  Stra.  b06.  where 
an  action  was  brought  by  an  infant, 
the  wife  of  the  prochsin  ainie  was 
admitted  as  a  witness. 

So  where  an  infant  brought  an 
action  of  assumpsit,  and  declared 
by  guardian ;  and  to  prove  that  the 
witness  was  the  prosecutor  of  the 
cause,  and  at  the  expence  of  it,  the 
Chief  Justice  allowed  the  defendant 
to  give  the  guardian's  declaration, 
to  that  purpose,  in  evidence,  he  be- 
ing a  person  liable  to  costs.  James 
v.  Jlaf/icld,  Stra.  548. 
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is  a  fact  of  his  own  knowledge ;  but  he  ought  not  to  be  permitted  to 

discover  any  confessions  his  client  may  have  made  to  him  on  such  head : 

(Lord  Say  ^-  Sele's  Case,  M.  10  Ann.     Per  Sir  O.  Bridgman,   with 

tlie  advice  of  the  judges.)    So  if  an  attorney  were  present  when  his  cUent 

was  sworn  to  an  answer  in  chancery,  upon  an  indictment  for  perjury, 

he  would  be   a  witness  to  prove  the  fact  of  taking  the  *oath,  for  it  is  a  [  *285  j 

fact  in  his  own  knowledge,  and  no   matter  of  secrecy   committed  to 

him  by  his  client- — Rex  v.  Watkinson,  M.  IS  Geo.  II.    2  Str.  1122. 

it:  contra,  (a) 

A  scire  facias  was  brought  by  tlie  king  to  avoid  a  patent,  and  excep- 
tion was  taken  to  a  witness,  because  he  was  to  be  deputy  to  tlie  per- 
sons that  would  avoid  it,  and  the  exception  was  disallowed,  because  the 
scire  facias  is  in  the  king's  name,  and  therefore  it  cannot  be  presumed 
that  the  interest  is  in  another,  which  would  destroy  the  very  being  of  the 
£cire  fiicias,  but  the  proof  of  that  ought  to  come  on  the  defendant's 
side  to  destroy  the  proceedings. — Hiinmng*s  Case,  M.  2 1  Car.  II.  l 
IVJod.  21.C*; 

It  is  no  good  exception  to  a  witness  that  he  has  common  per  cause  de 
oicinage  of  the  lands  in  question,  for  this  is  no  interest  but  only  an  ex- 
cuse for  a  trespass,  (c) 

From 


{aj  Gifard,  an  attorney,  was  pro- 
posed to  be  examined  against  the 
«lefendaBt,  his  client,  and  admitted 
by  tke  whole  court,  upon  this  ground, 
that  the  confidence  must  be  necessary 
and  lazvful,  and  not  a  criminal  secret, 
to  which  his  confidence  did  not  ne- 
cessarily extend  ;  in  fine,  it  must  be 
a  secret  deposited  with  LIei  in  the 
craployraent  of  attorney,  and  not 
committed  to  him  as  a  mere  ac- 
quaintance; for  otherwise  the  privi- 
lege of  secrecy  does  not  hold.  An- 
nesky  v.  Angksea,  MS.  Ca.  In  1744, 
Cur.  Scacc.  Ireland. 

So  an  attorney  may  give  in  evi- 
dence a  communication  to  him  by 
his  client,  after  a  writ  of  enquiry  ;  for 
the  object  of  the  suit  being  obtained, 
all  instructions  for  the  conduct  of 
the  cause  have  ceased.  Cobdeii  v. 
Kendrich,  4  T.  Rep.  431, 

And  as  this  privilege  is  confined 
to  matters  disclosed  to  an  attorney, 
in  his  professional  character,  it  was 
held,  that  he  must  give  evidence  of 
matters  communicated  to  him  by  a 
person,  as  to  his  defence  in  an  action 


which  he  was  not  employed  to  de- 
fend. Wilson  v.  Rastall,  4  T.  Rep. 
753. 

An  attorney  is  not  at  liberty  to 
disclose  what  is  communicated  to 
liim  confidentially  by  a  client,  al- 
though the  latter  be  not  in  any 
shape  before  the  court.  Per  Elleti' 
borough,  C.  J.  in  R.  v.  JVithers, 
2  Camp.  579-  And  therefore,  where 
the  prosecutor  has  given  evidence, 
upon  an  indictment  for  forcibly  en- 
tering his  house,  the  attorney  cannot 
be  called  to  prove  that  the  prosecutor, 
upon  consulting  him,  gave  a  different 
account  of  the  transaction,  or  that 
a  third  person,  who  then  accom- 
panied the  prosecutor,  in  his  hearing, 
represented  thehouse  as  hisown.  5.C. 

(b)  Per  three  judges,  (Twisden,]. 
dissent.)  because  this  suit  is  between 
the  king  and  the  patentee. 

fcj  Or  rather,  perhaps,  because 
the  right  is  not,  in  any  way,  assisted 
by  the  evidence ;  but,  let  who  will 
recover  the  lands,  the  whole  right  of 
common  remains,  so  that  the  witness 
is  certainly  iudifferent,  in  point  of 

interest. 
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From  this  rule  it  is  apparent,  that  the  plaiutift'  or  defendant  cannot 
regularly  be  a  witness  in  his  own  cause,  for  he  is  most  immediately  in- 
terested ;  (a)  therefore  an  answer  in  equity  is  of  very  little  weight  where 

there 


interest,  between  the  two  contenders. 
The  same  law  holds  good  as  to  com- 
mon of  shccker  (i.e.  common  for  hogs 
in  Norfolk).  The  gencial  question 
amounts  to  this,  whether  the  record 
in  the  cause  will  affect  his  interest. 
Bent  V.  Baker,  3  T.  Rep.  27- 

As  to  commoners,  it  is  a  rule, 
that  one  cannot  be  a  witness  for  an- 
other, but  the  admissibility  of  their 
evidence  seems  better  founded  on 
this  rule,  viz.  if  the  issue  be  on  the 
right  of  common,  which  depends  on 
a  custom  pervading  the  whole  manor, 
the  evidence  of  the  commoner  is  not 
admissible,  for  as  it  depends  on  a 
custom,  the  record  in  that  action 
would  beevidence  in  asubsequcnt  ac- 
tion, brought  by  that  witness,  to  try 
the  same  right;  but  the  reason  does 
not  hold,  where  the  common  is  claim- 
ed by  prescription,  in  right  of  u  parti- 
cular estate,  because  it  does  not  fol- 
low, that  if  y/.  has  a  prescriptive 
right  of  common  to  this  estate,  B. 
who  has  another  estate  in  the  same 
manor,  must  have  the  same  right, 
neither  would  the  judgment  for  A. 
be  evidence  for  B.  Per  Biiller,  .T. 
in  JValtoji  v.  SheUev,   1  T.  Kep.  302. 

A  tenant  at  will  has  been  allowed 
to  prove  livery  of  seisin  in  the  lessor, 
for  a  man  cannot  be  said  to  get  or 
lose,  where  he  has  only  such  a  pre- 
carious interest,  and  not  such  cer- 
tain benefit  or  charge  out  of  the 
estate,  as  he  may  recover  by  an  ac- 
tion ;  nor  tenant  at  will  can  main- 
tain an  action  for  the  possession  in 
his  own  right,  and  by  his  oath  he 
doth  not  defend  any  estate  or  inte- 
rest of  his  own,  he  is  but  in  nature 
of  a  bailiff  or  servant  to  the  free- 
holder; and  the  law  doth  not  ex- 
clude servants  to  be  sworn  on  behalf 
of  their  masters.  Gilb.  Evid.  124. 
But  if  a  man  promise  a  witness,  that 
if  he  recover  the  lands,  he  shall  have 
a  lease  of  them  for  so  many  years, 


this  excludes  the  eviiience  ;  for  here 
the  witness  would  have  a  fixed  and 
certain  advantage  by  the  erent  of 
the  verdict,  and  by  consequence,  his 
attestation  is  to  derive  an  interest  to 
himself.  Per  'J'xiisden^  J.  in  IIoh- 
ning's  Case,  1  Mod.  21. 

(aj  Kvcn  though  he  be  a  mere 
trustee,  for  as  such  he  is  liable  to 
costs,  and  his  indemnily  against  them 
is  but  a  chance.  Rex  \.Bermondsey 
Parii/i,   3  East,  7. 

But  where  a  corporation  arc  made 
defendants,  in  that  capacity,  an  in- 
dividual member  may  be  a  witness, 
for  he  is  not  individually  liable  to 
costs.  Wellcr\.  Foundling  Hospital ^ 
Peake'sN.P.  Ca.  157- 

IJut  where  members  have  any 
private  interest,  as  a  freedom  of  toll, 
right  of  common,  ^-e.  they  cannot  be 
witnesses.  Hoxcard  v.  Bell,  Hob.  9?. 
Sandy  v.  Custotn-Hovse  Oj/icers,  Skin. 
J74. 

But  a  freeman  ofLondoji  was  held 
a  competent  witness  for  the  corpora- 
tion, in  an  action  by  them  for  ton- 
nage on  wine,  imported  by  defendant, 
by  Scroggs,  C  J.  Dolbin  and  liay- 
mond,  J.  contra  Jones,  J.  Case  of 
London  Corporation,  1  Vent.  351. 
R.  V.  London  Mayor,  2  Lev.  35 1 . 
S.  P.  and  the  like  in  R.  v.  Carpenter^ 
2  Show.  47 ;  Jones,  3.  only  dissenting. 
But  on  an  issue  to  try  whether  the 
whole  manor  of  H.  was  within  the 
county  of  S.,  some  witnesses  were 
called  to  prove  that  the  manor  house 
was  in  another  county,  and  objected 
to  as  being  men  of  that  county.  Sed 
per  Cur.  any  man  may  be  a  witness, 
who  is  not  of  the  same  hundred ; 
for  every  hundred  pays  a  proportion 
of  the  county  tax.  Salop  County  v. 
Staff ord  County,  1  Sid.  1.92.  Vide 
ctiam  1  Ann.  stat.  1.  c.  18,  which 
makes  the  inhabitants  of  any  county, 
division,  «^c.  good  witnesses  in  in- 
dictments, for  not  repairing  bridges, 


Part  VI.]  evidence. 

there  are  no  proofs  in  the  cause,  to  back  it ;  yet,  if  there  be  but  one 
witness  against  a  defendant's  answer,  the  court  will  direct  a  trial  at  law 
to  try  the  credibility  of  the  witness ;  and  in  such  case  will  order  the 
defendant's  answer  to  be  read  to  the  jury. — Ibbotson  v.  Rhodes,  E.  1706. 
Eq.  Ca.  Abr.229.pl.  12.  (a) 

But  if  any  person  be  arbitrarily  made  a  defendant  to  prevent  his  tes- 
timony, the  plaintiflf  shall  not  prevail  by  that  artifice  ;  but  the  defendant, 
against  whom  nothing  is  proved,  shall  be  sworn  notwithstanding,  for  he 
does  not  swear  in  his  own  justification,  but,  in  justification  of  another. 
However,  this  rule  is  to  be  understood  where  there  is  no  manner  of  evi- 
dence against  the  defendant;  for  if  there  be,  his  guilt  or  innocence 
must  wait  the  event  of  the  verdict. 

In  trespass,  if  one  whom  the  plaintiff  designed  to  make  use  of  as  a 
witness  be  by  mistake  made  a  defendant,  the  court  will,  on  motion,  give 
leave  to  omit  him,  and  have  his  name  struck  out  of  the  record,  even 
after  issue  joined  :  {/dtion.  H.  1670.  1  Sid.  441.)  for  the  plaintiff  can  in 
no  case  examine  a  defendant  though  nothing  be  proved  against  him :  (b) 

and 


285/; 


SfC.  and  8  Geo.  II.  c.  l6.  s.  15,  which 
makes  hundredors  good  witnesses  for 
the  hundred,  on  the  statute  of  hue 
and  cry ;  as  to  which,  vide  ante, 
pa.  197. 

So  where  plaintiff  claimed  as  lessee 
of  Kingston  Corporation,  who  had 
approved  the  land  for  which  plaintiff 
paid  rent,  a  freeman  of  Kingston 
could  not  be  a  witness.  Burton  v. 
Hinde,  5  T.  Rep.  174. 

Neither  can  a  stranger  who  acts 
in  defiance  of  a  custom,  on  which  a 
corporation  brought  an  action,  be  a 
witness  in  the  cause.  Carpenters' 
Company  v.  Hai/ward,  Dougl.  360. 
(374.) 

For  the  cases,  however,  in  which 
corporators  and  others  are  to  be  ex- 
amined as  witnesses  on  public  ques- 
tions, see  Peakc's  Eiid.  16I,  3d  edit. 
And  as  to  the  manner  in  which  a 
corporator  must  be  disfranchised  to 
qualify  him  as  a  witness  for  the  body, 
the  mode  is,  to  file  an  information 
against  him,  in  nature  of  a  quo  war- 
ranto^ which  information  he  must 
confess,  and  then  judgment  will  pass 
to  disfranchise  him.  Colchester  Cor- 
portitiQn  Y.' ,  1  P.  W.  575,  (n.) 


Therefore  where  the  Sadlers'  Com- 
pany brought  debt  for  a  forfeiture, 
three  of  their  members  being  dis- 
franchised, declared  on  the  voir  dire, 
that  they  had  no  assurance  of  being 
restored,  and  they  were  admitted. 
Sadlers'  Company  v.  Jones,  6  Mod. 
165,  But  where  a  freeman  was 
called,  and  on  being  objected  to, 
the  corporation  produced  a  judg- 
ment in  the  mayor's  court,  on  which 
a  sci.  fa.  had  been  awarded,  and 
two  nikils  returned,  he  was  adjudged 
to  be  disfranchised  ;  but  the  man 
saying  he  was  not  summoned,  and 
knew  nothing  of  the  matter.  Lord 
Holt  rejected  his  testimony.  Brown 
V.  London  Corporation,  11  Mod.  225. 

(a)  Sed  vide  Norden  v.  William- 
son, 1  Taunt.  378,  where  it  was  held, 
that  defendant  may  call  the  plaintiff 
as  a  witness,  and  he  will  be  a  good 
witness,  if  he  submits  to  be  exa- 
mined. 

(b)  In  trespass,  a  co-trespasser, 
not  sued,  is  a  competent  witness  for 
the  plaintiff;  but  if  one  of  several 
defendants  allows  judgment  to  go 
by  defiiult,  he  is  not  a  competent 
witness  for  the  plaintiff,  though  he 

is 
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and  therefore  in  an  information  for  a  misdemeanor,  the  attorney-general 
(Trevor)  offering  to  examine  a  defendant  for  the  king,  which  the  court 
would  not  permit,  he  entered  a  nolle  j)rosequi,  and  then  examined 
him. — If  a  material  witness  for  the  defendant  in  ejectment  be  also  made 
a  defendant,  the  right  way  is  for  him  to  let  judgment  go  by  default ;  but 

r  *Q86  1  if  he  plead,  and  *  by  that  means  admit  himself  to  be  tenant  in  possession, 
the  court  will  not  afterwards  upon  motion  strike  out  his  name.  JBut  in 
such  case,  if  be  consent  to  let  a  verdict  be  given  against  him,  for  as 
much  as  he  is  proved  to  be  in  possession  of,  I  see  no  reason  why  he 
should  not  be  a  witness  for  another  defendant,  {Dormer  v.  Fortescue, 
M.  9  Geo.  11.  Willes,  343.  (n.)) — In  trespass,  the  defendant  pleaded 
quod  actio  non  quia  (licit  that  Richard  Mawson,  named  in  the  simul 
cunif  paid  the  plaintiff  a  guinea  in  satisfaction,  and  issue  thereon  ;  the 
defendant  produced  Mawson ;  and  per  EyrCy  C.  J.  be  may  be  examined, 
for  what  he  is  now  to  prove  cannot  be  given  in  evidence  in  another 
action,  and  in  effect  he  makes  himself  liable  by  swearmg  he  was  con- 
cerned in  the  trespass.  {Poplet  v.  James,  T.  5  Geo.  II.)  But  if  the 
plaintiff  can  prove  the  persons  named  in  the  simul  cum  in  trespass 
guilty,  and  parties  to  the  suit,  which  must  be  by  producing  the  original 
or  process  against  them,  and  proving  an  ineffectual  endeavour  to  arrest 
them,  or  that  the  process  was  lost,  the  defendant  shall  not  have  the  be- 
nefit of  their  testimony. — Reason  v.  Eubank,  H.  1  Geo.  I.  Per  omnes 
just.  Oct.  Str.  19.  (a) 

From 


I 
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is  for  his  co-defendants.  Chapman 
\.  Grates,  Lane.  Sum.  Ass.  1810, 
cor.  Le  Blanc,  J.  2  Camp.  333,  (n.) 
and  in  the  cases  there  cited,  it  is 
said,  that  he  who  suffers  judgment 
to  go  by  default  may  be  a  witness 
to  exculpate  his  co-defendants,  but 
not  to  inculpate  them. 

{uj  Upon  the  question  of  compe- 
tency, with  regard  to  interest,  it  has 
been  also  held,  that  one  underwriter 
may  be  examined  for  another.  Per 
Buller,  J.  in  Bent  v.  Baker,  3  T.  K. 

27. 

So  persons,  not  rated,  but  liable 
to  be  so,  arc  competent  witnesses. 
Hex  V.  Prosser,  4  T.  Rep.  17.  And 
so  is  an  in'.abitant,  not  rated,  on  an 
appeal  bcfveen  his  parish  and  an- 
other. Rex  V.  Little  Lumley,  6"  T.  11. 
157.  Even  though  left  out  of  the 
rate  for  the  purpose  of  making  him 


a  witness.  Rex  v.  Kirdford  LihO' 
litants,  2  East,  559.  And  by  stat. 
27  Gca.  III.  c.  29,  parishioners  are 
made  competent  witnesses  in  prose- 
cutions for  penalties  given  to  the 
parish,  not  exceeding  ^20. 

So  a  man,  who  conveys  lands,  may 
be  a  witness,  to  prove  that  he  had 
no  title,  because  that  is  swearing 
against  himself,  but  he  is  not  com- 
pellable to  give  such  evidence.  Title 
v.  Grevett,  2  Ld.  Raym.  1008, 

When  the  question  arises  between 
the  immediate  parties  to  any  instru- 
ment, or  those  who  stood  in  their 
place,  as  in  the  case  of  securities 
not  negotiable,  the  rule  is,  that,  in 
pari  delictu  potior  est  conditio  possi' 
dent  is ;  and  as  persons  are  conti- 
nually allowed,  "  allegare  suam  tur- 
pitudifiem,"  as  in  simony,  confessing 
felony,  sale  of  offices,  S^c.  and  pos>. 

sibly, 
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From  what  has  been  said,  it  appears,  1.  That  a  particeps  criminis 
may  be  witness  for  the  plaintiflp,  though  left  out  of  the  declaration  for 
iliat  purpose  ;  yet  this  luighiily  lessens  his  credit,  especially  in  trespasses 
where  satisfaction  from  one  is  a  discharge  for  ail  the  rest.  In  a  crimi- 
nal prosecution,  according  to  the  opinion  of  some,  he  can  only  be  a 
witness  in  two  cases,  viz.  if  he  be  actually-  pardoned  ;  or  if  he  have  no 
promise  of  pardon.  But  others  have  holden  that  such  a  promise  will 
be  no  exception  to  his  competency,  but  only  to  his  credit ;  therefore  in 
Lai/er's  trial  the  court  refused  to  let  a  witness  be  examintd  on  a  voi/er 
due,   whether  he  had  such  a  promise. — 2  Hawk.  P.  C.  434. 

2.  That  husband  and  wife  c.nmot  be  admitted  to  be  witness  for 
*?ach  other,  because  their  interests  are  absolutely  the  same ;  (a)  nor 
against  each  other,  because  contrary  to  the  legal  policy  of  marriage. 
However,  there  are  some  exceptions  to  this  rule:  lirst,  in^case  4riii 
of  high  treason  it  has  been  said,  that  a  wife  shall  be  admitted  as  a 
witness  against  her  husband,  because  the  tie  of  allegiance  is  more 
obligatory  than  any  other.  Secondly,  by  the  5  Geo.  11.  the  wife  of  a 
bankrupt  may  be  examined  by  the  commissioners  touching  his  estate, 
but  not  his  bankruptcy.  Thirdly,  if  a  woman  be  taken  away  by  force 
and  married,  she  may  be  an  evidence  against  her  husband  indicted  on 
S  Hen-  VII.  2.  against  the  stealing  of  women  ;  for  a  contract  obtained 
by  force  has  no  *  obligation  in  law.  So  upon  an  indictmenr  on  1  Jac.  I.  J"  *287  1 
€.  H.  for  marr}ing  a  second  wife,  the  first  being  alive,  though  the  first 
cannot  be  a  witness  yet  the  second  may,  the  second  marriage  being 
void  :  (b)  and  whether  a  wife  dejtire  may  not  be  a  w  itness  against  her 
husband  on  an  indictment  for  a  personal  tort  done  to  herself,  seems  to 

be 

sibly,   that  maxim  of  our  law  muy  execution  a!;aMi.st  ihc  husbiMuJ,  and 

be  confined  to  persons  making  a  dc-  which    had    been    CDuveyed    to    the 

mane!,  in  turpi  causa,   and   to   those  pIfciintKr  at  the  time  of  the  marriage, 

cases  of  defence  where  ir.noccnt  per-  in    trust  for  the  se))arate  use  of  the 

sons  may  be  prejudiced.  wife,   it  was  held,   that  the  husband 

To  the  general  rule  of  interest  in  vHs  not  a  ^orapoteiit  witness  to  prove 

witnesses,    however,    there  are  some  the  identity  of  the  goods.    Davis  v. 

exceptions, and  instancies  have  arisen,      Diincooflj/,  4'T.  \{c\^.  iijS. - 

where  person's  substantially  interest-  (bj   So   in  Broughton  v.  Ilarpvr, 

<d,  and  even  parlies  in  a  cause,  have  2  Raym.  75^.  afiist  wife  was  refuse'd 

liren    examined    as    witnesses;    but  (in  a  civil  action)  to  be  admitted  to 

these   exceptions  have   arisen  ca;' «c-  prove  her    niarriage,  and    in  /{c:j?  v. 

<essitate  rd,   as    will   appear   here-  C/ixiger  In'hub    2  T.  R.   263,  a  first 

•after;   and   therefore  the  extent  of  wife  was    not  allowed  to   be  called, 

such   an  exceptioji  should  he  very  for  ('Ptv /4i7///«/\v/,  J.)  a  husband  and 

accurately  defined.  wife  shall  mt  U  permitted  to  i>i\ee"'i- 

(a)  Therefore  in  an  action  against  dence,evcn  tending  to  criminate  each 

a  sheriff'  for  taking  goods,  utidcr  an  other;  indeed,  there  is  a  grcut  differ- 

1 1  ence 
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be  matter  of  doubt.  In  Loi-d  Andlei/s  Case  she  was  allowed  to  be 
a  witness  to  prove  her  husband  assisted  to  a  iape  upon  her  ;  and  though 
this  case  has  been  denied  to  be  law,  yet  it  was  in  cases  where  the  in- 
dictment was  not  for  a  personal  tort  to  the  wife  ;  and  in  the  case  of 
Azire,  on  an  indictment  for  the  battery  of  the  wife,  Lord  Raymond 
suflfered  the  wife  to  give  evidence ;  and  the  wife  is  always  permitted  to 
swear  the  peace  agahist  her  husband  ;  (R.  v.  Azire,'!.  1 1  Geo.  I.  1  Stra. 
633.)  and  her  affidavit  has  been  admitted  to  be  read  on  an  application 
to  the  court  of  king's  bench  for  an  information  agahist  the  husband  for 
an  attempt  to  take  her  away  by  force  after  articles  of  separation ;  and 
it  would  be  strange  to  permit  her  to  be  a  witness  to  ground  a  prosecu- 
tion upon,  and  not  afterwards  to  be  a  witness  at  the  trial.  {Lad if  Laidet/s 
Case.)  Fourthly,  in  an  action  between  other  parties,  the  wife  may  be 
a  witness  to  charge  her  husband,  ex.gr.  to  prove  the  goods,  for  which 
the  action  is  brought,  sold  on  the  credit  of  the  husband.  (WiUiams 
V.  Johnson,  H.  8  Geo.  I.  Stra.  504.)  So  perhaps  in  some  cases,  in  an 
action  against  her  husband,  though  she  will  not  be  admitted  to  be  a 
witness,  yet  a  confession  of  her's  may  be  given  in  evidence  to  charge  him  : 
as  where  an  action  was  brought  for  nursing  his  child,  the  plaintiff  was 
allowed  to  give  in  evidence,  that  the  wife  declared  the  agreement  to  have 
been  for  so  much  per  week,  because  such  matters  are  usually  transacted 
by  the  women. — Anon.  T.  8  Geo.  I.    1  Stra.  527. 

But  no  other  relation  is  excluded,  because  no  other  relation  is  abso- 
lutely the  same  in  interest:  therefore  in  Pendrel  v.  Pendrel,  (H.  5 
Geo.  II.  Stra.  925.)  before  Lord  Raymond,  which  was  an  issue  out  of 
chancery  to  try  whether  the  plaintiff  were  heir  to  31  O.  the  marriage  and 
birth  being  admitted  by  order,  the  mother  was  admitted  to  prove  the 
father  had  access  to  her.  So  in  io/z/or  v.  Lo/72«.r,  (2  Stra.  940.  nom. 
Lomax  V.  Hohnden,)  before  Lord  Ilardwicke,  the  mother  was  admitted 
to  prove  the  marriage ;  and  in  an  ejectment  against  Sarah  Brodie,  at 
Hereford,  1744,  Mr.  J.  IV right  admitted  the  father  to  prove  the  daugh- 
ter legitimate ;  her  title  being  as  heir  to  her  mother,  (a) 

To 

ence  between  a  wife  Jejj^re  and  a  wife  Hardtaicke  said,   that  when  a  ques- 

de  facto,  for  a  wife  dcjitre  cannot  be  tion  on  this  point  arose,  on  which  a 

a  witness  for  or  against  her  husband,  doubt  might   be   raised,   he  always 

but  a  wife  de  facto  may.     Gilb.  Law  inclined  to  restrain  it  to  the  credit, 

of  Evid.  137.  rather  than  to  the  compcfency,  of  u 

(aj  What  that  interest  is  which  witness,    making    such   observation* 

shall  exclude  a  man's  testimony,  has  to   the  jury  as   the  case  might  re- 

bccn  a  subject  of  groat  discussion,  quire.     And   Lord  Mansfield,   aftci'- 

in  a  variety  of  cases,  some  of  which  wards,  in  iralton  v.  Shelley,  1  T.  R. 

are   above    referred    to.     In  Rex   v.  300,   said,   that  the  old  cases,  upon 

Brui/^  Uep.  Temp,  tiardw.  SGO,  Lord  the  competency  of  witticsscs,  had  gone 

upon 
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To  consider  now  the  exceptions  to  this  rule,  that  no  person  interested 
can  be  a  witness,  (of  which  there  are  five). 

I.  Exception;  A  party  interested  will  be  admitted  in  a  criminal   pro-     r  288  ] 
secution  in  most  instances,  (a) 

If.  had  a  promise  of  a  note  of  £5,  from  his  mother-in-law,  and  by 
some  slight  got  her  hand  to  a  note  for  £100,  and  it  was  holden  by  ifo/t, 
at  Guildhall,  that  the  mother  could  not  be  a  witness  in  an  information 
for  the  cheat ;  for  though  the  verdict  cannot  bo  given  in  evidence  in  an 
action  upon  the  note,  yet,  he  said,  they  were  sure  to  hear  of  it  to  in- 


upoT!  very  subtile  grounds,  but  the 
court  ot   late  cndcavounci,   as  lar  as 
possible   consistent    with    those   au- 
tliorities,  to  let  the  objection  go  to 
the  credit,  rather  than  to  tlic  compe- 
tcncy,  of  a  witness;    so  that  the  g,e~ 
fierai  established  rule  now  is,  that  no 
objection  can  be  made  to  a  witness, 
on  the  ground  of  interest,  unless  he 
be  directly  interested,  i.  e.  unless  he 
be  immediately  benefited  or  injured 
by  the  event  of   the  suit,   or  unless 
the  verdict,   to  be  obtained    by  his 
evidence,  or  given  Jigainst  it,  v.ill  be 
evidence  for  or  against  him  in  an- 
other action,  in  which  he  may  after- 
wards be  a  party:   any  smalitr  de- 
gree of  interest  resting  on  possibility, 
though   it   furnishis  a  strong  argu- 
nicnt   against   his  credihiliti/,  yet   it 
does     not     destroy   his   co7)ipetenc)/. 
Carter    v.  Fearce,     1   T.    Uep.   l63. 
Vide  etiam    Lord  Mansfield's   Com- 
ments on  the  word  "  Credibility,"  in 
the  Stat,   of  Frauds,  in  Wyvdkam  v. 
C/n(zci/iid,  1  Burr.  417-     And  it  was 
on  the  same  principle,  that  Lord  Ke/i- 
yon   determined    this  point*  in  Bent 
V.  Baker,  3  T.  Ilcp.  27. 

(a)  On  the  trial  of  Matheus,  a 
bailiff,  for  perjury,  in  an  atliuavit 
that  he  did  not  forcibly  break  open  a 
door. to  arrest  a  Mr.  Martin,  on  an 
execution,  Mr.  Martin  was  admitted 
a  competent  witness,  thoUgh  it  was 
objected  that  he  was  an  mteivstod 
witness,  as  he  swore  for  his  liberty 
and  property ;  for  if  there  was  a 
conviction  on  his  evidence,  the  ar- 
rest was  illegal,  and  he  would  be 
tlischurged.    But  the  best  rule  seems 


to  be  that  laid- down  in  Reg.  v  ?tack' 
artncy,  Salk.  286',  where  it  wiis  hild, 
that  if  there  can  be  no  other  witness 
to  the  transaction,  or  where  the  na- 
ture of  the  thing  allows  no  other 
evidence,  then  the  credit  shall  be 
left  to  the  jury. 

The  rule  is  the  same  in  criminal 
or  penal  actions,  as  in  civil,  for  there 
also  the  question  of  interest  goes  ge- 
nerally to  his  credit,  unless  the  judg- 
ment  in   the   prosecution,  in  which 
he  is  a  witness,  can  be  given  in  evi- 
dence in  the  cause  wherein  he  is  in- 
terested.  Abrahams  v.  Biinn,   2  Burr. 
2255.     Bell  v.  Hcirxvood,  3  T.  Rep. 
308.     Smith  v.  Frager,  7  T.  Rep,  60. 
An  exception  to  this  rule,   however, 
seems   to   have    been   established   in 
the  case  of  Forgery  ;   for  it  has  been 
often  decided,  that  one,  whose  hand 
has   been  forged    to   an  instrument, 
whereby  (if  good)  he  would  be  charg- 
ed.with  a  pa3'ment,  or  one,  who  has 
paid  money,  in  consequence  of  such 
a  forgery,  cannot  be  a  witness  on  the 
indictment.     Still,    however,    where 
the    party   injured    cannot    possibly 
derive  any  benefit  from  the  verdict, 
as   in   indictments   for  personal  in- 
juries,   his   competence    has   never 
been  doubled.     H'att's  Case  Ilardw. 
331.     Yet  the  cases  on  this  subject 
were   so   contradictory,  that   it  was 
difficult,  before  the  late  case  oi  il.  v. 
Boston.,    -i  Last,  572,   which   rf  cog- 
mztM  Bartldt  v.Ficta-rsgill,   cited  in 
4  Burr.   2255,    to   rec>iicile   ihem^ 
vide  autem  intake's  Laxv  oj  E  idence, 
where  the  doctrine  oii    this  point  i$ 
fully  and  tibly  di«cusscd. 
1 S  fiuence 
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fluence  the  jury:  (Rex  v.  Whiting,  M.  10  W.  III.  Salk.  283.)  but 
in  Rex  v.  Bray,  (//.  10  Geo.  II.  Ca.  Temp.  Ilardw.  358.)  Lord 
Jiardwicke  said,  if  this  caise  had  not  been  settled  by  so  great  a  judge,  it 
would  go  to  the  credit  only,  and  not  to  the  competency ;  and  in  Far. 
119,  it  is  said  by  llolt^  that  if  a  woman  give  a  note  or  bond  to  a  man, 
to  procure  her  the  love  of  J.  S.  by  some  apell  or  charm,  in  an  indict- 
ment for  the  cheat,  she  shall  be  a  witness,  ihough  it  tend  to  avoid  the 
note,  for  the  nature  of  the  thing  allows  no  other  evidence.  {Rex  v. 
Sewell,  M.  1  Aim.  7  Mod.  1 19.  R-  v.  Macartney,  M.  2  Ann.  Salk.  286. 
S.  P.)  So  if  the  doing  of  the  act,  which  he  is  now  evidence  to  invalidate 
or  set  aside>  were  a  mean  to  obtain  his  liberty,  he  shall  be  a  witness,  as 
in  the  case  of  a  bond  given  by  duress.  The  defendant  was  indicted  for 
tearing  a  note,  whereby  he  promised  to  pay  so  much  money  to  A.  B. 
who  was  produced  as  a  witness,  and  notwithstanding  it  was  objected 
that  he  was  going  to  swear  to  set  up  liis  own  demand,  because,  if  con- 
victed, the  court  would  compel  the  defendant  to  give  a  new  note,  yet 
he  was  admitted. — R.  v.  Moisc,  T.  10  Geo.  1.   1  Stra,  593. 

Mrs.  L.  gave  a  promissory  negotiable  note  to  the  defendant  in  trust  to 
assign  it  to  Mrs.  T.  who  was  indebted  to  Mrs.  L.  the  defendant  broke 
his  trust,  and  negotiated  the  note  ;  Mrs.  L.  having  paid  the  note,  brought 
a  bill  in  chancery  against  the  defendant,  whoj  in  his  answer,  denied  the 
trust,  upon  which  he  was  indicted  for  perjury,  and  Lord  llardzcicke  re- 
fused to  admit  Mrs*  X*.  to  give  evidence  of  the  trust,  and  compared  it  to 
the  case  of  forgery,  where  the  person  whose  hand  is  forged  is  not  ad- 
mitted, and  said  it  differed  from  the  case  of  usury,  where  the  party  is 
admitted  to  be  an  evidence,  if  the  money  is  paid ;  the  reason  of  which 
is,  being  party  to  the  crime,  he  will  not  be  permitted  to  have  any  re- 
medy for  it  again. — Rex  v.  Nunez,  E.  9  Geo.  II.  Stra.  1043.  (a) 

And  in  a  late  case  in  which  all  the  former  resolutions  were  thoroughly 
considered,  the  court  held,  that  the  person  who  borrowed  money  on  a 
pawn,  was  a  good  witness  in  an  action  for  usury  against  the  pawnbroker, 
though  the  payment  of  the  money  borrowed  was  proved  by  no  other 
f  *289  1  person  but  himself:  *  for  the  judgmeht  in  this  action  could  not  be  given 
in  evidence  in  an  action  against  him  for  the  money  lent. — Abrahams  v. 
Bunn,  T.  8  Geo.  111.  4  Burr.  2251. 


(aj  In  Strange's  Report  of  tins  and  that  defendant  broke  his  pro- 
case,  it  is  said,  that  defendant  pro-  misc,  and  sued  Mrs.  />.,  whereupon 
niiscd  not  to  sue  Mrs.  L.  on  the  note,  she  brought  her  bill  iu  the  Exche- 
bui  to  obtain  payment  of  Mrs.  T.,      quer  for  an  injunction. 

Though, 
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Tliough,  as  is  said,  a  person  whose  hand  is  forged  is  not  admitted  to 
prove  the  forgery,  yet  under  many  circumstances  he  may,  where  he  is 
not  directly  interested  in  the  question ;  as  in  JVelFs  Case,  (Per  Wi/les, 
C.  J.  at  Oxon.)  who  was  indicted  for  forging  a  receipt  from  a  mercer 
at  Oxford,  the  mercer  having  before  recovered  the  money  ip  an  actiou 
against  ffells,  was  admitted  to  prove  the -forgery. 

So  in  an  indictment  for  perjury  on  the  statute,  the  person  injured 
cannot  be  a  witness,  because  the  statute  gives  him  £10,  but  in  an  in- 
dictnjent  at  common  law  the  party  injured  may  be  a  witness. — 2  llazck, 
433.  (r/) 

2.  Exception ;  A  party  interested  will  be  admitted  for  the  sake  of 
trade  and  the  common  usage  of  business. 

Therefore  a  porter  shall  be  evidence  to  prove  a  delivery  of  goods. — 
So  a  banker's  apprentice  to  prove  the  receipt  of  money,  (b)  So  an  in- 
dorsement on  a  bond  by  the  obligee  of  the  receipt  of  interest  has  been 
admitted  to  bring  it  within  the  twenty  years. — Searle  v.  Barririgton,  H. 
2  Geo.  II.  Stra.  826. 

3.  Exception  ;  A  party  interested  will  be  admitted  where  no  other 
evidence  is  reasonably  to  be  expected. 


£89^ 


Ca)  At  a  trial  for  perjury,  cor.  the 
Recorder  {Adair)  the  drawer  of  a  bill 
having  a  release  from  the  drawee  who 
hud  paid  it,  was  allowed  to  swear 
that  his  signature  was  forged.  Scd 
qiuvrc,  if  he  mii^ht  not  be  admitte<l 
without  a  release?  for  it  seems  the 
verdict  on  the  indictment  couhi  not 
have  been  given  in  evidence  in  an  ac- 
tion by  the  drawee  against  the 
drawer.    MS.  Ca. 

(b)  And  upon  the  same  principle 
the  cases  of  Spctuer  v.  Goiildiiig, 
Teake's  N.P.Ca.  12.0,  and  /i.v.  Phipps 
S,'  Jrc/icr,\>ost,  p.  289/^,  (atCambr. 
per  Lee, C.J.)  were  decided, and  sowas 
Martin  v.  Ilorrcll,  2  Stra.  6"4-7,  an(l 
Bcvjamin  v.  Port  ens,  2  H.  IMa.  2^0. 
So  where  plaintiff's  servant  delivered 
his  master's  money  to  defendant  for 
illegal  insurances  in  the  lottery,  but 
as  the  transaction  was  not  in  the 
ordinary  course  of  business,  he  was 
first  released  by  his  master.  Clarke 
V.  S/iee,  Cowp,  198. 

And  a  factor,  who  was  to  have  a 
poundage  on  the  amount  of  the  sale, 


was  allowed  to  prove  the  contract  by 
his  principal.  Dixon  v.  Cooper,  3 
\Vils.  40.  And  sowas  a  factor,  who 
was  to  have  all  above  a  certain  sum. 
Per  Heath  and  Rookc,  J.  contra 
Eijre,  C.  J.  in  Benjamin  v.  Porte  us, 
sup. 

And  a  party  who  stands  indifferent 
in  point  of  interest  may  be  a  witness, 
as  where  A.  had  received  money  from 
]i.  to  pay  to  C.  he  was  al  lowed  to  prove 
his  own  agency  in  an  action  by  B-. 
for  the  money,  though  not  a  case  of 
necessity,  llderton  v.  Atkinson,  "J 
T.  K.  4S0, 

So  where  a  captain  of  an  India- 
wan  had  borrowed  money  of  the 
plaintiff,  he  was  allowed  to  prove 
tjhat  he  had  done  so  for  the  use  of 
the  ship  in  an  action  against  the 
owners.  Evans  v.  Williams,  7  T.  U* 
481,  (n.) 

So  the  master  of  a  ship,  wliich 
plaintiff  had  victualled,  was  allow- 
ed to  prove  defendant's  ownership. 
Ro-vcroft  V.  Basscit,  I'eakc's  Evid. 
1/3. 

As 
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As  upon  tlie  statute  of  Hue  and  Cry,  where  the  party  robbed  is  ad- 
mitted, even  though  he  be  himself  plaintiff.  («) 

So  in  actions  by  informers  for  selling  coals  without  measuring  by  the 
bushel,  the  servants  are  witnesses  for  their  master,  notwiihstaiiding 
3  Geo.  II.  inflicts  a  penalty  upon  them  for  not  doing  it,  though  Ej/re, 
C.  J.  did,  on  that  account,  in  two  or  three  instances  refuse  to  receive 
them.  Per  Lee,  C.  J.  in  East  India  Compatn/v.  Gosli'tig,  1  Geo.  II.  {hj 

So  where  the  question  was,  whether  the  defendants  had  a  right  to  be 
freemen,  though  it  appeared  there  were  commons  bt^longing  to  the  free- 
men, yet  an  aldeiman  was  admitted  to  prove  them  no  freemen,  it  ap- 
pearing that  none  but  aldermen  were  privy  to  the  transactions  of  the 
corporation  with  regard  to  making  persons  free. — Rex  v.  Pliipps  Se 
Archer,  at  Cambridge,  Per  Lee,  C.  J .  (c) 


(a)  As  to  which,  see  Bennet  v. 
Hertford  Hundrtd,  '2  Roll.  Abr.  685. 
Porter  v.  Raglaiid  Hundred,  Peake's 
Kvid.  159,  (n.)  and  stat.  8  Geo.  II. 
c.  l6.  s.  15.  Vide  etiara  ante,  p. 
184. 

(b)  So  a  man  who  bribes  anotlicr 
at  an  election  is  competent  to  prove 
that  fact,  though  he  discharges  him- 
self thereby.  Meade  \.  liubhi.son, 
Wil!es,422;  and  so  is  ihe  person  brib- 
ed,Bushv.liazilings,ciwd  Cowp.  1()9. 
or  Btmh  v  Railing,  Say.  289,  which 
is  S.  C.  This  doctrine,  however, 
was  denied  in  Eduards  v.  Eians.  3 
East,  451  ;  but  in  Ileuard  v.  JS/iip- 
kt/,  4  Last,  180,  the  court  coiifnuied 
it  as  a  case  of  necessity. 

So  in  an  action  for  a  malicious 
prosecution,  where  nobody  but  de- 
fendant's wife  was  present  at  the 
supposed  felony,  though  she  could 
not  be  a  witness  to  prove  it  on  the 
indiciment,  yet  Holt,  C.  J.  allowed 
the  oath  which  she  made  at  tlie  trial 
to  prove  a  felony  in  sucli  an  action. 
Johnson  v.  Broxvning,  6  iMod    2l6. 

InGilh.Luxvof  Ev.yt.  132.  it  is  said, 
that,  on  the  same  principle  of  neces- 
sity, an  informer  shall  be  a  witness, 
though  he  takes  part  ot  the  penalty, 
as  on  the  statute  a;L^uinst  huntnig 
deer,  the  statute  of  conventicles,  and 
the  navigation  act ;  and  the  only 
case  which  seems  to  support  that 
doctrine  is  Jenings  v.  Hnnkeys,  3 
Mod.  114  J  but  the  contrary  appears 


from  Rex  v.  Tillij,  1  Stra.  315. 
Reg.  v.  Cobbold,  Gilb.  Rep.  111. 
R(g.  V.  Shipleif,  there  cited.  Reg.  v. 
Cooper,  12  Vin.  Abr.  13.  pi.  43.  Rex 
V.  Stone,  2  ilaym.  1545.  R(.v  v. 
P/<7Tj/,  Andr.  18.  Rex  \.  Blanfy,  lb. 
i240,  and  Rex  v.  Collins,  cited  Ca. 
temp,  liardw.  176".  Besides  which, 
in  Rexv.  Blitchnrin,  1  Esp.  N.  P.  Ca. 
95,  a  witness,  on  an  information  for 
stealing  naval  stores,  was  rijcctel  as 
being  the  informer,  and  entitled  to 
half  the  penalty  ;  though  in  Rex  v. 
Cole,  ib.  169,  Pea.  Ca.  218.  Kenijon, 
C.  J.  allowed  a  similar  witness  to  be 
examined,  because  he  had  no  vested 
interest  in  the  penalty,  for  the  court 
might  inflict  corporal  punishment 
instead.  Vide  Rex  v.  Bland,  5  T.  11. 
370.  Bui  in  cases  of  rewards  for  ap- 
])rehending  felons,  the  thief-taker, 
though  rewarded,  may  be  awitness. 
Beach's  Cro.  Ca.  353,  (n.)  Et  vide 
R cakes  Exid.  16"0,  (n  ) 

(c)  So  on  an  issue  to  try  whether 
any  person  could  be  admitted  10  the 
freedom  of  a  borough,  without  first 
being  made  a  brother  of  the  guild. 
Keni/on,  C.  J.  said,  he  would  permit 
evidc  ni  e  to  be  given  of  what  deceased 
brothers  of  the  guild  had  said  of  the 
usage,  and  he  desired  he  might  seal 
a  bill  of  exceptions  to  such  evidence, 
but  none  was  ever  tendered  to  him. 
Bennett  v.  Carlisle  Mat/or,  M.  1790. 
MS.  Ca. 

So 
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So  where  the  question  was,  wlielher  the  master  had  deserted  the  ship, 
(Sussex)  without  sufficient  necessity  ;  a  sailor,  who  had  given  bond  to 
the  muster,  (as  a  trustee  for  the  company)  not  to  desert  the  ship  during 
the  voyage,  was  admitted  evidence  fur  the  master,  it  appearing  all  the 
sailors  entered  into  such  bonds, — j!]ast  India  Compani/  v.  Gosling, 
sup.  (a) 

So  where  a  son  having  a  general  authority  to  receive  money  for  his 
father,  received  a  sum,  and  gave  it  to  the  defendant;  *  the  son  was  ad-    r*2f)0] 
mitted  as  a  good  witness  (his  testimony  being  corroborated  by  other  cir- 
cumstances) for  his  father  in  an  action  of  trover  for  the  money. — •Anon. 
Salk.  289. 

So  in  trover  against  a  pawnbroker,  the  servant  embezzling  his  master's 
goods,  and  pawning  them,  will  be  admitted  to  prove  the  fact, — M.  1752. 
C.  B.  at  IVeslminster, 

4.  Exception  ;  A  party  interested  will  be  admitted,  where  he  acquires 
the  interest  by  his  own  act  after  the  party,  who  calls  him  as  a  witness,  has 
9  right  to  hi^  evidence,  (b) 

And  therefore  though  one,  \\ho  lays  a  wager  at  the  time  of  the  original 
wager,  is  no  witness,  yet  one  who  lays  a  wager  afterwards  ought  to  be 
admitted  ;  and  perhaps  a  person  who  laid  a  wager  at  the  same  time  will 
be  admitted,  in  casp  he  has  received  the  money  without  any  condition  to 


{ft)  Tatiien  quccr^,  ct  vide  Green 
V.  A(ri)  River  Compai't/,  4  T.  U.  .'54-0, 
wluTc  pl.iimiff  sued  ibr  danr.ii^es  in 
bursting  u  pipe.  Phiintilf  proved 
that  lie  told  tlie  turn-cock  of  the  ac- 
cident. Dct'ondants  called  ilie  turn- 
cock to  di.Nprove  the  fact,  without  a 
release,  as  lie  came  to  display  liis 
own  ncgli<^ence,  which,  if  established 
by  the  verdict,  would  be  the  ground 
of  an  action  against  his  employers. 
F.rskine  contended  that  the  verdict 
could  not  be  given  in  evidence,  and 
lie  was  not  interestetl,  and  if  inte- 
rested, he  must  be  admitted  from 
necessity,  on  the  same  ground  that 
coachmen  and  sailors  are  admitted 
to  give  evidence  to  disprove  tlieir  own 
negligiMiee,  in  acaons  against  their 
employers  for  damages  done  in  tlieir 
several  employments,  or  that  a  ser- 
vant of  a  tradesman  is  admitted  to 
prove  the  delivery  of  goods.  But 
j)tr  cur.  the  last  instance  cited  is  an 
exception  to  the  general  rule.  Sucli 
a  person  is  admitted  to  give  evidence 


from  necessity,  but  the  exception 
does  not  extend  to  the  two  other 
cases  mentioned  of  |he  coachmen  and 
sailors  :  the  verdicts  against  the  pro- 
prietors of  those  may  be  respectively 
given  in  evidence  in  actions  to  be 
brought  by  them  against  their  ser- 
vants as  to  the  question  of  damages, 
though  not  as  to  the  fact  of  the  in- 
jury. So  the  verdict  in  this  case 
may  bo  given  in  evidence  in  an  ac- 
tion by  the  defendants  against  the 
witness,  and  therefore  he  is  an  in- 
compeient  witness  without  ^  re- 
lease. 

{!))  It  is  a  rule  of  evidence,  that 
all  proof  is  to  be  weighed  according 
to  the  evidence  it  was  in  the  power 
of  one  side  to  have  produced,  and 
the  other  to  have  contradicted  ;  and 
whether  there  be  any  evidence  it 
a  question  for  the  judge,  but  whe- 
ther the  evidence  given  be  suflicient 
is  for  the  jury  to  decid;*.  C/irpaitcrs 
Company,  S^c.  v.  liaij\cardf  Dougl. 
36'0  (37 o.) 

return 
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return  it;  for  the  money  will  be  intended  to  be  duly  paid. —  Barlows* 
Voii-ell/T.  7  VV.III.  Skin..58G. 

A  broker  who  effects  a  policy  of  insurance,  and  subscribes  it  himself 
after  the  defendant  and  several  oliiers  had  subscribed  it,  is  a  good  witness 
for  them,  though  he  be  a  party  to  a  suit  in  equity  depending  between  the 
insurers  and  the  iivsured,  he  offering  to  dismiss  the  bill,  with  costs,  as  to 
the  plaintiff.  -/>c«^  v.  Baker,  B.  H.  Hi!.  C9  Geo.  111.  3  T.  Rep.  27. 

.5.  Exception  ;  A  party  interested  will  be  admitted  where  the  possibility 
of  interest  is  very  remote. 

'  As  where  an  information,  in  nature  of  a  quo  tcarranto,  was  brought 
against  the  mayor,  citizens,  and  commonalty  of  London,  for  taking  two- 
pence per  chaldron  for  all  sea  coals  brought  to  London ;  freemen  were 
admitted  to  prove  the  prescription,  it  appearing  that  the  mayor  and  she- 
riffs have  the  whole  prolits  of  this  toll,  though  they  have  it  for  the  benefit 
of  the  corporation,  of  which  all  the  freemen  are  members ;  vet  these  hav- 
ing no  particular  proht  to  themselves  were  sworn  as  witnesses ;  for  it 
cannot  be  presumed,  that,  for  an  advantage  so  small,  and  so  remote,  they 
would  be  partial  and  perjure  themselves. fa^  And  Srroggs,  C.J. 
said,  that  it  ought  not  to  be  a  general  rule,  that  members  of  corporations 
ihall  be  admitted  or  denied  to  be  witnesses  in  actions  for  or  against  their 
corporations  ;  but  every  case  stands  upon  its  own  particular  circum- 
stances, viz.  wiiether  the  interest  be  so  considerable  as  by  presumi)tioa 
to  produce  partiality  or  not.  {R.  v.  London  Corporation,  M.  30  Car.  IT. 
2  Lev.  231.  tamen  qu(src,  Whether  this  case  be  law.)  And  this  excep- 
tion has  of  late  years  been  a  good  deal  extended  (/;).  In  the  case  of 
I'he  King  v.  Brai/,  H.   10  Geo.  II.  (cj  Lord  Chief  justice  llardwicke 

said. 


(a)  In  Burton  v.  Hindc,  5  T.  Hep, 
174,  which  was  an  issue  to  try  whe- 
ther a  sufficiency  of  common  was 
left  on  an  acii'm  brought  by  the 
icotrec  of  a  corporation,  who,  by  per- 
mission of  the  Corporation,  had  ap- 
proved part  of  the  waste ;  it  was 
held,  that  a  fneman  was  not  compe- 
tent to  prove  the  sufficiency,  though 
the  fiotViueut  was  to  be  held  in  Lo- 
farm,  and  llic  rent,  which  was  very 
small,  was  reserved  to  the  mayor  and 
bailiffs. 

(l))  Vide  Stat.  27  Geo.  II.  c.  29,  by 
which  tiie  inhabitants  of  any  parish, 
township,  or  place,  are  compeient 
witnesses,  to  prove  the  commission  of 
any  olVonce  within  such  parish,  ^c. 


Notwitlistanding  the  penalty  of  such 
is  given  to  the  poor  of  the  parish, 
unless  the  penalty  shall  exceed  £20. 

And  by  1  Ann.  stal.  1.  c.  18.  *.  13. 
in  indictments  against  private  per- 
sons for  not  repairing  highways  and 
bridges,  the  inhabitants  of  counties, 
4c.  may  be  witnesses. 

{(•)  This  seems  to  be  S.  C.  as  Rev 
v.  Rubins,  2  Stra.  IOC9,  and  the 
Case,  as  reported  by  Strange,  was 
th.Hs:  upon  an  information  in  nature 
of  a  qno  wtnranto,  for  the  office  of 
UMiyov  of  Tintagd,  the  question  on 
which  the  plaintiff's  title  turned  was, 
whether  the  former  mayor  had  a  riglit 
to  name  two  elisors  to  return  a  jury, 
if  the  town  clerk,  who  might  name 

one. 
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said,  that  unless  the  objeclion  appeared  to  him  to  carry  a  strong  danger 
of  perjury,  and  some  apparent  advantage  might  accrue  to  the  witness,  he 
was  always  inclined  to  let  it  go  to  his  credit  only,  in  order  to  let  in  a 
proper  light  to  tiie  case,  which  would  otherwise  be  shut  out ;  aiid,  in  a 
doubtful  case  he  said  it  was  generally  his  custom  to  admit  the  evidence, 
•and  give  such  directions  to  the  jury  as  the  nature  of  the  case  inight  [  *291  J 
require.  Tliat  was  an  information  in  nature  of  quo  warranto  for  the  de- 
fendant, to  shew  by  whSit  authority  he  claimed  to  be  mayor  of  Tintagety 
and  issue  taken  upon  this  custom,  viz.  'J  hat  at  a  court  leet,  annually 
hulden  on  the  1 0th  of  October,  the  mayor  for  the  ensuing  year  is 
to  be  chosen,  and  for  that  purpose  two  elizors  are  to  be  nominated, 
oue  by  the  mayor,  the  odier  by  the  town  clerk  ;  these  elizors  are  to 
nominate  twelve  jurymen,  who  are  to  present  the  mayor  for  the  year 
ensuing ;  and  in  case  the  town  clerk  refuse  to  nominate  liis  elizor, 
that  then  the  mayor  shall  nominate  the  second  elizor.  At  the  trial 
P.  Iloskins,  who  was  second  elizor,  nominated  by  the  mayor,  upon 
the  default  of  the  town  clerk's  nomination  at  the  election  of  the 
defendant,  and  P.  Tloskim,  who  served  as  a  juryman  at  the  said  election, 
were  both  offered  as  witnesses  to  prove  the  custom,  but  rejected  in  toto 
as  not  competent  witnesses  to  any  part  of  it :  But  upon  motion  a  ne\v 
trial  was  granted ;  the  Chief  Justice  said,  the  having  of  an  elizor  is  in- 
tended a  franchise  in  the  borough,  but  in  the  elizor  himself  it  is  only  an 
authority,  and  the  execution  of  it  past  and  over.  And  he  said  he  knew 
no  case  where  a  man  who  has  acted  under  a  bare  authority  has  been  re- 
fused to  prove  the  execution  of  it.  Persons  that  have  been  themselves  in 
office,  are  often  called  to  shew  what  the  usage  is,  and  what  they  did 
when  in  office,  and  yet  if  their  acts  be  illegal,  they  are  liable  to  quo 
warranto,  and  he  said  the  case  in  3  Keb.  90.  (Champion  v.  Atkinson), 
was  very  material ;  for  there,  upon  an  issue  to  tiy  whether  by  the  custom  of 
the  manor  the  tenants  were  to  pay  fines  and  be  re-admitted  upon  the  death 
of  the  last  admitting  lord,  the  steward  was  admitted  to  prove  the  custom, 
though  he  had  fees  upon  adraissiou. — R.  v.  Bray,  H.  10  Geo.  II.  Ca. 
Temp.  Ilardw.  358. 

Secondly,  Persons  stigmatised  are  excluded  from  testimony/. 
Now  there  are  several  crimes  that  so  blemish  the  reputation  that  the 
party  is  ever  after  miiit  to  be  a  witness  ;  as  treason,  felony,  and  every 

-i : 1.^ — — — — % . 

one,  was  absent  or  rcfiisod.  The  sc-  Loid  Uardv)icke  allowed  the  objcc- 
cond  elisor  named  by  the  niHyor  was  tion,  but  the  court  granted  a  new 
called  as  a  witness  to  prove  the  triul,  considering  that  the  objectiou 
custom,  and  objected  to,  because  went  ody  to  the  credit  of  the  wit- 
he was  liable  to  an  information  for  ness. 
acting  under  such  a  nomination,  and 

crimeii 
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crimen  falsi,  as  peijury,(fl)  forgery,  and  the  like  :  For  where  a  man  i» 
convicted  of  those  glaring  crimes  against  the  common  principles  of  hu- 
manity and  honesty,  his  oath  is  of  no  weight. 

The  common  punishment  that  marks  the  crimen  fahi,  is  being  set  in 
{  *292  ]  the  pillory,  and  therefore,  anciently,  they  held  that  no  *  man  legally  set 
in  the  pillory  could  be  a  witness  \{Jj)  but  the  rigour  of  this  piece  of  law  is 
reduced  to  reason  ;  for  now  it  is  holden,  that  unless  a  n)an  be  put  in  the 
p'lWory  pro  crimine  fahi,  as  for  perjury  or  forgery,  or  the  like,  it  is  no 
blemish  to  his  attestation  ;(c)  it  is  the  crime  and  not  the  punishment  that 
makes  the  man  infamous  ;  (Rex  v.  Ford,  M.  J 700.  Salk.  G90.)  there- 
fore where  a  man  was  convicted  of  barratry,  thougli  he  was  only  fined, 
the  court  held  him  incompetent ;  so  a  person  convicted  of  petit  larceny 
is  equally  infamous  with  one  convicted  of  grand  larceny,  for  they  are  jjolh 
ftAony.—MackindersCase,  U.  27  Geo.  II.  C.  B.  2  Wils.  18.  S.  C.  nom. 
Pendock  ex.  dem.  Mackciider  v.  Mackeiider. 

After  a  general  statute  pardon  a  person  attainted  is  a  good  witness  j 
and  so  it  is  after  burning  in  the  hand,  which  amounts  to  a  statute  par- 
don, (d) 

If  one  found  guilty  on  an  indictment  for  perjurj-  at  common  late,  be 
pardoned  by  the  king,  he  will  be  a  good  witness,  because  the  king  has 
power  tQ  take  oflF  every  part  of  the  punishment ;  (e)  b^t  if  a  man  be  in- 
dicted 


I — "*- — -"— 

(rt)  A  person  may  be  callod  to 
prove  that  what  he  had  sworn  licfore 
was  taUe,  and  he  is  C(inii)etciit  to  the 
fact  wliich  is  contrary  to  his  foiincr 
evidence;  but  it  is  a  question  strongly 
iijzainst  liis  credit,  licx  w.Tcal,  II 
Last,  309. 

(/;)  Vide  Co.  Lit.  6  h).  Com.  Dig. 
tit.  Test nwig lie,  (A.  2) 

(c)  'Ihcietbre,  standing  in  the  pil- 
lory for  a  libel,  lhou^i2;h  against  go- 
vernment, will  not  destroy  a  man's 
competency.  Clutter  v.  Haxikius,  3 
Lev,  420".  Nor  will  a  verdict  for 
perjury,  if  no  judgment  be  entered 
thereon.  Fiich  v.  SmaUbrookc,  T. 
Kaym.  32.  Therefore  a  copy  of  the 
record  must  be  produced.  I,ee  v. 
Gansclly  Cowp.  3.  WicUs  v.  Small- 
hroole,  1  Sid.  51.  Spenchley  q.  t.  v. 
Dc  IVilhtt,  7  East,  118. 

((/)  For  it  is  the  benefit  of  clergy 
■that  res^toros  to  his  competency  a  per- 
son who  has  been  convicted  of  grand 
larceny,  and  whipped.     Such  a  man 


was  therefore  admitted  by  Lord  A't'«- 
yon,  vt  scivh. 

So  a  person  convicted  of  bigamy, 
for  which  he  was  lined  and  imprisoii- 
ed,  was  admitted  a  witness  on  Tlicl- 
-aaU'\i  trial  at  the  Old  Bailey,  2d  Dec, 
17JM. 

And  in  Ilex  v.  Edwards,  4  T.  Rep. 
440,  a  witness  was  allowed  to  be 
asked  wln^ther  he  had  not  stood  in 
the  pillory,  because  his  answer  could 
not  subject  him  to  punishment. 

(e)  Vide  Jno?i.  1  Vent.  349.  4 
State  Trials,  682.  A  pardon,  how- 
ever, will  not  cure  a  c/'i// disability. 
Rex  \'.  Crosby,  1  Ld.  Ilaym.  39-  And 
an  actual  pardon  must  be  shewn  un- 
der the  great  seal,  for  a  warrant 
under  the  sign  manual  will  not  do. 
CitiUy's  Case,  Leach.  Cro.  Car.  115. 
Rex  V.  Count  dc  Casllemain,  T.  Raym. 
380.  So  burning  in  the  hand  for  an 
offence  within  clergy  amounts  to  a 
state  pardon,  and  restores  compe- 
tency. Com,  Dig.  lil.Tcstmu!gn€,{.\.'2.) 

So 


i 
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dieted  for  perjury  on  the  statute,  the  kingcqnnot  pardon,  for  the  king  i^ 

divested  of  that  prerogative  by  the  express  vyords  of  the  statute,  {a) 

Kote  ;  The  party  who  wouhl  take  advantage  of  this  exception  as  a 
witness,  must  have  a  copy  of  the  record  of  conviction  ready  to  produce 
iu  court,  (b) 

Thirdly,  Infidels  cannot  he  zcUnesses,  i,  e.  such  who  profess  no  reli- 
gion that  can  bind  their  consciences  to  speak  truth.  But  when  any  per- 
son professes  a  religion  that  vvill  be  a  tie  upon  hitn,  he  shall  be  admitted 
as  a  w itness,  and  sworn  according  to  the  ceremonies  of  hi^  own  religion  ; 
for  it  w  ould  be  ridiculous  to  swear  a  witness  upon  the  Holy  Evangelists, 
who  did  not  believe  those  writings  to  be  sacred.  The  Jews  are  always 
sworn  upon  the  Old  Testament ;  Mahometans  on  the  Koran  ;  those  of 
the  Gentoo  religion  according  to  the  ceremonies  of  that  religion,  ^c.  (c). 

Fourthly; 


2S'i^ 


So  if  a  man  be  fined  or  whipped,  in- 
stead of  burnt,  for  a  clergyable  of- 
fence, his  competency  will  be  re- 
Stored  by  Stat,  ly  Geo.  III.  c.  74. 

'((?)  For  the  statute  5  Eliz.  c.  Q. 
makes  incompetency  part  of  the  pu- 
nishment,   llexv.  Vroaby^  Salk.  !28.9. 

(/<)  F.ventliougli  the  part}' acknow- 
ledged diat  he  was  convicted  of  fe- 
lony. Vide  Spenchley  (/.  t.\.  De  H'il' 
loft,  7  I'.ast,'  118.  Rex  v.  Cartel 
Carcin'wn  lulnbitants,  8  East,  78, 
where  it  was  held,  that  a  record  can- 
not be  proved  by  the  admission  of 
any  witness. 

If  the  conviction  is  within  the 
same  court,  it  seems  to  be  the  prac- 
tice at  the  Old  Baileii  to  admit  the 
minutes  of  the  clerk  of  the  arraigns, 
without  formally  making  out  the  re- 
cord. 

(c)  Upon  tins  subject,  so  inte- 
resting to  humanity,  our  modern  le- 
gislators have  judged  with  more  li- 
berality than  their  forefathers,  whose 
geal,  during  the  dark  ages  of  super- 
stition and  bigotry,  often  misled  them 
into  the  most  intemperate  and  ex- 
travagant opinions,  which  even  the 
milder  sentiments  imbibed  during  the 
reformation  did  not  wholly  root  out. 
See  Lord  Coke's  opinion  of  an  infidel 
in  Calvin's  Ca.  7  Co.  17.  !\liUI  and 
charitable  as  the  sentiments  of  Sir  M. 
JJalcwL-reon  this  point,  they  did  not 
<:orrcct  the  general  opinion  that  m- 


Ji dels  co\i]i\  not  be  admitted  as  wit- 
nesses, till  the  united  abilities  of  the 
bench  and  bar  concurred,  in  the 
great  case  of  Omiehvml  v.  Barker,  1 
7\tk.21.  1  Wils.  84.  VVilles, 538, when 
Uardwieke,  Chan,  (assisted  by  Lee, 
C..T.  IVilles,  CI.  and  Parker,  C.  B.) 
solemidy  determined  that  a  Gentoo, 
sworn  aceording  to  tl(e  eeremonies  of 
his  own  religion,  was  admissible,  and 
the  general  principle  was  then  estab- 
lished, that  the  testimony  of  all  /'////- 
deh,  who  are  not  professed  Atheists^ 
was  to  be  received.  It  was,  however, 
previously  h  Id  by  the  council,  in  the 
presence  of  the  two  chief  justices,  in 
Fachina  v.  Sabine,  2  Stra.  11 01,  that 
a  Malunnetan  might  be  sworn  on  the 
Koran.  And  since,  in  Rex  v.  Alslei/, 
at  ihQ  Old  Bailey,  aC/iiiiese  was  sworn, 
by  dashing  a  saucer  on  the  ground. 
Veake's  Exid.  149,  (".)  Buller,  J. 
also,  in  R.cx  v.  Taylor,  Pcake's  N.  1*. 
Ca.  11,  would  not  allow  the  parti-, 
cular  opinions  of  a  man  professin" 
the  Christian  religion  to  be  examined 
into,  but  confined  the  question  to 
this,  whether  lie  believed  the  sanc- 
tion of  an  oath,  the  existence  of  a 
Deity,  and  a  future  state  of  rewards 
and  punishments  .''  for  he  who  has  no 
idea  of  the  being  of  a  God,  or  of  a 
future  state,  can  in  no  shape  be  ad- 
mitted a  witness.  Rex  v.  Jrhite, 
Leach's  Cro.  Ca.  482. 


So 
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Fourthly ;  Persons  excomnmnicated  cannot  be  w  itnesses,  because, 
being  excluded  out  of  the  church,  they  are  supposed  not  to  be  under  the 
influence  of  any  religion. 

Fifthly  ;  Popish  Recusants. — The  same  law,  it  is  said,  holds  place  in 
relation  to  popish  recusants.  This  opinion  is  founded  on  the  statute  of 
S  Jac.  I.  c,  5.  which  enacts,  that  every  popish  recusant  convict  shall 
stand,  to  all  intents  and  purposes,  disabled,  as  a  person  lawfully  excom- 
municated :  (R.  V.  Griffith  S)-  aV.  H.  1 1  Jac.  I.  2  Bulst.  \oo.)  But  Mr. 
Serjeant  Hawkins,  in  his  Pleas  of  the  Crown,  vol.  the  1st.  fol.  23,  24. 
r  *293  ]  *has  very  sensibly  said,  that  this  construction  is  over  severe,  as  the  pur- 
port of  the  statute  is  satisfied  by  the  disability  to  bring  any  action. 

But  persons  outlawed  may  certainly  be  witnesses,  because  they  arc  pu- 
nished in  their  properties  and  not  in  the  loss  of  their  reputation,  and  the 
outlawry  has  no  manner  of  influence  on  their  credibility. — Co.  Litt.  6. 

jis  to  those  Tcho  are  excluded  from  iestimont/ for  zoant  of  skill  and  dis- 
cernment, they  are  ideots,  madmen,  and  children. 

In  regard  to  children,  there  seems  to  be  no  precise  time  fixed  wherein 
they  are  excluded  from  giving  evidence ;  but  it  will  depend  in  a  great 
measure  on  the  sense  and  understanding  of  the  child,  as  it  shall  appear  on 
examination  to  the  court,  (a) 

On  an  indictment  for  assaulting  an  infant  of  five  years  of  age,  with  ati 
intent  to  ravish  her,  the  child  shall  be  received  as  a  \vitness  if  she  appear- 


So  a  variation  in  the  ceremony  of 
?i(hninis>teiing  a  Christian  oath  will 
notafiectits  validity-  ISlihhoiits  Cu. 
].each"b  Cro.  Ca.  45.9.  J^Ite  v.  Head, 
•  Pea.  N.  P.  Ca.  23.  Rex  v.  Gilliam, 
I  Esp.  N.  P.  Rep.  285.  For,  said 
Parker,  C.  B.  in  Omkltundv.  Barker, 
sup.  "  Oaths  are  to  be  administered 
to  all  pOrsons  according  to  their 
opinions,  and  as  most  affects  their 
Consciences  ;"  agreeable  to  which  the 
aCfiimations  of  Quakers  are  tolerated 
in  civil  ctibcs.  licx  v.Gar(l?ier,  lUirr. 
1117.  Vide  etiam  stat.  7  <)•  8  JF.  111. 
i.  34.,  1  Geo:  I.  St.  2.  c.().,  8  Geo.  I. 
e.  6.,  and  22  Geo.  II.  c.  30.  s.  46', 
upon  a  further  construction  of  which 
it  was  held,  that  in  an  appeal  of 
death  {Castle  v.  Bainbrit/gc,  2  Stra. 
854),  arid  a  motion  for  an  informa- 
tion, {Hex  v.  U'j/cli,  2  Stra.  8/2),  or 


for  an  attachment,  (Rex  v.  Bell,  Andr. 
200),  or  to  answer  matters  in  an 
affidavit,  {Oliver  v.  Laurence,  2  Stra. 
.946),  are  criminal  proceedings,  but 
a  motion  to  quash  an  appointment 
of  overseers,  {Hex  v.  Turner,  2  Stra. 
121i}),  ox 'ti  qui  tarn 'AcUow,  {AtcliC' 
son  v.  Everett,  Cowp.  3S2),  arc  not 
so,  and  therefore  a  Quaker's  affir- 
mation may  be  received. 

(a)  Yt;l  a  general  rule  seems  to 
ha\e  been  laid  down  that  fourteen  is 
an  age  at  which  a  child  may  be  sup- 
pohiii  to  have  a  competent  know- 
ledge of  right  and  wrong,  but  shorB 
of  that  age  the  admission  of  a  child's 
testimony  must  always  depend  on 
that  sense  of  religion  which  the 
court  may  discover  and  approve. 
Giib.  Evid.  147. 


to 
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to  have  any  notion  of  the  obligation  of  an  oath,  (a)  And  it  was  agreed 
by  all  the  judges,  that  a  child  of  any  age,  if  she  were  capable  of  distin- 
guishing between  good  and  evil,  might  be  examined  on  oath,  and  conse- 
quently, that  evidence  of  what  she  had  said  ought  not  to  be  received. — • 
Ihazicrs  Casey  12th  April,  1779.  Leach's  Cro.  Ca.  237.(6) 

In  cases  of  foul  facts  done  in  secret,  where  the  child  is  the  party  in- 
jured, the  repelling  their  evidence  inlirely  is,  in  some  measure,  denying 
them  the  protection  of  the  law  ;  yet  the  levity  and  want  of  experience 
in  children,  is  undoubtedly  a  circumstance  which  goes  greatly  to  thei'f 
credit. 

View  of  General  Rules. — I  have,  in  the  course  of  the  foregoing  sur- 
vey, necessarily  taken  notice  of  some  of  the  more  general  rules  ;  but,  for 
better  understanding  the  true  theory  of  evidence,  it  will  be  proper  td 
take  a  view  of  them  all  (being  nine  in  number). 

Thejlrst  general  rule  25,  That  you  must  give  the  best  evidence  that  the 
nature  of  the  thing  is  capable  of:  the  (rue  meaning  of  this  rule  is,  thai 
no  such  evidence  shall  be  brought,  that  ex  natura  rei  supposes  still  a 
greater  evidence  behind  in  the  parties  possession  or  power  ;  for  such  evi- 
dence is  altogether  insufficient  and  proves  nothing,  as  it  carries  a  pre- 
sumption with  it  contrary  to  the  intention  for  which  it  is  produced.  For 
if  the  other  greater  evidence  did  not  make  against  the  party,  why  did  he 
not  produce  it  to  the  court  ?  As  if  a  man  offer  a  copy  of  a  deed  or  w  ill 
where  he  ought  to  produce  the  original,  *  this  carries  a  presumption  [  *294  J 
with  it  that  there  is  somclhing  more  in  the  deed  or  will  that  makes 
against  the  parly,  or  else  he  would  have  produced  it;  and  therefore  the 
proof  of  a  copy  in  this  case  is  not  evidence ;  (c)  but  if  he  prove  the  ori- 

(a)  And  the  court  will  put  (hfie-  being  then  seven  years  old,  but  Lord 

rent    questions    to   her,    and  judge  /{«jwo;/r/ said,  that  no  child  had  ever 

from  the  result  of  her  answers,  whe-  been   admitted   as   a   witness    under 

ther  shcjias  such  a   notion,  and    if  nine  years  old,  and  very  seldom  un- 

she  appear  to   have,  the  court  will  der   ten,  .wherefore    defendant   \v;4s 

receive  her  evidence,  though  she  may  again  acquitted,  Lord  Raip/ioiid  oh- 

have  said  at  first' that  she  did  not  serving,  that  in  that  respect  there  was 

understand  the  nature    of  an    oath.  no  distinction   between   capital   and 

^lurphy's  Case,  at   Old  Bailey,  Sept.  lessor  offences. 
Sess.  1794.  (c)  In  a   criminal   as  well  as   a 

f^J  This  point  seems  to  have  been  civil    prosecution,     notice    may    be 

formerly  considered  in  Ilex  v.  Tra-  given  to    defendant    to    produce    a 

rers,    2   Stra.  700,     where    defend-  paper   in    his   possession,  and  if  he 

ant    was    indicted     for    a     rape    on  does  not,  oilier  evidence  may  be  given 

a  girl  six  years   old,  but  Lord  Chief  of  it.    Attorney-general  v.  Le  Mui' 

Baron    Gilhcrt    rejected     her     testi-  chant,    2 'f.  R.  201.  (n.)    Catesq.t. 

niony,  and   he  was  acquitted.     Af-  v.  Winter,   3   1\  11.   SO(J.     Via.   tit. 

terwards  he  was  indicted  for  the  as-  livid.  47. 
ault,  with   an  attempt,  4  c.  the  girl 

ginai^ 
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ginal  deed  or  will  In  tlie  hands  of  the  adverse  party,  or  to  be  destroyed 
without  his  default,  a  copy  will  be  admitted,  because  then  such  copy  ia 
the  best  evidence :  The  presumption  of  greater  evidence  behind  in  the 
party's  possession  being  overturned  by  positive  proof.  («) 

The  second  is,  That  no  person  interested  in  the  question  can  be  a 
■Vvitness  :  there  is  no  rule  in  more  general  use,  and  none  that  is  so  little 
iiiiderstood ;  I  have  therefore  endeavoured,  in  the  foregoing  part  (p.  283  b. 


(a)  Whore  a  witness,  being  sub- 
t)oenaod  to  give  evidence  on  a  trial, 
f'eH  sick  on  tiie  way,  his  depositions 
in  Chancery  were  admitted  to.  be 
read.  Lutlerdl  v,  Rnjnell,  1  Mod. 
283.  But  depositions  taken  in  the 
Kcclcsiastical  Court,  though  in  the 
case  of  tithes,  and  the  witness  dead, 
shall  not  be  read  at  law,  but  a  sen- 
tence, being  a  judicial  act,  may. 
Salishtny  Earl  v.  Spencer,  2  Rol. 
Abr.  6'79.  Qva-re,  If  not  between 
the  same  parties,  where  there  is 
but  one  witness  in  a  bill  in  equity 
to  oppose  the  defendant's  answer, 
the  plaintiff  can  have  no  decree, 
therelore  an  issue  may  be  directed, 
and  in  that  case  the  defendant's  an- 
swer may  be  directed  to  be  read,  for 
xvhosc  consideration  the  credit  of  the 
knswer  is  to  be  left.  So  if  a  witness 
examined  at  the  time,  and  after  be- 
fcamc  interested,  his  deposition  shall 
be  read  ;  so  likewise  it"  the  witness 
to  a  bond  become  afterwards  the 
executor  of  the  obligee,  and  is  lofced 
to  bring  an  action,  his  hand-writing 
as  a  witness  must  be  proved.  Vide 
GU/n  V.  Barik  of  England,  2  Vcs.  43. 

It  was  likewise  a  notion  at  com- 
mon law,  that  after  a  year  a  ship 
book  was  evidence  for  the  ship  pro- 
prietor, though  in  his  own  liand, 
•which  made  the  act  necessary,  but 
entries  by  servants  or  clerks  after 
their  death  iiave  been  admitted. 

It  is  a  rule  that  a  witness  is  not 
competent  to  impeach  his  own  secu- 
rity,though  not  interested  in  the  event 
of  the  suit.  IValton  v.  SlitUcy,  1  T.  11. 

Where  the  notice  in  a  carrier's  of- 


fice was  upon  a  board,  inlaid  in  the 
wall,  Lord  Ellcnltoroitgh  held,  that  an 
examined  copy  should  be  produced. 
Cobdhi  v,  hoUov,  2  Camp.  108,  (n.) 
'  In  an  action  for  an  attorney's  bill, 
the  book  from  which  the  bill  was 
made  out  and  delivered  cannot  be 
read  in  evidence  ;  but  if  there  be  two 
cotemporary  writings,  counterparts 
of  each  other,  one  of  which  is  de- 
livered to  the  opposite  part)^  and  the 
other  preserved,  they  may  both  be 
consi'iered  as  originals,  and  the 
one  which  is  preserved  may  be  lead 
in  evidence  to  prove  that  a  bill  was 
delivered.  Pluiipson  \. Chase,  2  Camp. 
110. 

Where  an  act  of  parliament  makes 
a  copy  of  any  document  evidence, 
which  document  itself  is  not  evi- 
dence at  common  law,  the  copy  it- 
self inust  be  produced,  and  the  ori- 
ginal cannot  be  admitted.  Burdonvi 
Rkhctts,  2  Camp.  121,  (n.) 

'I'wo  writings  or  agreements  were 
copied  from  a  draft;  one  was  stamp- 
ed, the  other  unstamped,  and  ad- 
fnitted  as  secondary  evidence  of  the 
first.  Meld,  that  being  .copies  of 
the  draft,  they  were  both  copies 
of  each  other,  and  it  was  requisite 
that  the  copy  produced  as  secondary 
evidence  should  be  a  copy  of  the  ori- 
ginal, and  not  from  the  original. 
'Wulhrv.Uorsfill,  1  Ca)np.  501. 

^Vhere  a  witness  has  been  released 
out  of  court,  the  release  must  b« 
produced,  but  where  it  is  lost  or  de- 
stroyed, the  witness  must  be  again 
relciised  in  court.  Corking  v.  Jarrard, 
1  Camp.  37. 

ff.  seq<) 


Part  VI.]  evidence. 

et.  seq.)  to  explain  it,  arid  sist  down  the  several  efxceptwns  to  it;  antf 
I  can  add  nothing  to  what  J  have  said  upon  the  subject. 

The  third  is,  That  hearsay  is  no  evideiice.  For  no  evidence  is 
to  be  admitted  but  what  is  upon  oath ;  (a)  and  if  the  first  speeclt 
>vere  without  oath,  another  oath  that  tliere  was  such  speech,  makes 
it  no  more  than  a  bare  speaking,  and  so  of  no  value  in  a  court  of 
justice.  Besides,  if  the  witness  be  living,  what  he  has  been  heard  to 
say,  is  not  the  best  evidence:  {Liiitterell  V.  HeyneU,  M.  22  Car.  IF* 
\  Mod.  283.)  (6^  But  though  heart;ay  be  not  allowed  as  direct  evidence, 
yet  it  has  been  admitted  in  corroboration  of  a  witness's  testimony,  to^^ 
shew  that  he  affirmed  the  same  thing  before  on  other  occasions,  and^ 
that  he  is  still  constant  to  himself :  ff^  but  clearly  it  is  not  in  evidence  iir 
.  chief,  and  it  seems  doubtful  whether  it  is  so  in  reply  or  not. — liollidaif 
V.  Sweeting,  M.  l6  Geo.  iU..(d) 
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(a)  How  high  soever  the  rank,  or 
pure  the  morals,  of  the  witness  may 
be,  vide  Mctrs  v.  Lord  Stourton,  I 
V.  VV.  14().  Lord  Shajh-ibury  v.  Lord 
Digbtf,  2  Mod.  99.  '  Vide  ctiam  2 
St.  Tr.  sop,  3  St.  Tr.  lii.  5  St.  Tr. 
9S.   Regicides'  Ca.  I.  Kcl.  12. 

(bj  111  R.  v.Errisxvelt,  3  T.  Rep. 
707,  a  Cjuestion  arose,  whether  hoar- 
say  evidence,  or  the  declarations  of 
a  person  deceased  or  insane,  might 
be  admitted  to  prove  the  settlement 
of  a  pauper.  Biillcr,  J.  and  Ashhurst, 
J.  thought  they  might.  Grose,  J.  and 
Keiii/ou,  C.  J.  contra. 

(c)  And  the  party  may,  if  he 
pleases,  waive  his  right,  to  insist  on 
the  examination  of  witnesses  on  oath, 
and  bind  himself  by  their  declara- 
tions. Daniel  v.  Fitt,  Pcake's  Evid. 
10,  (n.) 

(d)  The  few  instances  in  which 
this  general  rule  has  been  departed 
from,  are  such  as,  in  their  very  na- 
ture, are  incapable  of  direct  proof, 
as  those  which  can  only  depend  on 
reputation,  and  arise  in  cases  of  pe- 
digree, prescription,  or  custom.  Vide 
Need,  d.  D«/.e  of  Athol  v.  Wtld- 
ing,  2  Stra.  1151,  et  ante,  pa.  233. 
Skinner  v.  Lord  Bcllaniont,  post, 
pa.  295,  and  Meath  Bp.  v.  Lord 
Bel/field,  \b.  Stevens  v.  Moss,  Cowp. 
5^1.     Vide  etiani  RatcHJ'c  s.C/iap- 


man,  4  Leow.  242,  where  it  was  held, 
that,  to  prove  a  custom,   it  must  b» 
shown    by  precedents    to   have    been 
put  m   use,  and   reputation  only  is 
not    sufficient.       So    in    ejectmenr, 
where  defendant  claims   by  descent, 
under   the   custom   of  a  manor,    he 
cannot  prodiice  the  customs  of  ad- 
jacent manors,  as  to  title  by  descent, 
in  evidence.  Doc,  d.  Jmnieson  v.  67*- 
son,    12  East,   62.     But   reputation' 
of  a  custom,  for  the  descendants  of 
the  eldest  daughter  or  sister  to  take,' 
where  the  others  are  dead,  is  evi- 
dence for  the  jury,  upon  the  ques- 
tion, whetlMT   there  was   a   custom 
for    the  gra;idson  of  an  eldest  sister 
to  take,  though  the  only  evidence  of 
the  using  of  the  custom  was  of  the 
eldest  sister,  and  the  son  of  the  chi*- 
est  sister  taking.  S.  C.     i'or  cases  of 
reputation,     also    recitals   in    fleeds, 
and  a  verdict  stating  a  pedigree,  and' 
inscriptions  on  grave-stones,  heralds' 
books,  and  entries  in  family  biblel, 
{ante,  pa.  233,)  and  the  statement  of 
a  pedigree  in  a  bill  in  chancery,  SfC. 
are  good  evidence.     Tat/lor  v.  Cole^ 
7  T.  Rep.  3,  (n.)     See  also  instances' 
of  reputation  being  received  in  evi- 
dence, in  Davis  v.  Pearcc,  2  '1'.  Rep. 
53.        Barry    v.    BeLbingfon,    4  T. 
Rep.  514.      Stead   v.   Hcaton,   ibid. 
6"6'9.      R,    V.  Mammcrsmitlt   Parish^ 

Peake's 
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So  where  the  issue  is  on  the  legitimacy  of  the  plaintiff  or  defendant, 

it  seems  the  practice  to  admit  evidence  of  what  the  parents  have  been 

heard  to   say,   either  as  to    their   being   or   not   being   married ;    and 

with    reason,    for    the  presumption  arising    from    the  cohabitation    is 


Peake's  Evid.  App.   2d  ed.     A  dis- 
tinction,  however^   is  to  be  observed 
between   hearsay  Evidence   of    mere 
ifacts,    and    of    general    reputation. 
a.  v.Ern.snell,'ib.  Inland  v. Poxvcll, 
Peake's  Evid.  13.     There  are  some 
cases  also  not  within  the  exception 
as  to  hearsay  evidence,  in  which  the 
law  admits   a  memorandum  in  writ- 
ing, made  at  the  time  by  a  person 
deceased,    in    ihe    ordinary    way    of 
business,  and  which  is  corroborated 
by  other  circumstances,  as  evidence 
of  the  facts  it  records.   I'rice  v.  Tor- 
rington,  Salk.  285.    Pitman  \\  Mad- 
(lo.v,  ib.  b'yO.    Clerk  v.  Bedford,  ante, 
282.     "Cooper    V.  Marsden,     1    lisp. 
N.  P>  1.^    ^if^by  v.  Stcdman,   1  Esp. 
J«J.  P.  Ca.  3'29.     fl'arren,  d.  JJ'cbb 
y.Gre/iville,  2  Stra.  1129.  Sir  Sfrp. 
F.Tons'  Crt.sT,  ante,  282.     Si)iurt/c  v. 
iVUliams,  ib.  2S3.     So  what  a  ]iaity 
has  himself  been  heard  to  say,  does 
not  fall  within  the  objection.   Bauer- 
man   V.  Radeiiius,    7  T.  Hep.  6'6"3. 
tiut  evidence  of  what  his  wife   or 
any  of  his  family  have  said,  is  not 
admissible,   unless    they  were    inte- 
rested   in    the    management   of    his 
business..    Hall  v.  Hill,  Stra.  1094. 
Alban  V.  Pritchdt,  6'  T.  Rep.   680. 
Wimvwre  v.Grcnibaiilc,  VVilles,  577. 
Yet  vvhc  re  the  wife  makes  a  contract, 
arid  her  husband  confirms  it,  her  <ic- 
clai-ations  shall   charge  iiiu).    /Jiioii. 
,1  Stra.  527.     Vide  etiam  Emerson  v, 
lUoHden,  1  Esp.  N.  P.  Ca.  1 12.     So 
the  admissions  of  an  undersheritV  are 
evidence  against  the  sherift  in  an  ac- 
tion for  an  escape.  Yabsley  v.  Doble, 
Ld.  Paiym.  I90.    Yet  it  is  still  doubt- 
ful how  far  the  admissions  of  a  sir- 
vant  or  agent  can  be  received  against 
the   principal.     Biggs  v.  Laivrence, 
3  T.  Hep.  54.4'.     but    this   case  was 
afterwards   questioned  ;    and    Lord 
Kem/on,  alluding  to  it  in  Banerman 
\.  liadciiius,   sup.   doubted,   whether 
the  evidrnce  was   properly  adn)itied, 
and    whether     the     agent     lumsclf 


must  not  be  called  as  a  witness. 
This,  however,  says  Mr.  Peake,  (pa. 
18,)  is  applicable  only  to  mere  ad- 
missions of  antecedent  facts,  and 
not  to  what  an  agent  says,  when  ha 
does  regular  business,  tor  then  his 
words  are  part  of  the  act,  and  ad- 
missible against  his  j)rincipal.  Vide 
Daniel  M.Hill,  \h\*\.  ct  sup.  Fairl'it 
v.  Hastings,  10  Yes.  126'.  Alison 
v.  Kinnaird,  6"  East,  188.  Vide 
ctiam  ante,  pa.  236,  as  to  the  dis- 
tinction between  an  admission,  and 
an  offer  of  compromise ;  and  see- 
'Aha  Slack  y.  lluclianctn,  Peakc  N.  1*. 
Ca.  5.  So  proof  of  what  a  man 
says  will  be  received  as  presumptive 
evidence  of  the  fact  he  lias  so  ad- 
Jiiitted,  and  acts  <lonc  by  him  will 
sometimes  pnclude  him  from  dis- 
puting his  situation;  for  if  a  man 
apj)ears  to  fill  a  particular  station, 
he  prevents  the  necessity  of  evidence 
against  him,  to  prove  that  he  is  le- 
gally intitled  to  it.  Beran  v.  Jf'il- 
lianis,  3  T.  Hep.  635,  (n.)  Jiadford 
V.  Briggs,  3  T.  Hep.  637-  Watson 
V.  Thrclkeld,  2  Esp.  N.  P.  Ca.  637. 
So  if  one  man  treats  with  another, 
as  filling  a  particular  station,  arid 
derives  a  benefit  from  him,  he  shall 
not  dispute  his  title.  Radford  v. 
W-Intosh,  3  T.  Hep.  632.  Coo/c  v. 
Loxiey,  5  T.  Hep.  4.  But  there  be- 
ing no  proof  of  the  particular  fact, 
in  most  of  the  above  cases,  they 
may  be  classed  under  the  head  of 
Presumptive  Evidence. 

In  R.  V.  Erif/i,  8  East,  539,  Hear- 
say i'^lvidence  by  a  pauper,  of  the 
<leclarations  of  his  putative  father, 
deceased,  as  to  the  place  of  the 
pauper's  birth,  was  deemed  inadmis- 
sible. 

Hut  if  plaintiff  refers  defendant  to 
a  third  person,  as  to  any  fact,  evi- 
dence may  be  given  of  what  was 
said  by  that  person  as  to  that  fact. 
ini/iatm  V.  Jnncs,  1  Camp.  364,. 

either 
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either  strengthened  or  destroyed  by  such  declarations,  wliich  are  not  to 
be  given  in  evidence  directly^  but  may  be  assigned  by  the  witness  as  a 
reason  for  his  belief  one  way  or  other.  But  in  Pendrel  v.  Pendrel,  II. 
5  Geo.  II.  2  Stra.  925,  Lord  liaymond  would  not  suffer  the  wife's  de- 
clarations, that  she  should  not  know  her  husband  by  sight,  S^c.  to  be 
given  in  evidence  till  after  she  had  been  .produced  on  the  other  side,  (a) 
So  hearsay  is  good  evidence  to  prove,  who  is  my  grandfather,  when  he 
married,  what  children  he  had,  ^c.  of  which  it  is  not  reasonable  to  pre- 
sume I  have  better  evidence.  So  to  prove  my  father,  mother,  *  cousin,  [  *  295  ] 
or  other  relation  beyond  the  sea,  dead,  and  the  common  reputation  and 
belief  of  it  in  the  family  gives  credit  to  such  evidence  ;  and  for  a  stran- 
ger it  would  be  good  evidence  if  a  person  swore  that  a  brother  or  other 
near  relation  had  told  him  so,  which  relation  is  dead.  {Grinmade  v. 
Sfephem,  Kent,  l697.)  In  an  ejectment  between  The. Duke  of  Athol 
and  Lord  Ashbwii/iam,  E.  14  Geo.  II.  Mr.  Sliarpe,  who  was  attorney 
in  the  cause,  was  admitted  to  prove  what  Mr.  Worthiugton  told  him, 
he  knew  and  had  heard  in  regard  to  the  pedigree  of  the  family,  Mr. 
Worthington  happening  to  die  before  the  trial.  So  in  questions  of  pre- 
scription it  is  allowable  to  give  hearsay  evidence  in  order  to  prove  a 
general  reputation;  and  where  the  issue  was  of  a  right  to  away  over 
the  plaintiff's  close,  the  defendants  were  admitted  to  give  evidence  of  a 
conversation  between  persons  not  interested,  then  dead,  wherein  the 
right  to  the  way  was  agreed.  (Skinner  v.  Lord  Bel/amont,  Worcester, 
1744.)  In  a  quare  impcdit  the  plaintiff  derived  his  title  from  Lord  K. 
on  whom  he  laid  a  presentation  of  one  Knight  \  the  bishop  set  up  a  title 
in  himself,  and  traversed  the  seisin  of  Lord  jR.  The  plaintiff  gave  in 
evidence  an  entry  in  the  register  of  the  diocese  of  the  institution  of 
Knight,  in  which  there  was  a  blank  in  the  place,  where  the  patron's 
name  is  usually  inserted,  upon  which  he  offered  parol  evidence  of  the 
general  reputation  of  the  country,  that  Knight  was  in  by  the  presentation 
of  Lord  R.  (h) — Upon  a  bill  of  exceptions  this  came  on  a  writ  of  error 
into  K.  B.  where  the  better  opinion  was  that  the  evidence  was  allowable  ; 
the  register  which  «as  the  proper  evidence  being  silent.  (Bishop  of  Mealh 
V.  Lord  Beificld,  1747-   1  Wils.  215.)     A  presentation  may  be  by  parol, 


('rtj  The  wife  being  living,  her  dc-  3  T.    Rep.  719'   723,    whore  Lord 

claiations  would  not  be  evidence  in  Kaiyon    said,    sucli    a    pnsfntation 

chiif,  though  tiioy  miglit  be  udniittcd  might    be  proved  by  a  witness  ulio 

to  contradict  her  evidence.  was  present,    but   not    by    common 

(I J  Vide  Hex  V.  Enisnell  Jiihahif.  reputation. 

K  K  and 
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and  what  commences  by  parol,  may  be  transmitted  to  posterity  by  parol^ 
and  that  creates  a  general  reputation,  (a) 

The  fourth  general  rule  is,  that  in  all  cases  where  a  general  character 
or  behaviour  is  put  in  issue,  evidence  of  particular  facts  may  be  ad- 
mitted ;  but  not  where  it  comes  in  collaterally.  This  has  sometimes 
occasioned  a  question  in  chancery,  whether  it  were  in  issue  or  not.  As 
where  a  bill  w  as  brought  by  a  kept  mistress  for  an  annuity  ;  the  defend- 
ant in  his  answer  said,  "  She  was  a  lewd  woman  of  infamous  character 
before  Mr.  P.  became  acquainted  with  her;"  and  it  was  holden  to  be 
sufficiently  putting  her  character  in  issue,  to  enable  the  defendant  to  prove 

[  *296  ]  particular  facts.  But  where  upon  a  bill  *  brought  by  a  wife,  the  husband 
in  his  answer  said,  "  She  had  not  behaved  herself  with  duty  and  tender- 
ness to  him  as  became  a  virtuous  woman,  much  less  his  w  ife  ;"  this  was 
holden  not  to  put  adultery  in  issue,  so  as  to  enable  the  husband  to  prove 
particular  facts.  (Clarke  v.  Periam,  27th  Jnh/,  1742.  2  Atk.  338.) 
In  an  action  for  criminal  conversation,  the  defendant  may  give  iu  evi- 
dence particular  facts  of  the  wife's  adultery  with  others,  or  having  a 
bastard  before  marriage;  because  by  bringing  the  action,  the  husband 
puts  her  general  behaviour  in  issue.     And  as  the  defendant  may  examine 


Ca)  A  presentation  is  an  offering 
of  the  clerk  to  the  ordinary,  to  be 
instituted  to  a  benefice;  and  this  is 
done  either  by  parol,  in  the  presence 
of  the  ordinary,  of  which  reputation 
will  be  sufficient  evidence,  or  by  a 
letter  missive,  which  must  be  proved. 
1  Inst.  120.  2  Rol.  Abr.  353.  pi.  4.  A 
man  is  said  to  be  collated  to  a  living 
when  the  ordinary  institutes  a  clerk 
to  a  benefice  of  his  own  ^^ift. 

Institution  is  perfoinied  by  the 
bishop  personally,  or  by  his  fiat  to 
the  chancellor  or  vicar-general.  The 
form  of  the  institution  is  written  and 
repeated  to  the  clerk,  kneeling,  and 
is  afterwards  registered  in  the  bishop's 
court ;  and  this  states  the  presenta- 
tion or  collation  by  institution  or  col- 
lation. The  clerk  may  enter  into  the 
possession  of  the  glebe,  and  may  take 
the  tithes  ;  but  he  must  be  in-ducted 
to  give  him  a  right  to  grant  or  to  sue, 
as  this  gives  him  a  freehold  in  the 
benefice.    2  Rol.  Abr.  294. 

Induction  is  generally  performed 
by  the  archdeacon  under  the  bishop's 
mandate,  who,  in  consequence  there- 


of,  gives  the  clerk  seisin  of  thechurch, 
by  the  key,  or  other  matter,  and  in- 
dorses it  on  the  back  of  the  mandate. 
After  induction,  the  clerk  must 
perform  the  following  requisites,  xiz. 
admission,  institution,  and  induction, 
subscription  to  the  39  articles,  with- 
in two  months  after  induction, 
computing  28  days  to  the  montlv, 
(Broxcn  v.  Spence,  1  Lev.  101.)  after 
reading  them  publicly  in  the  parish 
church,  with  declaration  of  full  as- 
sent to  the  common  prayer-book,  and 
unless  he  so  subscribes  the  articles, 
and  declares  his  assent,  the  liviiig 
becomes  ipso  facto  void  ;  so  that  he 
must  prove,  not  only  that  it  was  le- 
gally tilled  at  first,  but  that  it  con- 
tinued full  to  the  time  of  bringing 
the  tiction,  but  after  10  or  20  years, 
l)osscssion  shall  not  be  precise  proof 
of  the  subscription  ;  for  long  posses- 
sion is  a  presumption,  unless  the 
contrary  be  proved  ;  but  the  right  of 
the  patron  to  present,  or  the  bishop 
to  collate,  must  be  contended  witk 
them. 


to 
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to  particular  facts,  a  fortiori  he  may  call  witnesses  to  her  general  clia- 
racter.      {Doneraih  \ .  Doncraile,   Dom.  Proc.  1734.)Caj     So  in  cases 
where   the  defendant's  character   is   put  in   issue  by  the   prosecution, 
the   prosecutor  may  examine   to  particular  facts,  for  it  is  impossible 
without  it  to  prov^  the  charge,    (lioherts  v.  Malston,  cor.  WHles,  C.  J. 
at  Hereford,    1745.)     Yet   there   is   one   case  of    that  sort   in   which 
the  prosecutor  is  not  allowed  to  examine  to  any  particular  fact  without 
giving  previous  notice  of  it  to  the  defendant ;  and  that  is,  where  a  man 
is  indicted  for  being  a  common  barretor;  and  the  reason  is,  such  in- 
dictments are  commonly  against  attornies,  whose  profession  it  is  to  follow 
Jaw-suits;  and  it  is  a  difficult  matter  to  draw  the  line  between  that  and 
acting  as  a  barretor ;  therefore  it  makes  it  necessary  for  him  to   know 
what  particular  facts  are  to  be  given  in  evidence,  that  he  may  be   pre- 
pared to  shew,  that  he  was  fairly  employed  in  those  cases,  and  acted  in 
his  profession.     But  in  other  criminal  cases,  the  prosecutor  cannot  enter 
into  the  defendant's  character,  unless  the  defendant  enable  him  so  to  do, 
by  calling  witnesses  in  support  of  it,  and  even  then  the  prosecutor  can- 
not examine  to  particular  facts,  the  general  character  of  the  defendant 
not  being  put  in  issue,  but  coming  in  collaterally. — Ilurd  y.  Martin , 
Cowp.  441. 

In  an  ejectment  by  an  heir  at  law  to  set  aside  a  will  for  fraud  and 
imposition  committed  by  the  defendant,  he  shall  not  be  permitted  to 
call  witnesses  to  prove  his  general  good  character. — Goodright,  ex  dem. 
Faro  V.  Hicks,  Whiton  Summer  Assizes,  1789.  cor.  Buller,  J.(b) 

For  the  same  reason  if  you  wotdd  impeach  the  credit  of  a  witness, 
you  can  only  examine  to  his  general  character,  and  not  to  particular 
facts ;  every  man  is  supposed  to  be  capable  of  supporting  the  one,  but 
it  is  not  likely  he  should  be  prepared  *  to  answer  the  other  without  [  *297  ] 
notice;  and  unless  his  general  character  and  behaviour  be  in  issue,  he 
has  no  notice. 

But  other  witnesses  may  be  called  to  impeach  his  credit  respecting 
asiy  matter  relative  to  the  issue :  for  whatever  is  material  to  the  issue, 
each  party  must  come  prepared  to  support  or  deny.  But  a  party  never 
shall  be  permitted   to  produce  general  evidence  to  discredit  his  own 


{aj  But   he  cannot   give   in   cvi-  peach  a  will   for  fraud   in  obtaining 

■donee  any  instance  o^  misconduct  it,  Lord  7vf7?^'0«])crmittcd  the  devisee 

subsequent    to  the   act  ot  adultery.  to  call  persons  to   tht:  genera)   good 

EUam  V.  Faucett,   2  Esp.  N.  P.  Ca.  character    of    the    two    subscribing 

562.  witnesses,  who. were  dead.     Doe,  d. 

fbj  But  where   the  Siurvivinc;  sub-  Stcphenscm  v.  Walker,  4  Esp.   N.  P. 

scribing  witness  was   culled   to  im-  Ca.  50. 

K  K  2  vyitness ; 
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witness;  for  that  would  be  to  enable  him  to  destroy  the  witness  if  he 
spoke  against  him,  and  to  make  him  a  good  witness  if  he  spoke  for  him, 
with  the  means  in  his  hands  of  destroying  his  credit  if  he  spoke  against 
him.  But  if  a  witness  prove  facts  in  a  cause  which  make  against  the 
party  who  called  him,  yet  the  party  may  call  other  witnesses  to  prove 
that  those  facts  were  otherwise ;  for  such  facts  are  evidence  in  the  cause,^ 
and  the  other  witnesses  are  not  called  directly  to  discredit  the  first  wit* 
iiess,  but  the  impeachment  of  his  credit  is  incidental  and  consequential 
only. — TIardzcellv.  Jarman,  Taunton  Spring  Assizes,  1789.  cor.  B id- 
ler ^  J.  Hastings's  Case,  Per  Lord  Chancellor,  1 1  th  June,  1789-  in  Dom. 
Proc.  (a) 

If  a  particular  fact  go  to  the  competency  of  a  witness,  it  may  be 
proved  by  other  testimony,  as  the  copy  of  a  record  for  perjury,  felony, 
Sfc.  So  of  an  interest  in  a  witness  in  the  event  of  a  cause  :  and  whe- 
ther he  be  interested  or  not  shall  be  decided  by  the  judge; —  Jhid.  and 
Per  Ashhiirst,  J.  Taunton  Suimner  Assizes,  1773.  After  consulting 
B.  Adams. 


(a)  A  witness  may,  on  cross  exa- 
mination, be  examined  as  to  any  im- 
proper conduct  of  which  he  may 
have  been  guilty,  for  the  purpose  of 
trying  his  credit,  but  when  these 
questions  are  irrelevant  to  the  issue 
on  record,  other  witnesses  cannot  be 
called  to  contradict  the  answers 
he  gives.  Per  Lawrence,  J.  in  Harris 
V  Tippett,  2  Camp.  637. 

So  in  a  prosecution  for  larceny, 
the  witness  was  asked  whether  he 
had  not  been  charged  with  robbing 
his  master,  and  whether  he  had  not 
afterwards  said  he  would  be  revenged 
of  him,  and  would  soon  fix  him  in 
Monnwvtk  gaol ;  he  denied  both. 
The  prisoner's  counsel  then  proposed 
to  prove  those  facts,  Scd  per  Law- 
rence, 3.  His  answer  must  be  taken 
down  as  to  the  former,  but  as  the 
words  were  material  to  the  guilt  or 
innocence  of  the  prisoner,  evidence 
may  be  adduced  that  they  were 
spoken  by  the  witness.  Ycwrys 
Ca.  ibid,  in  notis. 

It  is  not  competent  to  counsel,  on 
cross  examination,  to  question  a  wit- 
ness concerning  a  fact,  (which,  if 
answered  affirmatively,  is  wholly  ir- 
relevant to  the  matter  in  issue)  mere- 
ly for  the  sake  of  discrediting  him  if 
"sinswcrcd  in  the  negative,  by  calling 


witnesses  to  disprove  what  he  said. 
S pence ly  q.  t.  v.  De  Wilbtt,  7  East, 
110. 

If  a  witness  answers  questions  that 
he  might  have  objected  to,  his  an- 
swers may  be  used  against  him  in  an 
action  against  him  for  a  penalty. 
Smith  V.  Beadnell,  1  Camp.  30. 

In  Durham  Bp.  v.  Beaumont,  1 
Camp.  207,  Lord  Ellcnborovgh  re- 
fused to  allow  evidence  that  a  witness 
was  of  good  character  when  fraud 
and  falsehood  were  imputed  to  him. 
But  he  agreed  to  the  case  of  Doc,  d. 
Stephenson  v.  Walher,  4  ICsp.  N.  I\ 
Ca.  50,  where  evidence  was  admitted 
to  shew  the  character  of  two  sub- 
scribing witnesses  to  a  will,  who  were 
dead,  and  a  third  subscribing  witness 
having  sworn  to  a  fact  relating  to 
the  execution  of  the  will,  which,  if 
believed,  would  have  destroyed  the 
validity  of  the  will,  Lord  Elhnbo- 
rough  saying,  that  they  ought  to 
have  their  credit  supported,  as  they 
would  have  had  if  they  had  been 
alive  ;  and  he  cited  Wright,  d.  Cfpner 
V.  Littler,  3  Burr.  1245.  S.  F.  and 
AxLcson  v.  Lord  Kinnaird,  6  East, 
195,  for  evidence  of  confession  of  a 
forgery  by  a  deceased  witness  in  cr- 
tremis. 

The 
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The  fifth  general  rule  i»,  Ambiguitas  verborum  latens  verifcatione 
suppletur,  nam  quod  ex  facto  oritur  ambiguum,  verifcatione  facti  toU 
lifur.     Tlierefore  where  the  testatrix   devised  her  estate  to  her  cousin 
John  Cheere,  there  being  both  father  and  son  of  that  name,  parol  evi- 
dence was  admitted  to  prove  that  the  son  was  the  person  meant ;  for  the 
iieir's  objection  arose  from  parol  evidence,  and  therefore  parol  evidence 
ought  to  be  admitted  to  answer  it.  {Jones  v.  NexiDman,  T.  24  Geo.  II. 
1  Bla.  60.     Cheneys  Case,  1590.  5  Co.  68.  S.  P.) (a)     So  if  a  man 
having  two  manors  called  Dale,  levy  a  fine  of  the  manor  of  Dale,  cir- 
cumstances may  be  given  in  evidence  to  prove  which  manor  he  intended; 
for  this  is  not  to  contradict  the  record,  but  to  support  it.  (2  Rol.  Abr. 
676.)     Lord  Bacon,  in  his  reading  upon  this  maxim,  distinguishes  am- 
biguity mio  patens  and  latens,  and  sailh  that  latens  is  that  which  seems 
certain  and  without  ambiguity,  for  any   thing  that  appears  upon  the 
deed  or  instrument ;  but  there  is  some  collateral  matter  out  of  the  deed 
that  breeds  the  ambiguity  ;  but  ambiguitas  *  patens,  i.  e.  that  which  ap-  [  «298  ] 
pears  to  be  ambiguous  upon  the  deed  or  instrument,  is  never  holpen  by 
averment ;  for  that  were  in  eifect  to  make  that  pass  without  deed,  which 
the  law  appoints  shall  not  pass  but  by  deed ;  therefore  where  the  de- 
visee's name  is  totally  omitted,  parol  evidence  cannot  be  admitted  to 
explain  an  ambiguity  which  is  patent,  much  less  will  it  be  admitted  to 
alter  the  apparent  meaning  of  the  will:  {Ballis  v.  Church  v.  Attorney- 
General,  29th  Jan.  1741,  Per  Hardwicke,  Cane.   2  Atk.  240.)    there- 
fore when  a  man  gave  £2000  to  his  brother  John,  and  iu  case  of  his 
death,  to  his  wife,  Lord  Chief  Justice  Lee,  would  not  suffer  proof  to 
be  given  that  the  testator  meant  his  brother  should  have  it  only  during 
life.  {Lozifeldv.  Stoneham,  at  Guildhall,  1746.  2  Str.  1261.)  But  where 
A,  devised  £400  to  his  wife,  and  made  her  executrix,  without  disposing 
of  the  surplus ;  Lord  Chancellor  Hardwicke  admitted  parol  evidence  to 
shew  the  testator  meant  his  wife  should  have  it,  for  there  was  no  am- 
biguity in  the  will,  nor  was  it  to  alter  the  apparent  intent  of  the  tes- 
tator; for  by  law  she  was  intitled  to  the  surplus  as  executrix,  therefore 
the  evidence  was  admitted  only  to  rebut  the  equity.     {Lake  v.  Lake, 
2d  Nov.  1751.  Ambl.  126.)     But  in  Brown  v.  Selwin,  in  Dom.  Proc. 

(tf)   Where   a  father,   in  a  letter  by    the     husband     against  the     fu- 

written  to  a  person  in  treaty  with  him  ther's  executors,  Lord  Kenton  wouhl 

lor  the  marriage  of  his  daughter,  pro-  not  allow  parol  evidence  of  the   fa- 

mised  to  give  her  £500  on  the  mar-  ther's     intention    to    bequeath    his 

riage,  and  security   for    £500    more  daughter  £500  if  she  should  survive 

at    his    death,  which    security    was  him,   but  he  ])ermitted    the    plaintiff 

never  given,  and  the  daughter  died  to  recover.     Whiting  v.  liichaids,  at 

before  the  father.      In    un     action  Guild/iall,   M.  30  Geo.  III.  MS.  Ca. 

1735. 
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1735.  (Ca.  Temp.  Talb.  240.  4  Bro.  P.  C.  179,  fol.  edit.  3  Bro.  P.  C. 
C07,  8vo.  edit.)  the  testator  having  expressly  devised  tiie  residue  of  his 
personal  estate  to  his  executors,  one  of  whom  owed  liim  money  upon 
bond,  parol  evidence  was  refused  to  be  admitted  to  prove  the  testator 
meant  to  extinguish  the  bond  debt  by  making  the  obligor  executor;  for 
that  would  have  been  to  have  altered  the  apparent  intent,  and  not  simply 
to  have  rebutted  an  equity. — See  more  of  Parol  Evidence,  ante. 

The  sixth  general  rule  is,  In  every  issue  the  afi'irinalive  is  to  be  proved. 
A  negative  cannot  regularly  be  proved,  and  therefore  it  is  sufficient  to 
deny  what  is  affirmed  until  it  be  proved ;  but  when  the  affirmative  is 
proved,  the  other  side  may  contest  it  with  opposite  proofs  ;  for  this  is 
not  properly  the  proof  of  a  negative,  but  the  proof  of  some  proposi- 
tion totally  inconsistent  with  what  is  affirmed  :  (a)  as  if  the  defendant  be 
charged  with  a  trespass,  he  need  only  make  a  general  denial  of  the  fact ; 
and  if  the  fact  be  proved,  then  he  may  prove  a  proposition  inconsistent 
with  the  charge,  as  that  he  was  at  another  place  at  the  time,  or  the  like. 
But  to  this  rule  there  is  an  exception  of  such  cases  where  the  law 
presumes  the  affirmative  contained  in  the  issue.  Therefore  in  an  in- 
formation against  Lord  Halifax  for  refusing  to  deliver  up  the  rolls  of 
the  auditor  of  the  exchequer;  the  court  of  exchequer  put  tiie  plaintiff 
upon  proving  the  negative,  viz.  that  he  did  not  deliver  them  ;  for  a  per- 
son shall  be  presumed  duly  to  execute  his  office  till  the  contraiy  ap- 
pear, (b) 
K  The  seventh  general  rule  is,  That  no  evidence  need  be  given  of  what 

is  agreed  by  the  pleadings  ;  for  the  jury  are  only  sworn  to  try  the  matter 
in  issue  between   the  parties,  so  that  nothing  else  is   properly  before 
1       them,  (c)     In  replevin  the  defendant  avowed  taking  the  cattle,  damage 
J       feasant  in  loco  in  quo,  as  parcel  of  his  manpr  of  K.  the  plaintiff  replied. 


(a)  To  this  rule,  however,  says 
Cilb.  (Law  of  Evid.  148.)  there  is  an 
exception  of  such  cases  where  the 
law  presumes  the  affirmative  con- 
tained ill  the  issue,  as  where  a  man 
is  charged  with  not  doing  an  act, 
which  by  the  law  he  is  liable  to  do, 
for  the  law  presumes  every  man  does 
his  duty  to  society  till  the  contrary 
is  proved. 

(6)  So  where  an  action  was  brought 
against  the  East  India  coni})any,  for 
putting  on  board  plaintiff's  ship  a, 
cask  containing  combustible  var- 
nish, without  noticing  its  contents, 


wlicroby  the  ship  was  destroyed. 
This  exception  to  the  rule  was  re- 
cognized, and  held  that  plaintiff 
should  prove  that  defendants  did  not 
give  notice,  and  for  that  purpose  he 
niust  call  either  the  man  who  de- 
livered or  he  who  received  the  cask 
on  board,  to  shew  what  then  passed. 
IFilliajiis  v.  East  India  Coatpan^/,  3 
East,  192. 

((•)  Where  matters  of  law  and  fact 
are  limited,  they  must  be  pleaded 
specially,  (as  coverture)  otherwise 
the  matters  of  law  arc  rcferrable  to 
a  jury. 

that 
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that  it  was  parcel  of  the  manor  of  K.  and  made  title  to  it,  and  traversed 
that  tjie  manor  of  K.  was  the  freehold  of  the  defendant :  he  was  not 
admitted  to  prove  that  K.  was  no  manor,  for  that  is  admitted  by  the 
traverse. —  J/ion,  Dy.  183.  c.  5S.(a) 

The  jury  cannot  find  anything  against  that  which  the  parties  have 
affirmed  and  admitted  of  record,  though  the  truth  be  contrary ;  but,  in 
other  cases,  th(.ugh  tlie  parties  be  estopped  to  say  the  truth,  the  jury 
are  not;  as  in  Goddard's  Case,  (1583.  2  Co.  4  b.)  where  the  bond  was 
dated  nine  months  after  the  execution,  and  after  the  death  of  the 
obligor. 

In  trespass  for  throwing  down  and  carrying  away  stalls,  as  to  all  the 
trespass  but  the  throwing  them  down,  the  defendant  pleaded  not  guilty ; 
and  as  to  the  throwing  them  down  a  special  justification,  and  therein 
justified  both  the  throwing  down  and  carrying  away ;  and  on  the  issue 
joined,  the  judge  at  the  assizes  would  not  try,  whether  the  defendants 
Avere  guilty  or  not  of  carrying  away  the  stalls,  because  they  had  confessed 
it  by  their  justification :  and  on  motion  for  a  new  trial  it  was  denied, 
because  the  jury  could  never  find  the  defendants  not  guilty,  contrary  to 
their  own  confession  upon  the  record,  though  in  another  issue. — E. 
4  June,  K.  B.  Salk.  MSS.  Note.  This  case  was  before  the  statute 
enabling  defendants  to  plead  double,  (^b) 


QQSlj 


(a)  To  trespass  brought  clefondant 
pleaded,  that,  from  time  whereof, 4c. 
an  ancient  messuage  and  twelve 
acres  of  land  were  a  custoniary  tene- 
ment of  a  manor,  and  that  from  time 
whereof,  t^c.  there  was  a  custom 
within  the  manor  that  the  customary 
tenants  of  said  customary  tenement 
should  have  a  ri^ht  of  common.  The 
replication  traversed  the  custom,  and 
issue  was  joined  upon  it.  Plaintitf 
oftered  evidence  that  the  messuage 
liad  been  buili  within  the  last  twenty 
years,  and  not  upon  the  scitc  of  the 
ancient  messuage.  'ihis  evidence 
was  held  good  to  disprove  the  cus- 
tom, and  admissible.  Dunstan  v. 
Tresida\  5  T.  Rep.  2. 

CbJ  In  trespass,  the  defendant 
pleaded,  1st.  not  guilty;  2d.  by 
leave  of  the  court,  he  pleads  liberum 
tetiemcntum  in  D. ;  3d.  as  to  taking 
furniture  out  of  the  house,  he  justi- 
fies  as   bailiff  to  D.  and    that   he 


took  them  as  a  distress.  Objected, 
that  the  defendant  could  not  plead 
the  several  pleas  without  leave  of 
the  court.  But  it  was  determined, 
that  upon  not  guilty  pleaded,  a  free- 
hold may  be  given  in  evidence,  and 
that,  since  the  statute  which  intro- 
duced double  pleadings,  the  prac- 
tice has  been  to  shew  it  was  with 
leave  of  the  court ;  when  the  de- 
fendant justifies  he  confesses  the 
trespass,  or  rather  the  facts  charged 
as  a  trespass.  Bartholomew  v.  Ire- 
land, Andr.  109. 

The  rule  of  pleading  a  special 
justification  is,  where  the  matter  of 
it  cannot  b'e  given  in  evidence  upon 
the  general  issue. 

If  a  verdict  is  given  without  any 
evidence  at  all,  or  against  plain  evi- 
dence, or  if  against  the  weight  of  evi- 
dence, or  against  law,  it  ought  not  to 
stand.  Vcr  JVilmot,  J,  in  Grant  v. 
Vaiigkan,  3  Burr.  1525, 


ne 
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The  eighth  general  rule  is,  That  yvheiisoever  a  man  cajinot  have  ad. 
vantage  of  the  special  matter  by  pleading,  he  may  give  it  in  evidence  on 
the  general  issue.  (2  Ro/.  Abr.  682.)  l"or  example,  A.  cainiot  justify 
the  killing  another,  therefore  he  may  give  the  special  matter  in  evidence 
[  *299  j  on  the  general  issue,  as  that  it  was  *se  defeudendo,  &ic.  {Co.  Litt.  283.) 
So  in  trover  for  goods,  the  defendant  may  give  in  evidence,  that  he  took 
them  for  toll  on  the  general  issue  of  not  guilty,  because  he  could  not 
plead  it ;  but  it  would  be  otherwise  in  trespass  for  taking  the  goods, 
because  there  he  might  have  pleaded  it. —  Colchester  City  v.  London  City, 
E.  1631.  W.Jo.  240. 

The  ninth  general  nile  is,  That  if  the  substance  of  the  issue  be  proved, 
it  is  sufficient,  (a)  {Co.  Litt.  282.)  in  an  action  of  waste  for  cuiting  twenty 
ash  trees,  proof  that  he  cut  ten  is  sufficient,  for,  in  efl'ect,  i^ie  issue  is 
vasteor  no  waste.  {Foster  v.  Jackson,  T.  16 12.  Hob.  53.)  So  in  debt 
upon  a  bond  conditioned  to  perform  covenants,  and  breach  assigned  in 
cutting  down  twenty  trees.  {S.  C.)  So  in  account,  if  the  defendant  plead 
an  Recount  before  A.  and  B.  and  issue  thereon,  proof  of  an  account 
before  A'  is  sufficient.  But  if  the  issue  were,  whether  A.  and  D.  were 
churchwardens,  proof  that  one  was  and  not  the  other  would  not  be  suf- 
ficient?—2  Ro/.^6r.  706.  pi.  38. 

If  the  issue  be,  whether  Lord  Delaware  demised,  proof  that  A.  B. 
who  was  not  then,  but  now  is.  Lord  Delaware,  is  not  sufficient,  for 
^vhether  he  were  at  the  time  of  the  demise,  Lord  Delaware,  is  part  of 
the  issue.  So  in  replevin,  if  the  defendant  avow  damage  feasant,  and 
the  plaintiff  justify  for  common,  and  aver  that  the  cattle  were  levant  and 
couchant,  and  issue  thereon,  proof  only  for  part  of  the  cattle  is  not  suf- 
ficient.—-SVo/^er  V.  Allen,  T.  1619.  2  Rol.  Abr.  706. 

The  plaintiff  declared,  that  he  had  J.  S.  and  his  wife  in  execution, 
and  that  the  defendant  i^uffered  them  to  escape.  Special  verdict  that 
the  husband  only  was  taken  in  execution,  (it  being  for  a  debt  due  from 


(aj  As  the  evidence  must  be  ap-  it.     See    (the   fourth    general    rule) 

plied  to  the  particular  fact  in  dis-  ante,  p.  295c.     And  so  in  criminal 

pute,  evidence  which  docs  not  relate  Cases  evidence  of  character  is  only 

to  the  issyCjor  is  in  some  manner  con-  admitted  in  prosecutions  which  sub- 

nected  with  it,  cannot  be  received,  ject  a  man  to  corporal  punishment, 

I^ior  can  character  be  called  in  ques-  and  not  in  actions  for  informations 

tion  in  a  chit  cause,  unless  jmt  in  or  penalties,  though  founded  on  the 

issue   by  the  very  proceeding   itself,  fraudulent  conduct  of  the  defendant, 

for  every  case  is  to  be  decided  on  its  Atturncy-general    v.    Bowman,    cor. 

own  circumstances,  and   not  to  be  Eyre,  C.  15.  cited  in  2  Bos.  &  Pull, 

prejudiced   by  any  matter  foreign  to  532,  n.  {a) 

the 
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the  wife  before  cov^ture)  and  that  he  escaped.  The  court  held  that  the 
substance  of  the  issue  was  found  and  gave  judgrnent  for  the  plaintiff. — • 
Roberts  v.  Herbert,  M.  I66O.  1  Sid.  5. 

In  error  to  reverse  a  fine,  for  that  the  plaintiff  was  beyond,  S^c.  If 
the  defendant  plead  that  the  plaintiff  returned  into  the  realm  in  August^ 
and  issue  thereupon,  if  it  be  proved  that  he  returned  at  any  time  within 
five  years  it  is  saliicient.  {Oxford  v.  Waterhonse,  £.  15  Car.  I.  Mar.  9.5.) 
In  debt  against  an  executor  the  defendant  pleads  that  the  testator  was 
taken  in  execution  by  a  ca.  sa.  if  it  be  proved  that  he  was  taken  by  an 
alias  ca.  sa.  it  is  enough,  but  proof  that  he  had  been  taken  by  a  capias 
pro  fine,  or  by  a  capias  uthtgatum,  would  not  maintain  the  plea.  If 
outlawry  at  the  suit  of  j4.  be  pleaded,  and  the  record  prove  outlawry  at 
the  suit  of  C.  it  is  sufficient. — Foster  v.  Jackson,T.  16 12.  Hob.  53.  54. 

Debt  upon  bond  against  the  defendant,  as  brother  and  heir  to  J.  S. 
upon  issue  riens  per  descent,  tlie  jury  found  that  the  *  obligor  was  seised  [  *300  1 
in  fee,  had  issue  and  died  seised,  and  that  the  issue  died  without  issue, 
whereupon  the  land  descended  to  the  defendant,  as  heir  to  the  son  of 
his  brother,  and  the  court  held  that  the  issue  was  found  against  the  plaio-f 
tiff;  for  the  defendant  had  nothing  as  immediate  heir  to  his  brother,  and 
if  he  would  charge  him  as  collateral  heir,  he  ought  to  have  a  special 
declaration. — Jerifc's  Ca.  H.  1628.  Cro.  Car.  151.  J71071.  Dy.  368. 

But  if  A.  settle  an  estate  upon  himself  for  life,  remainder  to  his  first 
and  other  sons,  in  tail,  remainder  to  his  own  right  heirs,  and  enter  into 
a  bond  and  die,  leaving  a  son,  who  dies  without  issue,  whereupon  the 
uncle  enters,  he  may  be  charged  as  brother  and  heir  of  ^.  for  he  mus^ 
make  himself  heir  to  him  \\lio  was  last  actually  seised. — Kelloti  v.  Roze- 
den,  T.  1686.  Carth.  126. 

It  is  necessary  towards  the  better  comprehending  of  this  rule,  to  seq 
in  what  cases  jnodo  et  forma  is  of  the  substance  of  the  issue ;  for  where 
it  is,  it  must  be  proved,  (a) 

Where  the  issue  is  joined  on  the  point  of  the  action,  there  viodo  et 
forma  is  mere  form,  and  need  not  be  proved ;  as  where  a  demandant  it^ 
casu  proviso  counts  of  an  alienation  in  fee,  and  the  tenant  says,  non 
alienavit  modo  et  forma,  and  the  jury  find  (or  evidence  is  given  of)  an 
alienation  in  tail,  it  is  sufficient;  for  the  point  and  gist  of  the  writ  is, 
whether  tenant  in  dower  aliened  to  the  disherison  of  the  demandant.  {Co. 


(a)  It  is  a  general  rule,   that  the      cumstantial  part  of  the  pica.     Har-' 
words  "  mado  et  forma,"  go  only  to      ris  v.  Ferrand,  Hardr.  39. 
the  substantial,  and  not  to  the  cir* 

Laft. 
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Litt.Q,S\.)  So  in  replevin,  where  the  defendant  avowed  the  taking,  as 
a  commoner,  damage  feasant,  the  plaintiff  in  bar  said  ./.  S.  was  seised 
of  an  house  and  land,  whereto  he  had  common,  and  demised  unto  him 
the  30th  of  March,  to  liold  from  the  feast  of  the  Annunciation  next 
before  for  a  year,  the  defendant  traversed  the  lease  modo  et  forma  5 
the  jur>  found  that  J.  S.  made  a  lease  to  the  plaintiff  on  the  23th  of 
March  for  one  year;  (a)  and  though  this  be  not  the  same  lease  as 
pleaded,  for  this  begins  on  the  day,  and  the  other  from  the  day,  yet 
the  plaintiff  had  judgment;  for  the  substance  of  the  issue  is,  whether 
the  plaintiff  have  such  a  lease,  as  by  force  thereof  he  might  use  the  com- 
mon. (6)  Yet  it  must  not  depart  altogether  from  the  form  of  the  issue, 
as  if  it  had  been  found  that  he  had  a  riglit  of  common  by  lease  from 
another. —  Pope  v.  Skinner,  T.  I6l4.  liob.  72. 

X.  brought  an  action  upon  a  promissory  note  of  thirty  pounds,  to 
which  the  defendant  pleaded  that  the  plaintiff  was  indebted  to  him  in 
r  *  301  ]  ^  larger  sum,  scilicet  sixty  pounds,  which  far  exceeded  the  *damage  laid 
in  the  declaration  ;  the  plaintiff'  replied,  that  he  was  not  indebted  to  the 
defendant  in  the  sum  of  sixty  pounds  modo  et  forma,  and  on  demurrer 
(for  the  plaintiff  might,  for  any  thing  appearing  to  tlie  contrary  in  his  re- 
plication, owe  the  defendant  fifty-nine  poands,  nineteen  shillings,  aiid 
eleven  pence  halfpenny ;  and  therefore  it  was  insisted,  that  he  had  ten- 
dered an  immaterial  issue)  the  court  held  that  the  substance  of  the  repli- 
cation was,  that  the  plaintiff  was  not  indebted  to  the  defendant  in  so 
much  as  would  exceed  his  own  demand  in  the  declaration,  and  that  was 
the  question  for  the  court  and  jury,  whether  he  were  so  indebted  to  the 
defendant  as  to  exceed  his  demand,  and  not  precisely  how  much  ; 
{Langdon  v.  Knight,)  and  a  case  was  cited  by  Mr.  Filmer,  {Joj/ v. 
Roberts,  5  &  6  Geo.  II.  in  Scacc.)  which  was  allowed  to  be  law, 
where  in  debt  upon  bond  conditioned  to  pay  one  thousand  pounds 
the  defendant  pleaded,  that  at  the  time  of  the  bill  die  plaintiff  owed  the 
defendant  fifteen  hundred  pounds,  to  which  die  plaintiff  replied,  that  he 
was  not  indebted  to  him  in  fifteen  hundred  pounds  modo  et  forma,  as  al- 
ledged,  and  issue  thereon,  and  verdict  for  the  plaintiff,  and  upon  mo- 


fa^  From  thence  next  ensuing.  "  diet,  is  in  manner  against  the  vcr- 

CbJl.oTdHobarta(lds,''N.B.That  *'  diet."  And  in^'.C.  it  was  graiiud, 

*'  in  this  case,  the  jury  might  have  that  if  he  had  declared  in  the  same 

"found  directly  against  the  plain-  iwdimcr  in  eject  ione  fi  mice,  it  would 

"  tiff,    mm  dinmit  wodo   et  forma,  have  been  against  him  clearly,   for 

"and  could  iiot  safely  have  found  a  there  Le  demands  and   recovers  the 


"  j;encral  verdict  for  plaintiff,  so  that      term.    l*upe  v.  Skinner,  IIol).  73. 
"  tl'.r  judgment  ot  law  upon  the  ver 


tion 
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tion  ill  arrest  of  judgment,  one  question  was,  whether  the  issue  were 
well  joined,  and  the  court  held  it  was.  (a) 

Covenant  by  a  lessee  against  his  lessor,  and  breach  assigned  on  the 
covenant  for  quiet  enjoyment,  for  that  the  lessor  ousted  bim, — the  de- 
fendant pleaded  that  he  entered  to  distrain  for  rent,  and  traversed  that 
he  ousted  him  de  prcemissis ;  the  plaintiff  demurred,  for  that  he  did 
not  traverse,  that  he  ousted  him  de  pramissis  or  of  any  part  thereof. 
Sed  per  curiam  the  plea  is  good,  and  proof  of  any  part,  had  the  plaintiff 

joined  issue,  would  have  been  sufficient. — Rex  v.  Ilarrh,  E.  1 1  W.  Ill* 
1  Salk.  260. 

But  when  a  collateral  point  in  pleading  is   traversed,  then  modo  et 

forma  is  of  the  substance  of  the  issue  and  niust  be  proved ;  as  if  a 
feoffment  be  alledged  by  two,  and  this  is  traversed  modo  et  forma,  and 
it  is  found  the  feoffment  of  one,  there  modo  et  forma  is  material :  So 
if  a  feoffment  be  pleaded  by  deed,  and  it  is   traversed  absque  hoc  quod 

feoffavit  modo  et  forma,  the  jury  cannot  find  a  feoffment  without  deed.  (6) 
But  though  the  issue  be  upon  a  collateral  point,  yet  if  by  finding  part  of 
it,  it  shall  appear  to  the  court  that  no  such  action  lies  for  the  plain- 
tiff, no  more  than  if  the  whole  had  been  found,  there  modo  et  forma 
are  but  words  of  form  ;  as  in  trespass,  quare  vi  et  armis,  if  the  de- 
fendant plead,  that  the  plaintiff  holds  of  him  by  fealty  and  rent,  *  and  [  *302  } 
for  rent  behind,  he  came  to  distrain,  and  the  plaintiff  deny  that  he 
holds  of  him  modo  et  forma,  and  the  jury  find  (or  evidence  prove)  that 
he  holds  of  him  by  fealty  only,  the  writ  shall  abate,  for  by  the  statute 
of  Marlb.  c.  3.  no  tenant  can  maintain  trespass  against  his  lord,  (c)  so  the 
matter  of  the  issue  is,  whether  he  hold  of  him  or  not ;  but  it  would 
have  been  otherwise  in  replevin,  for  there  the  avowant  being  to   have 

9  return  must  make  a  good  title  in  omnibus.— Co.  Litt.  282, 

See 


(aj  An  immaterial  issue  is,  when  "  et  consuetxidinihus,  qnx  sibi  debcre 

issue  is  joined  upon  a  fact,  wliich  "  dicat,  vet  pro  re  altera   vnde  ad 

docs  not  tend  to  the  doterminatioa  "  domimnn  feodi    pertinent    distric- 

of  the  dispute  between  the  parties;  '^  tionesfacere,  et  posteaconveniatur, 

yet  if  there  be  a  verdict  upon  it,   it  "  quod  ttnens  ea  sibi  nan  dcbcat,  non 

may  ascertain  the  fact,  so  as  to  set-  "  idea  puniatur  domiiius  per  rcdemp- 

tlc  the  dispute.     Ca.  Temp,  Hardw.  •'  tionem,    si   permittat   district  tones 

326.  "  deliberari  secundum  legem  et  cow- 

(bJBntan  issue  merely  informal,  ^' suetudinem  regni,  sed  amercietur, 

is  aided  by  the  statute  of  jeofails.  "  xel  ut  hactenus  consuetum  est,  et 

(c)  At  the  common  law,  trespass  "  tcncns  versus  eum  recuperet  damna 

ti  et  armis  did  lie.     By  stat.  Marlb.  "  sua." 

c.  3,  sup.  "  Si  quis  major  xcl  ininor  This   branch  is  interpreted,   that 

*'  (i.  e.  Dominus,)  district ioncm  facit  the  lord  shall  pay  no  fine,  therefore, 

<*  super  tcnentem  suum  pro  strvitiis  since  this  act,  no  action  of  trespass 

vi 


'02a  EVIDENCE.  [P.\RT  VI. 

See  more  of  the  nature  and  general  rules  and  principles  of  the  law 
of  evidence,  and  of  the  onus  probandi,  in  Mr.  Peakes  Law  of  Evidence, 
4th  ed.  at  large;  and  briefly  in  Bridgm.  Anal.  Dig.  of  Eq.  Ca.  tit.  Evid. 
sect.  I.  (2d  ed.) 


ri  (t  armis,  liotb  against  the  lord,  in 
this  case,  for  then  he  should  pay  a 
fine.  But  this  is  to  be  intended, 
inhere  the  lord  himself  doth  distrain ; 
for  if  Ids  bailitf  take  a  distress  wlure 
nothing  is  in  arrear,  there  trespass 
vi  et  armis  licth  against  him,  because 
the  bailifi'  is  not  dominus ;  and  so  it 
is  against  a  guardian  in  socage.  And 
if  the  lo};d  himself  doth  cut  any  wood, 
or  break  the  house,  or  feed  the  ground 
of  his  tenant,  or  the  like,  which  he 
doth  not  in  respect  of  his  seigniory, 
trespass  vi  et  armis  lioth,  for  he  doth 
not  these  things  as  dominus. 

And  dominus  in  this  act  is  extended 
to  the  lessor  upon  a  lease  for  life,  or 
for  years,  made  ;  for  lessee  for  years 
shall  do  fealty  also;  but  if  the  lessor 
put  out  the  lessee  for  years,  or  dis-< 
seize  tenant  for  life,  or  do  any  act 
not  as  dominus,  the  lesste  shall  have 
trespass  vi  et  armis  against  him.  2 
Inst.  105,  106. 

Ergo,  if  a  landlord  distrains  in 
person,  trespass  vi  ct  armis  does  not 


lie,  si  permittatur,  but  the  tenant 
may  replevy. 

Where  plaintiff  declared  that  de- 
fendant retained  him  in  husbandry, 
and  defendant  pleaded,  that  he  did 
not  retaiti  him  modo  et  J'ormn,  and 
it  appeared  that  he  was  retained  in 
another  service,  the  issue  was  found 
against  the  plaintiff.  R.  v.  Cmentry 
Bp.  2  And.  183. 

But  where  in  wr^ste  plaintiff  de- 
clared, that  defendant  was  seised  in 
fee,  and  made  a  feoffment  to  the  use 
of  himstdf  for  life,  remainder  to 
plaintiff  in  fee,  and  defendant  plead- 
ed, that  he  was  seised  in  fee,  ahsq. 
hoc,  he  made  a  feoffment,  modo  et 
forma,  on  which  the  jury  found,  that 
he  made  a  feoffment  to  the  use  of 
himself  for  life,  and  then  for  the  use 
of  ./.  5.  for  life,  ay/;?*  waste,  though 
it  appeared  the  plaintiff  had  no  cause 
of  action,  yet  that  not  bcins  in  issue, 
he  recovered  a  verdict.  Kai/ic  v. 
Dt'urat,0\v.  91. 
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PART  Vli. 

CONTAINING    ONE    BOOK    OF 

GENERAL  MATTERS  RELATIVE  TO  TRIAL. 

INTRODUCTION. 

-il  AVING,  in  the  several  foregoing  parts  of  this  work,  taken  notice  of 
the  various  actions  which  may  be  brought,  the  several  issues  that  may 
be  joined  thereon,  and  the  evidence  which  is  proper  to  be  admitted  on 
such  issues,  as  also  of  the  nature  of  evidence  in  general,  and  of  such 
rules  relating  thereto  as  are  universal  and  equally  applicable  to  all  cases, 
I  shall  conclude  by  treating  of  some  other  general  matters  relative  to 
trials  at  Nisi  P/ius  under  the  following  heads  : 

Chap.  1.  Of  Juries. 

2.  Of  Pleas  puis  darraign  continuance. 

3.  Of  Abatement  by  the  death  of  parties. 

4.  Of  Demurrer  to  evidence. 

5.  Of  Bills  of  exception. 

6.  Of  Defects  amendable  after  verdict,  or  aided  by  it. 

7.  Of  New  Trials. 

8.  Of  Costs. 


CHAPTER  I.  [304] 


OF    JURIES. 


jtLT  common  law  the  issue  was  tried  in  the  court  where  the  suit  was 
depending;  but  this  being  attended  with  great  inconvenience  and  expencc, 
the  statute  of  IVeslminsier  2.  c.  30.   ordained,  that  all  pleas  in  either 

bencli, 
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bench,  viliich  require  only  an  easy  examination,  shall  be  determined  in 
the  country  before  the  judges  of  assize.  Ca) 

This  was  the  origin  of  trials  at  nisi  prius,  the  42  E.  III.  c.  11.  after- 
wards regulated  the  process  of  the  mnire,  &,c.  and  put  them  upon  the 
footing  they  now  are. 

N.  B.  The  statute  of  Westminster  2.  extending  only  to  the  courts  of 
K.  B,  and  C.  B.  whenever  an  issue  is  joined  in  the  exchequer,  and  to 
be  tried  in  the  county,  there  is  a  particular  conunission  authorizing  the 
judges  of  assize  to  try  it. 

Before  the  statute  of  3  Geo.  II.  c.  25.  the  sheriff  used  to  return  a  se- 
parate jury  in  every  cause;  but  that  act  ordains  that  he  shall  return  only  one 
panel  for  the  trial  of  all  causes,  Such  panel  not  to  consist  of  less  than 
forty-eight,  nor  n)ore  than  seventy-two,  (without  the  particular  order  of 
the  judges  who  go  the  circuit)  and  their  names  are  to  be  put  into  a  box, 
and  drawn  in  the  manner  we  daily  see. 

However,  as  there  is  a  clause  in  that  act  empowering  the  court  upon 
motion  to  grant  Special  Juries,  it  will  be  proper  to  take  some  notice  of 
what  is  particularly  relative  to  them,  before  I  enter  into  such  matters  as 
are  equally  relative  to  Juries  in  general. 

From  the  penning  of  the  act  it  appears  to  extend  only  to  trial  of  any 
issue  joined,  therefore  the  court  will  not  grant  a  special  jury  upon  a  writ 
of  enquiry — Symonds  v.Parminter,  M.  21  Geo.  II.  (h) 

Special  Juries. — ^The  method  of  striking  them  is,  for  the  sheriff  to  attend 
the  secondary  or  master  with  his  book  of  freeholders  at  the  time  appointed 
by  the  master  for  that  purpose,  Mho  is  to  give  notice  to  their  attornies 
on  both  sides  to  be  present,  the  master  then  takes  forty-eight,  out  of 
which  each  party  strikes  twelve,  and  the  remaining  twenty-four  are  re- 
I  *  S05  ]  turned,  ii  the  attorney  on  one  *  side  only  attends,  the  master  is  to 
strike  out  the  twelve  for  him  uho  is  absent,  ff J 


h\ 


(a)  At  common    law,  the    jurors  Perry,  5  T.  Rep.  453.  460.    Though 

who  ma(ic  default  weic  excused  their  tlio   court  will   not  grant  a  special 

issues,  if  a,  full  jury  appeiircd.  jury  on  a  writ  of  enquiry,  yet  when 

Juries  try  issue  on  facts,  either  at  it  is  to   be  executed  before  the  C.  J. 

2sisi  Prius,  or  in  cases  of  great  value  or  a  judge   of  assize,  it   is  usual  to 

and  difliculty  at  bar,   under  the  sta-  move  the  court  for  the  sheriil  to  rc- 

tule  oi  tVcsttninstcr  Q.     \i\  this  case  turn  a  ^oof/ jury.     Tidd's  P vac.  510. 

there  is  a  special  jury  struck,  of  the  7t'2,  (4th  ed.) 

most  consideiable  freeholders.  (c)  So  if  the  defendant  neglects  to 

(A)  This  case  is  r«portcd  in '2  S/7YJ.  attend   the  striking  a  special   jur}-, 

1C()9.     1  IVih.   78.  86".    1   Bla.   20,  the  master  may  strike  out  the    twcn- 

but  not  to  this  point.    The  mo*t  im-  ty-four  ex  parte.     R.  v.  Hart,  Cowp. 

portant  case  on  the  subject  of  special  41 '2. 

juiieSp   seems  to   be   that  of  Rex  v.  And  if  it  bo  not  expressed  in   the 

rule 
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In  order  to  prevent  improper  applications  for  special  juries,  the 
3  Geo.  II.  enacted,  that  the  party  applying  for  such  special  jury  to  be 
struck  should  pay  the  fees  for  striking,  and  not  be  allowed  the  same  upon 
taxation  of  costs.  However,  that  being  the  smallest  part  of  the  expence 
was  found  insufficient,  therefore  the  24  Geo.  11.  c.  18.  enacts,  that  he 
shall  pay  all  the  expences  of  the  special  jury,  and  shall  not  be  allowed 
it  in  costs,  unless  the  judge  certify  in  open  court  on  the  back  of  the 
record,  that  it  was  a  cause  proper  to  be  tried  by  a  special  jury.  And 
in  order  to  lessen  the  expence  of  special  juries,  the  same  act  directs 
that  no  special  juryman  shall  have  more  than  one  guinea  for  his  attend- 
ance. 

The  party  at  whose  request  the  special  jury  was  struck,  may  notwiib- 
standing  that,  challenge  the  array.  {Rex  v.  Johnson,  qu(E.  tamen.)  So  he 
may  challenge  the  polls,  ("aj  And  if  from  such  challenges,  or  from  non- 
attendance,  there  are  not  sufficient  to  make  a  jury,  either  party  may  pray 
a  tales,  (h)  The  usual  method  now-a-days  is  to  draw  such  tales  out  of 
the  box ;  though,  where  it  is  desired  by  the  gentlemen  of  the  panel  who 
appear,  and  consented  to  by  the  parties,  the  sheriff  may  return  such 
other  gentlemen  as  can  be  procured  to  attend,  to  whom  the  parlies  have 
no  objection,  though  by  the  7  &  8  W.  III.  c.  23.  s.  3.  the  sheriff  is 
directed  to  return  such  as  are  returned  upon  some  other  panel,  (c)  And 
rote;  that  in  indictments  and  informations  neither  the  prosecutor  nor 
tlie  defendant  can  pray  a  tales  without  a  warrant  from  the  attorney-gene- 
ral— Ferni  q.t.  v. ,  T.  19  Car.  II.  1  Lev.  223.  R.  v.  Banki, 

M.  3  Ann.  6  Mod.  246.ff0 
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rule  for  the  master  to  strike  a  spe- 
cial jury,  that  lie  shall  strike  forty- 
eight,  and  each  of  the  parties  sl)uU 
strike  out  twelve,  the  master  is  to 
strike  out  twenty-four,  and  the  par- 
ties have  no  liberty  to  strike  out  any. 
Anon.   Salk.  405. 

So,  if  the  sheriff  be  changed  after 
the  jury  is  nominated,  and  before  it 
is  struck,  yet  the  parties  may  pro- 
ceed.    B..  V.  Hurt,  sup. 

And  where,  after  the  jury  has  been 
struck,  the  cause  goes  off  for  want 
of  jurors,  no  new  jury  can  be  struck, 
but  the  cause  must  be  tried  by  the 
jury  first  nominated.  R.  v.  Ferri/, 
6  T.  R.  453. 

(a)  Note,  The  late  act  makes  no 
difference  in  challenges,  whether  a 
special  jury  or  not.  Either  plaintiff 
or  defendant  may  challenge  propter 


defectum  or  delictum,  where  no  knight 
is  returned,  ^c.  But  the  challenge, 
propter  affectioncm  can  only  be  made 
by  the  person  to  whom  he  is  not  re- 
lated. The  oath  of  tlie  trier  is  as 
follows  :  "  You  shall  "well  and  trulif 
sat/  whether  A.  B.  (the  juror)  staifds 
indifferent  beticecn  the  parties  to  this 
issue."  Anon.  Salk.  152.  If  the 
sheriff  be  related  to  both  parties,  ei- 
ther may  challenge  him. 

(b)  Vide  U  Eliz.  c.  9.  35  Hen. 
VIII.  c.  6.  s.6. 

(c)  If  a  man  bo  challenged  as  a 
juryman,  he  cannot  afterwards  be 
sworn  as  a  talesman.  Farker  v.. 
Thornton,  2  Raym.  1-110.  Stra.  6'40. 

(i/)  So  a  warrant  for  a  talcs  in  a 
county  palatine  must  come  from  the 
Attorney-General.  R.  v.  Lamb,  4 
Burr.  21  ri. 
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To  come  now  to  such  matters  as  are  relative  to  Juries  in  general. 

And  first,  as  to  their  having  a  view,  (a)  the  4  &  5  of  Anti.  c.  \6.  s.  8. 
enacts,  that  where  it  shall  appear  to  the  court  to  be  proper  the  jury 
should  have  a  view,  the  court  may  order  special  writs  of  distringas  or 
habeas  corpus  to  issue,  by  which  the  sheriff  shall  be  commanded  to  have 
six  out  of  the  first  twelve  of  the  jurors  named  in  such  writs,  or  some 
greater  number  of  them,  at  the  place  in  question,  some  convenient  time 
before  the  trial,  who  shall  there  have  the  matters  in  question  shewed  to 
them  by  persons  appointed  by  the  court,  (b) 

And  by  the  3  Geo.  II.  c.  25.  where  a  view  shall  be  allowed,  six  of 
the  jurors  wha  shall  be  named  in  such  panel,  or  more  who  shall  be 
[  *  306  ]  *  mutually  assented  to  by  the  parties,  or  in  case  of  their  disagreement,  hf 
the  proper  officer  of  the  court,  shall  have  the  view,  and  shall  be  first 
swoi'n  to  try  the  cause  before  any  drawing  out  of  the  box,  pursuant  to 
that  act.  (c) 

N.  B.  The  usual  way  of  granting  views  now  is  on  the  parties  enter- 
ing into  a  rule  by  consent,  that  in  case  no  view  be  had,  (as  if  no  jurors 
attend)  or  if  a  view  be  had  by  any  of  the  jurors  whomsoever,  (though 
not  being  six  of  the  first  twelve)  yet  the  trial  shall  proceed,  and  no  ob- 
jection be  made  on  account  thereof,  or  for  want  of  a  proper  return. 
Ordo  curia,  for  granting  rules  for  views  by  which  the  practice  is  now 
fully  settled.— H.  30  Geo.  II.  iBurr.  252  to  259- 

Having  now  brought  the  jury  to  the  bar,  the  next  thing  to  be  looked 
into  is  the  doctrine  of  challenges. 

Challenges  may  be  either  to  the  array ^  or  to  the  ipolh.  (d) 

Challfenges  to  the  array  are  on  account  of  the  partiality  or  insufficiency 
©f  the  sheriff,  or  other  officer  returning  the  jury,  (e) 


(a)  View  is  grantablc  only  where  (/')  As  this  statute  docs  not  extend 

the   title  is  in  question,   and    ijcfore  to  criuiiiial  cases,  tlieic  can    be  no 

any  order  is  made,   the  view  should  rule  for  a  view  in  them,  without  mu- 

be  relumed,  that  so  many  of  them  tual  consent.     1  Burr.  253. 

may  view  the  premises.     But  if  they  (c)   A  juror  withdrawn   for  a  view 

should  hear  evidence  upon  the  view,  may  be  sworn  on    the  second  panel, 

it  is  a  good   cause  of  challenge,   for  Blewiti  v.  Barnard,  1  Stra.  71- 

at  common  law,  wherever  the  plain-  (d)  I'hat  is,  cither  to  the  whole 

tiff  is    to  recover  per  xisiim  jurato-  panel,  or  to  any  particular  juror. 

rxim,  the  six   of  the  jury  who  have  {e)  And    a   challenge   may  be  to 

had    that    view    must    appear.     Co.  the  array,  if  the  names  of  the  jurors 

Litt.  158,      Et  \\dQ  Dalston  V,  ]^i'  in  the  dififri/igas  dl^'<:y  from  those  in 

chvlls,  Pijilra.  363.  the  venire. 

If 
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If  the  sheriff  be  liable  to  the  distress  of  either  party,  or  in  his  service, 
or  related,  or  contributory  to  the  expences  of  the  cause,  the  array  may 
be  well  challenged,  (a) 

Before  the  4  &  5  Ann.  the  want  of  hundredors  used  to  be  a  frequent 
cause  of  challenge.  But  by  that  act  and  the  23  Geo.  II.  the  venire  is 
always  to  be  de  corp.  comitatus.  (b) 

So  before  the  23  Geo.  II.  it  was  a  good  cause  of  challenge  that  there 
was  no  knight  returned  in  a  cause  wherein  a  lord  of  parliamenL-Was 
party. 

If  either  party  be  apprehensive  that  the  other  side  will  challenge  the 
array  on  account  of  relationship  or  interest  in  the  sheriff,  the  right  way 
in  order  to  save  time  is  for  him  to  suggest  such  matter  to  the  court,  and 
pray  a  venire  to  the  coroners,  and  if  all  of  them  be  interested,  then  to 
two  elizors  to  be  appointed  by  the  court,  (c)  If*  upon  shewing  cause 
the  other  party  admit  the  fact,  !he  process  shall  be  directed  accordingly. 
(Co.  Litt.  137.  b.  Jtion.  Dy.  3G7.)  If  the  other  party  deny  the  fact, 
the  process  shall  be  directed  to  the  shferiff,  and  the  other  party  shall 
not  afterwards  be  admitted  to  challenge  the  array  on  that  account. — 
BaynhdnisCa.  T.  1588.  5  Co.  37.  Planter's  Ca.  M.  25  &  26  Eliz. 
5  Co.  fiQ.  Tr.  per  Pais,  \5.(d) 
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(a)  The  defendant  may  challenge 
the  array,  if  the  sheriff"  or  undcr- 
sherifF  who  arrayed  them  be  a  party, 
or  interested  in  the  event  of  the  suit ; 
if  he  be  either  of  blood  or  affinity  to 
either  party;  if  the  sheriff"  return  the 
jury  at  the  nomination  of  either  parly, 
it  is  sufficient  ground  to  suspect  his 
partiality,  and  good  cause  for  chal- 
lenging the  array  ;  so  likewise  if  the 
sheriff"  be  liable  to  the  distress  of 
either  party,  or  contributes  to  the 
cxpcnce  of  either  party  ;  likewise, 
if  an  alien  be  party  to  the  suit,  if  one 
half  of  the  jury  be  not  foreigners. 
Qucere  tamen,  if  the  alien  has  not 
demanded  it,  and  applied  to  the  court 
for  that  purpose.  This  challenge  to 
the  array  must  be  tried,  and  proved, 
if  issue  is  joined  by  the  plaintiff",  and 
the  facts  controverted,  and  for  this 
purpose  the  court  appoints  two 
triers,  who   are   sworn,    and   if    the 

.  issue  is  proved,  they  find,  "  that  the 
"jury  is  not  indifl'erently  impan- 
"  nelled,"  and  this  is  entered  of  re- 
cord, and  puts  an  end  to  the   trial ; 

,  but  if  they  find   otherwise,  the  trial 


goes  on,  and  there  is  no  entry  made 
of  the  finding.  Nexuman  v.  Edmunds, 
1  Bulst.  114. 

The  polls  may  be  challenged  upon 
four  principal  grounds :  1st.  If  a 
peer;  2d.  For  defect  of  birth,  as  an 
alien,  or  sex,  as  a  woman  (except  in 
a  writ  of  ventre  inspiciendo,  or  a  wo- 
man after  conviction) ;  next,  For  de- 
fect of  qualification  ;  4tb.  For  con- 
sanguinity, being  an  interested  party 
in  the  cause,  an  arbitrator  on  either 
side,  that  he  was  formerly  a  juror 
in  the  same  cause.  And  these  may 
be  considered  principal  challenges^ 
because,  if  true,  the  law  rejects  them 
without  farther  inquiry. 

ip)  But  this  extends  only  to  civil 
causes,  urrd  not  to  appeals  of  felony, 
indictment,  Syc. 

(t)  Elizors  are  appointed  w|ien 
the  sheriff"  and  coroner  are  both  par- 
ties ;  but  this  matter  must  be  sug- 
gested on  the  note,  otherwise  it  would 
be  error.    1  Barn.  58. 

{d)  For  causes  of  challenge  to  the 
array   and  polls,   ^^    Burns   Just. 
tit.  Jurors, 
L  If 
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If  the  suggestion  be,  that  the  sheriff  is  related  to  the  other  party,  or 
interested  on  the  other  side;  if  that  be  denied,  the  court  will  order  it 
to  be  tried,  and  then  direct  the  process  according  to  the  event  of  such 
trial, 
r  307  1  I^  ^^®  challenge  to  the  array  be  determined  against  the  party,  he  may 
afterwards  have  his  challenge  to  the  polls,  but  neither  party  shall  take 
a  challenge  to  the  polls  which  he  might  have  had  to  the  array.  It  is  to 
be  seen  therefore  what  is  a  good  cause  of  challenge  to  the  polls,  (a) 

If  the  jury  upon  a  view  hear  evidence,  it  is  a  good  cause  of  challenge, 
and  such  a  misdemeanor  for  which  they  may  be  punished  by  the  court. 
Dalston  V.  All  Souls,  E.  21  Jac.  I.  Palm.  S63.{b) 

By  4  8c  5  fV,  ^-  M.  all  jurors,  other  than  strangers  upon  trials  per 
medietatem  lingua,  must  have  £\0  a  year,  of  freehold  or  copyhoFd 
lands,  or  ancient  demesne,  or  in  rents  in  fee  or  for  life ;  and  by  3  Geo.  II. 
£9.0  a  year  leasehold,  over  and  above  the  reserved  rent,  is  a  qualifica- 
tion, the  lease  being  for  the  absolute  term  of  500  years  or  more,  or  for 
any  otlier  term  determinable  upon  lives. 

The  jurors  ought  to  be  onini  exceptione  majores ;  therefore  if  a  jury- 
man be  related  to  either  party,  or  interested  in  the  cause,  or  have  de- 
clared his  opinion,  or  have  been  arbitrator  in  the  cause,  it  is  a  good 
cause  of  challenge ;  but  I  do  not  enter  at  large  into  these  matters,  be- 
cause, since  the  3  Geo.  II.  by  which  one  panel  is  returned  for  the  whole 
county,  and  not  less  than  forty-eight  in  such  panel,  causes  of  challenge 
to  the  polls  are  not  so  minutely  entered  into  as  formerly. 

It  is  a  rule,  that  there  can  be  no  challenge  to  the  array  before  a  full 
jury  appears,  for  if  there  be  not  a  full  jury  the  cause  will  remain  pro 
defeciujunitorum ;  therefore  if  a  full  jury  do  not  appear,  the  party  who 
intends  to  challenge  the  array  may  pray  a  tales,  and  afterwards  challenge 
the  jury;  but  the  challenge  must  be  made  before  any  of  the  jury  are 
sworn. — Vicars  v.  Laugham,  Hob.  235. 

So  if  you  would  challenge  the  polls,  you  must  do  it  before  the  jury- 
man is  sworn. 

In  what  manner  the  truth  of  the  challenge,  when  it  is  denied,  is  to 
be  tried  by  triers  appointed  for  that  purpose,  may  be  seen  at  large  in 


(a)  The  ground   of  challenge   to  (i)  Where  a  juror  on  the  princi- 

llie  polls,  is  for  favour,  which  arises  pal  panel  was  challenged,  and  he  was 

from  a  variety  of  circumstances  and  afterwards  sworn  on  the  tales,  by  a 

situations.     This  challenge  must  be  wrong  name,    the   court  granted  a 

tried  (by  triers),  if  to  the  first  juror,  new  trial,   though   the  verdict   was 

by  any  two  indifferent  persons,  and  just.       Parker    v.    Thornton,    Stra. 


afterwards  the  two  first  jurors  sworn     6'40. 
shall  try  the  rest.     Litt.  sec,  234. 

U 


Co, 
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Co.  Litt,  156.  therefore  need  not  be  repeated.  But  if  a  challenge  be 
taken,  and  the  other  side  demur,  and  upon  debate  the  judge  over-rule  it, 
it  is  to  be  entered  on  the  original  record,  and  then  advantage  may  be 
taken  of  it  above.  But  if  the  judge  over-rule  the  challenge  without 
a  demurrer,  it  is  proper  for  a  bill  of  exceptions. — R.  V.  Worcester  City, 
H.  35  Car.  II.    Skin.  101. 

Having  now  seen  in  general  how  a  jiify  is  to  be  got  together,  it  is  ne-    L  ^^^  3 
cessary  to  enquire  what  ought  to  be  their  behaviour  after  they  are  sworn. 

An  officer  of  the  court  ought  always  to  be  placed  at  the  door  of  the 
box  where  they  sit,  to  prevent  any  one  from  having  communication  M'ith 
them.  i\nd  when  they  depart  from  the  bar,  they  are  to  be  attended  by 
a  bailiff  sworn  for  that  purpose,  (a) 

The  jury,  after  going  out  of  court,  shall  have  no  evidence  with  them, 
but  what  was  shewn  to  the  court  as  evidenccj  nor  that  without  the  direc- 
tion of  the  court.  (2  Rol.  Abr.  686.  pi.  2.)  The  court  may  permit 
them  to  take  with  them  letters  patent,  and  deeds  under  seal ;  {Vicary  v. 
Fart  king,  M.  169-5.  Cro.  Eliz.  411.)  and  the  exemplification  of  witnesses 
in  chancery  if  dead,  but  not  a  writing  without  seal  unless  by  consent  of 
parties.  {ToniUnson  v.  Croke^  E.  10  Jac.  I.  2  Rol.  Abr.  687.  pi.  3.  Co. 
Litt.  411.)  But  though  the  jury  take  with  them  patents^  deeds,  ^c.  with- 
out leave  of  the  court,  or  writings  without  seal,  books,  &^c.  without  conr 
sent  of  court  or  party,  it  shall  not  avoid  the  verdict,  though  they  be  taken 
by  the  delivery  of  the  party  for  whom  the  verdict  was  given.  (Graves  V. 
Short,  M.  1598.  Cro.  Eliz.  6 16.  Ficary  v.  Farthing,  sup.)  So  though 
one  of  the  jury  shew  a  writing,  which  was  not  given  in  evidence  to  his 
companions.  But  if  they  examine  witnesses  by  themselves,  though  the 
same  evidence  which  was  given  in  court,  it  would  avoid  the  verdict;  but 
they  may  come  back  into  court  to  hear  the  evidence  of  a  thing  whereof 
they  are  in  doubt.  (2  Rol.  Abr.  676.  pi.  7.)  So  if  the  party  for  whom 
the  verdict  is  given,  or  any  for  him,  deliver  a  letter  or  other  writing 
not  given  in  evidence,  it  will  avoid  the  verdict;  {Co.  Litt.  22^7.)  And 
note ;  such  cause  must  be  returned  upon  the  postea,  or  made  parcel  of 
the  record,  otherwise  it  will  not  stay  judgment,  or  be  error. — Graves  \i 
Short,  sup.(b) 

It  is  fineable  for  the  jury  to  eat  at  their  own  charge  after  they  are 
departed  from  the  bar:  but  it  will  not  avoid  the  verdict,  as  it  will  if  they 


(a)  A  judge  at  Niai  Prills  cannot  {b)  The   cf^urt    alone  will    never 

adjourn  the  jury  to  the  court  above,  order  the  plaintiff  to  stand  non- 
after  they  have  been  sworn,  though  suited,  after  the  plaintiff  nad  appear- 
all  the  parties  consent  thereto.  Daw-  ed  before,  and  a  verdict  for  him.  2 
son  V.  Ho-wanl,  1  ilaym.  12S.  Bia.  1222. 

L  L  2  eat 
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eat  "at  the  chgrge  of  him  for  whom  the  verdict  was  given,  before  they 
are  agreed  on  their  verdict.  (But  note,  this  (mght  to  be  certified  by  il>e 
jiidge  on  ihc  pos/ea.)  But  they  may  eat  at  his  charge  after  a  privy  ver- 
dict.—/ftf/e^b^^/e  v.  Playcoclt,  H.  1603.  Cro,  Jac.  21. 


[30gl  CHAPTER  II. 

OF    PLEAS    PUIS    DAltRAlGN    CONTINUANCE. 

AS  matter  may  happen  during  the  continuance  of  a  suit,  which  ma^ 
give  the  defendant  a  plea  in  his  defence  which  he  iiad  not  to  make  at  the 
commencement  of  the  action,  it  is  to  be  seen  what  pleas  puis  darraign 
continuafice  are  good,  and  what  shall  be  done  upon  them;  Twill  con- 
fine myself  however  to  such  as  may  be  tendered  at  7iisi  prius,  and  they 
may  be  either  in  abatement  or  in  bar. 

If  after  issue  joined  in  ejectment  the  plaintiff  enter,  into  part  of  the 
premises,  the  defendant  may  plead  it  in  abatement. — Moore  v.  HaW' 
kins,  M.  8  Jac.  I.  Yelv.  180,  181. 

If  after  the  last  continuance  the  plaintiff  give  the  defendant  a  release 
he  may  plead  it  in  bar.  (a) 

If  the  plaintiff  be  outlawed  in  a  civil  suit,  or  excommunicated  since 
the  last  continuance,  it  may  be  pleaded  in  bar :  so  if  feme  plaintiff  have 
taken  baron.  So  in  debt  by  one  as  administrator,  the  defendant  may 
plead  that  the  plaintiff's  letters  of  administration  are  revoked  puis  dai- 
raign  continuance. 

It  seems  dangerous  to  plead  any  matter  puis  darraign  continuantCf 
imless  you  be  well  advised,  because  if  that  matter  be  determined  against 
you,  it  is  a  confession  of  the  matter  in  issue,  and  no  nisi  prius  shall  be 
granted.  (Cockaine  v.  Witnam,  T.  28  Eliz.  Cro.  Eliz.  49-)  And  the  plea 
put  in  cannot  be  amended  after  the  assizes  are  over ;  but  it  may  during 
the  assizes  be  amended  before  the  judge  of  7iisi  prius. — Moore  v.  Ilavffi' 
kins,  sup.    Abbot  v.  Rugeli/,  E.  30  Car.  II.  Freem.  252. 

It  is  in  the  breast  of  the  judge  whether  he  will  accept  of  stich  plea  Or 


(a)  If  after  a  pica  in  bar  defendant  Salk.  178.  I  Raym.  693.     And  need 

pleads  puis  darrein,  amtinuance,  this  not  be  pleaded /)mw  rfar.  fonf«j.  where 

is  a  waiver  of  his  former  plea,  and  it  happens  between  the  action  brought 

BO  advantage  shall  be  taken  of  any  and   plea  pleaded.      Moor  v.  Green, 

t^ijsg  iftthc  bar.      Barber  v.  Palmer,  Salk.  178.  5  Mod.  11. 
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not,  i.  e.  whether  he  will  or  will  not  proceed  ii),  tjbe  trial,  Ca;  therefore 

tlie  party  ought  to  make  it  appear  to  the  judge  tliat  it  is  a  true  plea;  (p) 

>et  the  plaintiiF  is  not  to  reply  to  tlm  plea  at  the  assizes,  for  the  judge 

has  no  power  to  accept  of  si^h   replication,  nor  to  try  it,  but  only  to 

retiun  the  plea  as  parcel  of  the  record  of  nisi priiis;  and  if  the  plaintiff 

demur,  it  cannot  be  argued  thei^e Ml^oi  v.  ^ugcli/,  E.  30  Car.  \\, 

^ipra.  3  Mod.  307. 

It  is  not  good  pleading  to  say,  "  quod  post  vltimam  continuationem'* 
such  a  thing  happened  ;  but  he  must  alledge  precisely  the  very  day,  time, 
and  place,  for  the  venue  must  be  laid  in  lljijs  as  in  all  oth<?r  pleas.^— £aper 
y.Moik,  M.  6  Jac.  I.  Yclv.  141.  Free^^.  112.  Beatony.  J^orest,  E.  24 
Car.  II.  AI.  6(\. 

These  pleas  are  twofold,  in  abatement,  9nd  in  ^ar,  if  any  thing  hap-    r  310] 
pens  pending  the  writ  to  abate  it,  lids  cnay  be  pleaded  puis  darraign 
continuance,  though  there  be  a  plea  in  bar;  for  this    only  vyaives  all 
yleas  in  abatement  that  were  in  being  at  the  time  of  the  plea  in  bar 
pleaded,  but  not  matter  subsequent :  (c)  and  though  pleaded  in  abate- 


(o)  In  an  action  for  a  tailor's  bill, 
the  ficfciulant  offered  to  give  evi- 
dence, that  after  issue  joined,  he  paid 
the  plaintiff"  his  demand,  who  uc- 
c<'^ncd  it  in  satisfaction  of  the  ac- 
tion, and  that  the  attorney  was  now 
procoedin;^  for  the  sake  of  costs, 
without  authority  iVoni  him.  Lord 
Kcnyon  said,  he  would  not  receive 
this  as  evidence,  though  perhaps  it 
might  he  matter  to  be  pleaded  -puis 
dnr.  conlin,,  and  a  verdict  was  j^iven 
for  the  plaintitf,  the  sum  about  ^3. 
Denham  v.  Davics,  Westminster  Sit- 
tings, C.  30 Geo.  III. 

Issue  was  joined,  and  a  venire  fa- 
cias was  awarded,  returnable  1.)  iiil. 
viz.  27th  Januarj/.  After  this  last 
continuance,  the  defendant,  oft  the 
30th  Januarj/,  pleaded  generally, 
thai  puis  (lar.  contin.  viz.  on  such  a 
day,  he  became  bankrupt,  and  veri- 
fied this  plea  by  an  aflidavit.  On  a 
motion  to  set  it  aside  as  a  dilatory 
plea,  ailcdging  it  discretionary  in  the 
court  whether  they  would  receive  it 
or  not,  Pratt,  C.  J.  said,  that  "  such 
"  discretion  was  contrary  to  the  ee- 
"  nius  of  the  common  law  o(  Eng- 
"  land,  and  would  be  more  fit  for  au 
"  eastern  monarchy  than  for  this 
"  land  of  liberty."  But  the  plea  in 
this  case  was  held  bad,  because  it  did 


not  aver,  that  the  defendant  had  con- 
formed himselj,  S^c.  according  to  the 
several  statutes  concerning  bankr 
rupts.  Paris  v.  Salkeld,  2  Wils.  137". 
Ibid.  140.  S.C.  Vide  cliam  Martin 
V.  Wifvill,  1  Stra.  492. 

{b)  Vox  the  court  will  immedi- 
ately require  some  evidence  of  the 
truth  of  it.  Martin  v.  IVyxill,  sup. 
So  where  defendant  (after  a  verdict 
against  him,  obtained  a  rule  for  a 
new  trial,  which  was  afterwards  dis- 
charged), pleaded  puis  dar.  contin. 
entitled  of  the  term  generally,  the 
court  refused  to  order  a  special  me- 
morandum of  the  day  when  it  was 
liletl,  but  held  that  they  we<e  bound 
to  receive  his  plea,  if  filed  and  veri- 
fied on  oath,  and  that  they  cannot 
set  it  aside  on  motion.  Loxell  v. 
Easfujf,  3  T.  Hep.  554. 

(t)  As  a  plea  of  puis  dar.  contin, 
waives  all  former  pleadings,  it  is  not 
allowed  to  be  put  in  if  any  continu- 
ance has  intervened  between  the 
arising  of  the  fresh  matter  and  the 
pleading  it.  Paris  v.  Salkeld,  sup. 
i'or  then  the  defendant  is  guilty  of 
laches,  and  is  supposed  to  rely  on 
the  merit  of  his  former  plea.  fVil» 
son  V.  IVymonsold,  Say.  268.  Barber 
V.  Palmer,  Ld.  liaym.  693.  Moor  v. 
Green,  Salk,  178. 

ment, 
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ttient,  yet  after  plea  in  bar  pleaded,  it  is  peremptory  as  well  on  demurrer 
as  on  trial,  because  after  a  plea  in  bar  pleaded,  which  is  an  answer  in 
chief,  the  defendant  can  never  have  judgment  to  answer  over. — Gilb. 
Hist.  ofC.  B.  84.  Abbot  v.  Rugely,  E.  30  Car.  II.  Freem.  252. 

When  it  is  pleaded  in  abatement,  it  must  conclude  "  quod  breve  cassetur** 
when  in  bar  "  quod  actionem  ulterius  manuletiere  non  debet"  and  not  that 
the  former  inquest  should  not  be  taken  ;  because  it  is  a  substantive  bar 
in  itself,  and  comes  in  the  place  of  the  former,  and  therefore  must  be 
pleaded  to  the  action. — Gilb.  sup.  Campion  v.  Baker,  H.  35  Car.  II. 
Liutw,  1143.  Cockaine  v.  Witnam,  ante,  309.   Dy.  361.  a. 

Note ;  A  plea  puis  darraign  continuance  may  be  pleaded  after  the 
jury  are  gone  from  the  bai',  but  not  after  they  have  given  their  verdict. — 
Pearson  v.  Perkins,  H.  3  Geo.  I. 

Note ;  Likewise  there  are  some  pleas  which  may  be  pleaded  at  'Sisi 
Vrius,  that  cannot  properly  be  termed  pleas  puis  darraign  continuance, 
because  the  matter  pleaded  need  not  be  expressly  mentioned  to  have 
happened  after  the  last  continuance. — Thel.  Dig-  204. 

As  in  trespass  after  issue  joined,  the  defendant  may  plead  that  the 
plaintiff  was  outlawed  of  felony,  without  saying  after  the  last  continuance, 
so  he  may  in  like  manner  plead  that  the  plaintiff  was  covert  the  day  of 
tile  writ  purchased,  though  he  cannot  plead  that  the  plaintiff  took  baron 
pending  the  writ,  without  pleading  it  after  the  last  continuance.  The 
diversity  seems  to  be  between  such  things  as  disprove  the  writ  in  fact, 
and  such  as  disprove  it  in  law. — Bro.  Continuance,  57- 

The  last  continuance  where  such  plea  is  pleaded  at  the  assizes,  is  the 
day  of  the  return  of  the  venire  facias,  from  whence  the  plea  is  cotitinued 
by  the  award  of  the  distringas  or  habeas  corpus  till  the  next  term  7iisi 
prius,  &€.— Dy.  361.   1  Bla.  497.  (a) 

If  the  niatter  of  the  plea  arise  by  deed  it  ought  to  be  pleaded  with  a 
profert. — Pierce  v.  Paxton,  T.  1 1  W.  III.  2  Salk.  519- 

The  form  of  the  plea,  if  at  the  assizes,  is  as  follows :    "  And  now 
*'  at  this  day,  that  is  to  say,  ^c.  comes  the  said  C  I),  by  K.  II.  his 
^'  counsel,  and  says,  that  the  said  Jl.  B.  ought  not  further  to  maintain  this 
r  *  311  ]   "  action  against  him  the  said  *  C.  D.  because  he  says  that  after  the 
"  day  of  last  past,  from  which  day  until  the  day  of 

"  in  Mich.  Term  next  (unless  the  justices  of  our  lord  the  king,  assigned 
^'  to  hold  the  assizes  of  our  lord  the  king  in  and  for  the  county  of  C. 
*'  should  first  come  on  the  day  of  at  B.  in  the  said  county 


(fl)  And  on  this  day,  if  any  matter  of  defence  has  arisen  after  the  last 
continuance,  it  may  be  pleaded. 

"of 
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"  of  C.)  the  action  aforesaid  is  continued,  to  wit,  on,  ^c.  at,  &;c.  tlie 

"  said  A.  B.  by  his  deed  dated,  4'c-  f^'d  release." And  so  shew  the 

particular  matter,  and  conclude,  "  And  this  he  is  ready  to  verify,  where- 
"  fore  he  prays  judgment  if  the  said  A.  B.  ought  further  to  maintain 
"  this  action  against  him,"  ^c.—Gilb.  C.  P.  10a. 

In  trespass  against  four,  after  several  continuances  three  of  them  plead 
the  death  of  the  fourth  after  the  last  continuance,  et  petunt  judicium  de 
brevi,  et  quod  breve  illud  cassetur.  And  on  demurrer  the  conclusion  of 
the  plea  was  holden  to  be  bad ;  for  it  should  have  been,  petunt  judicium 
si  curia  ulterius  procedere  vult,  because  in  fact  the  writ  was  abated 
before  by  the  death  of  the  party,  (a)  Had  it  been  a  matter  which  only 
made  the  writ  abateable,  such  conclusion  seems  right. — Hallowes  v. 
Lacy,  E.  25  Car.  II.  3  Lev.  120. 

Note ;  It  seems  agreed  that  the  defendant  can  have  but  one  plea  after 
the  last  continuance. — Bro.  Continu.  pi.  5.  41.  Jeuk.  160. 

Where  a  plea  is  certified  on  the  back  of  the  postea,  and  the  plaintiff 
demurs,  if  the  defendant  on  the  expiration  of  a  rule  given  for  him  to 
join  in  demurrer,  refuses  to  do  so,  the  plaintiff  may  sign  judgment. — 
Abbot  V.  Rugeli/,  E.  30  Car.  II.  Freem.  252. 


(«)  Vide  Ellwaies  v.  Lucy,  3  Salk.  117,  and  post,  p.  312  «,n.  (a) 


CHAPTER  III. 

OF  ABATEMENT  BY  THE  DEATH  OF  PARTIES. 

THIS  was  a  curious  learning  as  it  stood  at  common  law  in  cases 
where  there  were  more  plaintiffs  and  defendants  than  one;  for  the  rule 
laid  down  by  Lord  Chief  Baron  Gilbert,  in  his  history  of  C.  B.  195. 
though  founded  in  reason,  does  not  seem  to  be  warranted  intirely  by  the 
cases ;  the  rule  laid  down  by  him  is,  that  wherever  the  death  of  any 
party  happens  pending  the  writ,  (and  yet  the  plea  is  in  the  same  condi- 
tion as  if  such  party  were  living,)  there  such  death  makes  no  altera- 
tion. («)  However,  now  by  8  &  9  IV.  III.  c.  11.  if  there  be  two  or 
more  plaintiffs  or  defendants,  and  one  or  more  of  them  should  die,  if 


[312] 


(o)  At  common  law,  in  contract,      otherwise    in    trespass.      Worrall  v. 
if  one  dies,  the  action  shall  abate;     Brand,  T.  Raym.  131. 

the 
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the  cause  of  action  survive,  tjie  action  shall  not  be  thereby  abated,  but 
such  death  being  suggested  on  the  record,  shall  proceed,  &)C. 
.  By  the  same  act,  if  any  plaintiff  happen  to  die  after  an  interlocutory 
judgment,  the  action  shall  not  abate,  if  it  might  origiiiully  be  miantaiued 
by  the  executors  of  such  plaintiff,  and  if  the  defendant  die  after  such 
interlocutory  judgment,  the  action  sha|l  not  abate,  if  it  might  originally 
be  maintained  against  the  executors  of  such  defendant;  and  the  planitiflF 
or  his  executors  may  have  a  sci.  fa.  against  the  defendant  or  his  execu- 
tors, to  shew  cause  why  damages  should  not  be  assessed,  <^t. 

By  the  17  Car.  II.  c.  8.  it  is  enacted.  That  in  all  action^  personal, 
real  or  mixed,  the  death  of  either  party  between  the  verdict  and  judg- 
ment shall  not  be  alledged  for  error,  ^o  as  such  judgment  be  entered 
within  two  terms  after  sucfi  verdict. 

The  death  of  either  party  before  thp  assizes  is  not  remedied  by  this 
statute,  but  if  the  party  die  after  the  assizes  begin,  though  the  trial  be 
after  his  death,  that  is  within  the  remedy  of  the  statute,  for  the  assizes  is 
but  one  day  in  law.  Yet  the  court  said  it  was  in  their  discretion, 
yjiether  they  would  arrest  the  judgment;  but  in  (Plommer\.  Webb,) 
Raym.  1415.  (n)  it  was  holden  not  assignable  fojr  error,  it  appearing  by 
the  record  that  the  defendant  appeared  per  attornaium  smim.—Jnon. 
M.  1707.  Salk.8.(o) 


(a)  Furthermore,  it  has  been  held,  mission  day  and  the  day  of  trial,  it 

that,    where    trespass  was    brought  is  not  a  sufficient  ground  to  set  aside 

against  four,  to  which   they  appear-  the    nlaintiti's    verdict.       Jacobs   v. 

(:(\,    and     after    some    continuances,  Jipu-on«,  7  T.  Rep.  31.     But   if  the 

three    pleaded    that  the   fourth  had  defendant  dies  the  night  before  the 

died  after  the  last  continuance,  tiie  trial  at  the  sittings  in  term,  a  verdict 

death  of  the   fourth  will   abate   the  obtaioed  in  such   a  cause,  and    the 

writ.     Ellwdics  v,  Luci/,  3  Salk.  117.  judgment  entered  up  thereon,  will  be 

So  it  has  been  held,  that  where  the  set  aside  upon   application.     Tayloi 

defepdant  dies    between    the    com-  y. //arrw,  3  Bos.  &  Pull.  5-19. 


[313  3  CHAPTER  IV. 

OF    DEMURRER    TP    EVIDENCE, 

IF  the  plaintiflF  or  defendant  give  in  evidence  matter  of  record,  or 
writings,  or  parol  evidence  on  which  a  doubt  in  law  arises,  the  other 
side  may  demur  to  the  evidence;  otherwise  if  there  be  a  doubt  whether 
the  fact  be  well  proved,  for  the  jury  may  find  it  on  their  own  know- 
ledge. 
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ledge.  (Co.  Lift.  1%  (a).  Baher's  Ca.  T.  40.  Eliz.  5  O.  104.  Fitz- 
h arris  v.  Bouin,  M.  14  Car.  II.  1  Lev.  87.)  He  ttiat  derawrs'  to  evi- 
dence admits  it  to  be  true,  and  if  the  matter  of  fact  be  uncertainly 
alledged,  or  it  be  doubtful  whether  it  be  true  or  not,  because  offered  to 
be  proved  only  by  presumptions  and  probabilities,  and  the  other  party 
will  demur  thereupon,  so  that  the  truth  of  the  fact  as  well  as  the  validity 
of  evidence  be  referred  to  the  court,  he  that  alledges  this  matter  cannot 
join  in  demurrer,  but  ought  to  pray  judgment  of  the  court  that  his  ad- 
versary may  not  be  admitted  to  his  demurrer,  unless  he  will  confess  the 
matter  of  fact  to  be  true ;  and  if  he  do  not  so  do,  but  join  in  demurrer, 
he  has  likewise  misbehaved,  and  the  court  cannot  proceed  to  judgment, 
but  a  venire  de  novo  shall  go.  (Wright  v.  Pindar,  T.  23  Car.  I.  Al. 
18.)  Where  there  is  a  demurrer  to  evidence,  the  judge  orders  the  asso- 
ciate to  take  a  note  of  the  testimony,  and  that  is  signed  by  the  counsel 
on  both  sides,  and  the  demurrer  is  affixed  to  the  postea.  (Co.  Lit.  72. 
2err^  v.  Westmore,  at  Maidstone,  1682,  per  Pemberton,  C.  J.)  If  one 
demur  properly,  the  other  ought  to  join,  except  it  be  in  an  information 
at  the  suit  of  the  king ;  a  fortiori  the  king  himself  need  not,  as  in  a 
quare  impedit,  but  the  judge  must  direct  the  jury  to  find  the  matter 
specially.  In  assumpsit  to  prove  a  consideration,  an  arrest  was  to  be 
preyed  by  the  plaintiff,  and  for  that  he  did  not  produce  the  writ,  the 
defendant  demurred ;  and  it  was  agreed  by  the  court  that  the  writ  ought 
to  have  been  produced,  but  by  the  demurrer  it  is  confessed ;  the  arrest 
being  matter  of  fact,  though  to  be  proved  by  matter  of  record ;  and  the 
jury  might  of  their  ouu  knowledge  know  there  was  a  writ;  and  by  the 
demurrer  all  matters  of  fact  are  confessed  that  the  jury  could  know  of 
their  own  conusance. — Filzharris  v.  Bouin,  sup. 

On  a  demurrer  to  evidence,  the  only  question  for  the  consideration  of 
the  court  is,  whether  the  evidence  ^^iven  be  such  as  ought  to  be  left  to 
the  jury  in  support  of  the  issue  joined ;('o^  and  no  objection  can  be 
made  to  the  declaration  or  other  pleadings  in  that  stage  of  the  cause. 
(Cocksedgev.  Fans/iaw,  E.  19  Geo.  III.  B.  R.  1  Dougl.  \U(ll6).(b) 
The  judgment  on  such   a  deniuncr  is,  that  the  evidence  is,  or  is  not 


{of  On  a  demurrer  to  circunistan-  (/;)  For  lliR  party  ought  to  admit 

tial   evidence,   the  party  offering  t!ic  tlio  whole  oflect  of  the  cvHJencc,  and 

evidence  is  not  obh'gcd  to  join  in  do-  not  merely  the  facts  which  compose 

murrer,  unless  the  party  di'imirriui^  it;  so  that  if  it  be  only  presumptive, 

will  distinctly  admit  ujion  the  record  he  must  distinctly  admit  every  con- 

every    fact     and    every    conclusion  elusion  which    the  jury  might   have 

which  the  evidence  oftered   conduces  drawn   from   it.      Gibson  v.  Hunter, 

to  prove.      Gibson   v,  linntir,  2  II.  supra. 
Bla.  187. 

3ufficieij^ 
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sufficient  to  maintain  the  issue  joined. — Cort  v.  Birhechy  H.  19  Geo.  III. 
1  Dougl.208.  (218.) 
[  314  3        On  a  demurrer  to  evidence  the  most  usual  course  is  to  discharge  the 
jury  without  more  inquiry,  (though  they  may  find  damages  condition- 
ally) and  for  a  writ  of  inquiry  to  be  executed  after.     (Herbert  v.  Wal~ 
iersj  M.  7  W.  III.  Lord  Raym.  60.    Darrose  v-Newbote,  M.  1627. 
Cro.  Car.  143.)     But  if  the  matter  be  clear,  the  court  need  not  admit 
a  demurrer.     (Worsleyv.  Filisker,  M.  7  Jac.  I.    2  Ro.  IIQ.)     If  the 
judge  admit  that  for  evidence,  which  is  not,  the  party  cannot  demnr 
for  that  cause,  but  must  tender  a  bill  of  exceptions. — Thruston  v.  Slat" 
ford,  M.  12  W.  III.  Salk.  284. 

The  following  form  of  a  demurrer  to  evidence  and  joinder  thereto, 
may  perhaps  be  foimd  useful  at  an  assizes : — 

**  Afterwards  on  the  day,  aiid  at  the  place  within  contained,  before 
"  Sir  Richard  Adamsy  knight,  one  of  the  barons  of  our  lord  the  king, 
"  of  his  court  of  Exchequer  at  TVestminstery  Sir  Richard  Astojiy  knight, 
"  one  of  the  justices  of  our  said  lord  the  king,  assigned  to  hold  pleas  ha 
**  the  court  of  our  said  lord  the  king,  before  the  king  himself,  and  others 
*'  their  fellows,  justices  of  our  said  lord  the  king,  assigned  to  take  the 

"  assizes  in  and  for  the  city  of  W ,  in  the  county  of  the  same  city, 

**  according  to  the  form  of  the  statute,  ^c.  come  as  well  the  within- 
*^  named  Charles  WitherSy  esq.  as  the  within-named  George  Wingfield, 
"  esq.  by  their  attornies  within-named.  And  the  jurors  of  the  jury, 
"  whereof  mention  is  within  made;  that  is  to  say,  JJ.  L.  ^c.  being 
"  called,  likewise  come,  and  being  chosen,  tried  and  sworn  to  say  the 
"  truth  of  the  premisses  within  contained ;  as  to  the  first  issue  between 
"  the  parties  within  joined,  say  that  the  said  George  Wingfield  is  guilty 
"  of  the  trespass  within  complained  of,  in  manner  and  form  as  the  said 
"  Charles  Withers  hath  above  complained ;  and  they  assess  the  damages 
"  of  the  said  Charles  Withers  by  reason  thereof,  to  sixpence.  And  as 
"  to  the  issue  lastly  within  joined  between  the  said  parties,  the  said 
"  George  Wingjield  shews  in  evidence  to  the  jury  aforesaid,  to  prove 
"  and  maintain  the  issue  lastly  within  joined  on  his  part  by  one  witness, 
"  that"  (so  state  the  evidence)  "  And  the  said  Charles  Withers  says,  that 
"  the  aforesaid  matter  to  the  jurors  aforesaid,  in  form  aforesaid  shewn 
"  in  evidence  by  the  said  George  Wingjield,  is  not  sufficient  in  law  to 
"  maintain  the  said  issue  lastly  within  joined,  on  the  part  of  the  said 
"  George  Wingjield,  and  that  he  the  said  Charles  Withers,  to  the  mat- 
"  ter  aforesaid,  in  form  aforesaid  shewn  in  evidence,  hath  no  necessity, 
*'  nor  is  he  obliged  by  the  laws  of  the  land  to  answer ;  and  this  he  is 
"  ready  to  verify :  wherefore  for  want  of  sufficient  matter  in  that  behalf 

"  shewn 
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"  shewn  in  evidence  to  the  jury  aforesaid,  the  said  Charles   Withers 

"  prays  judgment,  and  that  the  jury  aforesaid  may  be  discharged  from 

"  giving  any  verdict  upon  the  said  issue ;  and  that  his  damages  by  reason 

"  of  the  trespass  within  complained  of,  may  be  adjudged  to  him,  4iC«" 

"  And  the  said  George  Wing  field,  for  that  he  hath  shewn  in  evidence  to 

*'  the  jury  aforesaid,  sufficient  matter  to  maintain  the  issue  lastly  withia 

*'  joined,  on  the  part  of  the  said  George  Wingfield,  and  which  he  is 

*'  ready  to  verify ;  and  for  as  much  as  the  said  Charles  Withers  doth  not 

"  deny,  nor  in  any  manner  answer  the  said  matter,  prays  judgment ;  and 

"  that  the  said  Charles  Withers  may  be  barred  from  having  his  aforesaid 

"  action  against  him,  and  that  the  jury  aforesaid  may  be  discharged 

"  from  giving  their  verdict  upon  the  issue  lastly  joined,  ^x.     Wherefore 

*'  let  the  jury  aforesaid  be  discharged  by  the  court  here,  by  the  assent  of 

**  the  parties,  from  giving  any  verdict  thereupon." 


CHAPTER  V. 

OF    BILLS    OF    EXCJiPTIONS. 

BY  Westminster  2.  (13  E.  I,  c.  31.)  it  is  enacted.  That  if  one  im- 
pleaded before  any  of  the  justices,  alledge  an  exception,  praying  that 
tlie  justices  will  allow  it,  and  if  they  will  not,  if  he  write  the  exception 
and  require  the  justices  to  put  their  seals  to  it,  the  justices  shall  so  do, 
and  if  one  will  not,  another  shall.  And  if  the  king,  on  complaint  made 
of  the  justices,  cause  the  record  to  come  before  him,  and  the  exception 
be  not  in  the  roll,  on  shewing  it  written  with  the  seal  of  the  justice,  he 
shall  be  commanded  at  a  day  to  confess  or  deny  his  seal,  and  if  he  can- 
not deny  his  seal,  they  shall  proceed  to  judge  and  allow,  or  disallow  the 
exception. 

The  bill  of  exceptions  must  be  tendered  at  the  trial,  (a)  Tlie  nature 
and  reasoning  of  the  thing  requires  the  exception  should  be  reduced  into 
writing  when  taken  and  disallowed,  like  a  *  special  verdict  or  a  demurrer  [  *3l6  ] 
to  evidence,  not  that  they  need  to  be  drawn  up  in  form,  but  the  sub- 
stance must  be  reduced  into  writing  while  the  thing  is  transacting. 
(Wright  v.  Sharp,  E.  1709.    Salk.  288.)     If  a  judge  allow  the  matter 


(a)  Whether    the  trial   be   at  Nisi      sign  it.    Thruston  v.  Slatford,  3  Salk. 
Prius  or  at  Bar,  for  the  words  of  the      155. 
statute  are,  that  the  Justices    shall 

to 
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to  be  evidence,  but  not  conclusive,  and  so  refer  it  to  the  jury,  no  bill  o^ 
exception  will  lie ;  as  if  a  man  produce  the  pfoUate  of  a  will  to  prove 
the  devise  of  a  terni  fw  years,  and  the  judge  leave  it  to  the  jury,  but 
be  may  have  an  attaint  against  the  jury  if  they  tiud  against  the  will, — 
C/iichesier  v.  Philips,  M.  5'2  Car.  II.    T.  Kaym.  405. 

A  bill  of  exception  ought  to  be  upon  some  poiut  of  law,  either  in 
admitting  or  denying  of  evidence,  or  a  challenge,  or  some  matter  of  law 
arising  upon  fact  not  denied,  iu  which  either  party  is  over-ruled  by  the 
court :  if  suc)i  bill  be  tendered  and  the  exceptions  in  it  are  trqly  stated, 
then  the  judges  ought  to  set  their  ^feal  in  testimony  that  such  exceptions 
were  taken  at  the  trial ;  but  if  the  bill  contain  matters  false,  or  untruly 
staled,  or  matters  wherein  they  were  not  over-ruled,  they  are  not  obliged 
to  affix  the  seaK  (a)  A  bill  of  exceptions  is  not  to  draw  the  whole 
matter  into  examination  again,  it  is  only  for  a  single  point,  aMd  tUe  truth 
of  it  can  never  be  doubted  after  the  bill  is  sealed,  for  the  adverse  party  is 
concluded  from  averring  the  contrary,  or  supplying  an  omission  iu  it. — 
Bridiiman  v.  Holt,  Show.  Par.  Ca.  120. 

If  the  judges  refuse  to  sign  the  bill,  the  party  grieved  by  the  denial 
may  have  a  writ  upon  the  statute,  commanding  the  same  to  be  done 
juxta  formam  slatuti;  it  recites  the  form  of  an  exception  taken  and  over- 
ruled, and  it  follows  "  tobis  prcBcipimus  quod  si  if  a  est,  tunc  sigilla  vestra 
apponatis;'  and  if  it  be  returned  ''quodnon  ^Va  es^,"  an  action  will  lie  for 
a  false  return,  and  thereupon  the  surmise  will  bs  tried,  and  if  found  to  be 
so,  damages  will  be  given,  and  upon  such  a  recovery  a  peremptory  writ 
comnjanding  the  same. — Bridgman  v.  IIoU,  sup.    2  Inst.  426.  {h) 

In  Sir  H.  Vane's  case,  (who  was  indicted  for  high  treason)  the  court 
refused  to  sign  a  bill  of  exceptions,  because  they  said  criminal  cases  were 
not  within  the  statute,  but  only  actions  between  party  and  party.  But 
in  (Paget  v.  Coventry  Bp.)  I  Leon.  5.  it  was  allowed  iu  an  indict- 
ment for  a  trespass,  and  in  {R.  v.  Higgins,  H.  34  &  35  Car.  II.)  1  Vent. 
3^6.  in  an  information  in  nature  of  a  quo  icarranlo. — Vane's  Ca.  T. 
14  Car.  II.    ]  Lev.  GB. 


(a)  If  the  jubticcs  bring  the  bill  of  since  ot  the  lU  Icndiint,  if  the  plain- 
exceptions  into  court,  thiy  thereby  tiff  delay.  \'jclc  Blackiiiortu  Case, 
acknowledge  their  seal,  otherwise  S  Co.  310,  as  to  errors  assignable. 
»herc  must  ho.  9.  scire  facias  against  The  defendant  may  have  a  sci.  fa. 
Ihcm.  When  the  record  and  ernn-s  are  against  the  plaintiff,  why  be  should 
ast.igned,  the  plaintiff  must  ibsuc  a  not  have  execution  of  the  fonuer 
scire  facias  ad  audicndas  errorcs,  for  judgment. 

thcassignmcntof  errors  is  the  ground  {0}  So   upon   all  writs  that  com- 

of  the  sci.  fa.  and  this  is  record  that  niand  or  prohibit,  the  party  may  have 

the  notice  i's  removed,  and  upon  two  his  action  for  disobedience.      Mar- 

nihils   returned   non  est  inxent.,   the  shalsca  Ca.  10 Co.  75.     2  Inst.  55. 

court  examine  the  errors  in  the  ab- 

A  bill 
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A  bill  of  exceptions  is  only  to  be  made  use  of  upon  a  writ  of  error, 
and  therefore  where  a  writ  of  error  will  not  lie,  there  can  be  no  bill  of 
exceptions. — Rex  v.  Infmbitants  of  Preston,-E.  9  Geo.  11.  2  Str.  1040. 
Ca.  1  emp.  Hardw.  249-  S.  C.  {a) 

Though  ex  rigofe  juris  the  party  shall '«6t  have  advantage  df  his  'bill 
of  exceptions,  but  on  a  writ  of  error;  yet A'^here  the  *action  has  been   [  *S17  3 
brought  in  the  court  of  K.  B.,  that  court,  to  prevent  dekyand  expence, 
has  sometimes  examined  die  matter  before  judgment. — Ei^feldv,  Hallj 
H.  SQCar.  H.    2  Lev.  236.(4) 

If  the  bill  of  exceptions  be  not  tacked  to  the  record,  it  seems  neces- 
sary to  set  out  the  whole  record  in  it  in  the  following  manner : — 

"  Be  it  remembered,  that  in  the  term  of  the  Holy  Trinity,  in  the 
**  third  year  of  the  reign  of  our  sovereign  lord  George 'the  third,  now 
*'  king  of  Gretit  Britain,  and  so  forth,  came  William  liickell,  by  James 
"  Philips,  his  attorney,  into  the  court  of  our  said  lord  the  king  of  the 
*'  bench  at  Westmimter,  and  impleaded  John  Money,  James  Watson^ 
"and  Robert  Blackmore,  in  a  certain  plea  of  trespass,  on  "whith the 
"  said  William  declared  against  them,  that"  (set  out  the  declaration  and 
other  pleadings;)     "  And  thereupon  the  issue  was  joined  between  'the 
**  said  William  and  the  said  John  Money,  James  Watson,  m\A  Robert 
**  Blackmore ;  and  afterwards,  to  wit, '  at  the  sittings  of  ^isi  Prius,  held 
"at  the  Guildhall  of  the  city  of  Ij)ndon  aforesaid,  in  and  for  the  said 
"city,  before  the  right  honourable  Sir  Charles  Pratt,    knight,  chief 
"justice  of  our  said  lord  the  king  of  the  bench  at  Westminster,  Thomas 
f^  Lloyd,  esq.  being  associated  to  the  said  chief  justice,  according  to 
"  the  form  of  the  statute  in  such  case  ■  made  'ajid  provided ;  on  Wed- 
**  nesdaj/,  the  sixth  day  of  J^«/y,  in  the  third  year  of  the  reign  of  our 
"said  lord  the  present  king,  the  aforesaid  isaae  so  joined  between*  the 
"said  parties  as  aforesaid,  came  to  be  tried  by  a  jury  of 'the  city  of 
' f —  '    ■■  -  "  -"■:-.    ■    ■   -  

(a)  But  where  a  bill  of  exceptions  a'blll  of  exceptions  to  the  rejection 

is  resorted  to,  there  can    be  no   new  of  evidence  in  the  court  of  Great  Ses- 

trial  granted  on  the  same  points.    Fa-  sion  in  Wales,  and  upon  error  brought 

brigas  v.Mostyn,  2  Blai  9^9.  in   K.B.  the  evidence    was  deemed 

{b)    In  Davenport    v.   Ti/rreU,    \  admissible,   the    latter  court    consi- 

•Bla.  Q79,  however,  it  was  held,   that  dered  that  they  were  called  upon  to 

a  bill  of  exceptions,  being  in  nature  award  ixxenirc  de  woro  into  the  next>- 

of  awrit  of  error,  cannot    be  deli-  £%'■/«// county,  as,  without  the  inter- 

vered  in  the  court  out  of  which  the  vcntion  of  a  jury,  no  final  judgment 

record  issues.  could  be  given  on   the  record.     Da- 

A  court  of  error,   generally  speak-  vis  v.  Pierce^  2  T.  Rep.  125.     Et  vide 

ing,  cannot  award  a  venire  da  novo,  Johnson  v.  Sutton,  1  T.  Hep.  528,  as 

■^vhcn  the  proceedings    originate   in  to  the  power  of  a  court  of  error  to 

an  inferior  court.      Trevor  v.JFall,  award  a>  venire  dc^nato-. 


I  T.  Rep.  151.    But  v»here  ther&  was 


*'  Loudon^ 
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"  London  aforesaid,  for  that  purpose  duly  impanelled,  that  is  to  say, 
"  A.  B.  and  C.  D.  S^c.  good  and  lawful  men  of  the  said  city  of  London ; 
"  at  which  day  came  there  as  well  the  said  William  Uickell,  as  also  the 
"  said  John  Money,  James  Watson,  and  Robert  Blackmore,  by  their 
"  respective  attoraies  aforesaid.  And  the  jurors  of  the  jury  aforesaid, 
*'  impanelled  to  try  the  said  issue  being  called,  also  came, (a)  and  were 
"  then  and  there  in  due  manner  chosen  and  sworn  to  try  the  same  issue  ; 
"  and  upon  the  trial  of  that  issue  the  counsel  learned  in  the  law  for  tire 
**  said  William  Hickell,  to  maintain  and  prove  the  said  issue,  on  his  part 
"  gave  in  evidence,  that"  (So  set  out  the  evidence  on  the  part  of  the 
plaintiff,  and  then  set  out  the  evidence  on  the  part  of  the  defendants,  and 

i  ^18  J  then  proceed  as  *  follows) :  "  Whereupon  the  said  counsel  for  the  said 
"  defendants,  did  then  and  there  insist  before  the  chief  justice  aforesaid, 
"  on  the  behalf  of  the  defendants  above-named,  that  the  said  several 
"  matters  so  produced  and  given  in  evidence  on  the  part  of  the  said  de- 
"  fendants  as  aforesaid,  were  sufficient,  and  ought  to  be  admitted  and 
"  allowed  as  decisive  evidence,  to  entitle  the  said  defendants  to  the  be- 
"  nefit  of  the  statute  made  in  the  24th  year  of  the  reign  of  his  late  ma- 
"  jesty  king  George  the  Second,  intitled.  An  act  for  rendering  justices  of 
**  the  peace  more  safe  in  the  executions  of  their  office,  and  for  indemni- 
"  fying  constables  and  others,  acting  in  obedience  to  their  warrants ;  and 
"  that  therefore  the  said  William  Hickell  ought  to  be  barred  of  his 
*'  aforesaid  action,  and  the  said  defendants  acquitted  thereof,  and  there- 
*'  upon  the  said  defendants,  by  their  counsel  aforesaid,  did  then  and 
"  there  pray  of  the  said  justice  to  admit  and  allow  the  said  nvatters  and 
"  proof  so  produced  and  given  in  evidence  for  the  said  defendants  afore- 
"  said,  to  be  conclusive  evidence  to  intitle  the  said  defendants  to  the  be- 
"  nefit  of  the  statute  aforesaid,  and  to  bar  the  said  William  of  his  action 
**  aforesaid.  But  to  this,  the  counsel  learned  in  the  law,  on  behalf  of 
"  the  said  William  Hickell,  did  then  and  there  insist  before  the  chief 
"justice  aforesaid,  that  the  matters  and  evidence  aforesaid  so  produced 


(a)  And  the  jurors  aforesaid  being  But  the  counsel   for  the  plaintiff' did 

impanelled    and   sworn    to    try  the  pray  of  the  court  not  to  admit  tlie 

issue  aforesaid,  counsel  for  the  plain-  said  evidence  to  go  to  the  jury,  not 

tiff  to  maintain  and  prove  the  said  being  legal  evidence.    And  the  court, 

issue  on  his  part  offered  in  evidence,  notwithstanding,  has  permitted  and 

SfC. ;  and  the  counsel  for  the  defend-  allowed   said  evidence   to  be   given, 

ant  having  offered,  SfC.  they  insisted  Counsel  on  the  part  of  the  plaintiff 

on  the  part  of  the  defendant,  that  the  excepted  to  the  said   assignment  of 

several  matters  so  given  in  evidence  the  court  thereon,  and  requested  the 

were  sufficient  in  law,  and   ought  to  said  judge  to  put  his  seal  to  this  bill 

be  admitted  and  tried  by  the  court  as  of  exccptious,  according  to  the  form 

leg^l  evidence  to  go  before  the  jury,  of  the  statute,  and  thereupon,  ^-c. 

"and 
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"  and  proved  on  the  part  of  the  said  defendants  as  aforesaid,  were  not 
"  sufficient  nor  ought  to  be  admitted  or  allowed  to  entitle  the  said  de- 
"  fendants  to  the  benefit  of  the  statute  aforesaid ;  or  to  bar  the  said 
*<  William  Hickell  of  his  aforesaid  action,  and  that  neither  the  said  de- 
"  fendants,  or  any  of  them,  nor  the  said  earl  of  HallifaXj  were  or  was 
*'  within  the  words  or  meaning  of  the  statute  made  in  the  seventh  year  of 
"  the  reign  of  his  late  majesty  king  James  the  First,  intitled,  An  act  for 
«  ease  in  pleading  against  troublesome  and  contentious  suits,  prosecuted 
"  against  justices  of  peace,  mayors,  constables,  and  certain  other  his 
"  majesty's  officers,  for  the  lawful  execution  of  their  office,  nor  of  the 
*'  statute  made  in  the  21st  year  of  the  reign  of  the  same  late  king,  in- 
"  titled,  An  act  to  enlarge  and  make  perpetual  the  act  made  for  ease  in 
"  pleading  against  troublesome  and  contentious  suits  prosecuted  against 
''justices  of  the  peace,  mayors,  constables,  and  certain  other  his  ma- 
"  jesty's  officers,  for  the  lawful  execution  of  their  office,  made  in  the 
*'  seventh  year  of  his  majesty's  most  happy  reign :  nor  of  the  said  statute 
**  made  in  the  24lh  year  of  the  reign  of  his  late  majesty  king  *George  the  [  *319  ] 
'*  Second ;  nor  in  any  way  entitled  to  the  benefit  of  any  of  these  sta- 
*'  tutes :  and  the  counsel  for  the  said  William  Hickell  further  insisted, 
"  that  the  seizure  and  imprisonment  of  the  said  William  Hickell  were 
*'  not  made  or  done  in  obedience  to  the  said  warrant,  nor  have  the  said 
'*  defendants,  or  any  of  them  in  that  behalf,  any  authority  tliereby. 
"  And  the  said  chief  justice  did  then  and  there  declare  and  deliver  his 
*' opinion  to  the  jury  aforesaid;  that  the  said  several  matters  so  pro- 
*'  duced  and  proved  on  the  part  of  the  defendants  were  not  upon  the 
**  whole  case  sufficient  to  bar  the  said  William  Hickell  of  his  aforesaid 
**  action  against  them,  and  with  that  direction  left  the  same  to  the  said 
"jury;  and  the  jury  aforesaid  then  and  there  gave  their  verdict  for  the 
"  said  William  Hickell,  and  of  300  damages ;  whereupon  the  said  coun- 
**  sel  for  the  said  defendants  did  then  and  there,  on  the  behalf  of  the 
'*  said  defendants,  except  to  the  aforesaid  opinion  of  the  said  chief  jus- 
"  tice,  and  insisted  on  the  said  several  matters  and  proofs  as  an  absolute 
t*  bar  to  the  aforesaid  action,  by  virtue  of  the  last  mentioned  statute : 
*'  and  in  as  much  as  the  said  several  matters  so  produced  and  given  in 
**  evidence,  on  the  part  of  the  said  defendants,  and  by  their  counsel 
"  aforesaid  objected  and  insisted  on  as  a  bar  to  the  action  aforesaid,  do 
*'  not  appear  by  the  record  of  the  verdict  aforesaid,  the  said  counsel  for  the 
"  aforesaid  defendants  did  then  and  there  propose  their  aforesaid  excep- 
"  tion  to  the  opinion  of  the  said  chief  justice,  and  requested  the  said 
*'  chief  justice  to  put  his  seal  to  this  bill  of  exception,  containing  the  said 
"  several  matters  so  produced  and  given  in  evidence  on  the  part  of  the 

*'  said 
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*'  said  defendants  as  aforesaid,  according  to  the  fofnl  of  the  statute  in 
*'  such  case  made  and  provided ;  and  thereupon  the  aforesaid  chief 
**  justice,  at  tlic  request  of  the  said  counsel  for  tlie  above  named  defen- 
"  dants,  did  put  his  seal  to  this  bill  of  exception,  pursuant  to  the  afore- 
"  said  statute  in  such  case  made  and  provided,  on  the  sixth  day  of  Jidtf 
"  aforesaid,  in  the  third  year  of  the  reign  of  his  said  present  majesty ."(«) 

The  above  precedent  is  taken  from  a  bill  of  exceptions,  which  was 
made  use  of  within  these  few  years  past :  but  it  does  not  seem  necessary 
to  state  the  whole  record  in  the  bill,  provided  the  bill  be  tacked  to  the 
record ;  which  the  statute  plahily  shews  may  be  done,  by  saying,  if  the 
exceptions  be  not  in  the  roll:  and  there  are  precedents  to  warrant  this 
mode  of  proceeding. 
[  320  J  'TJie  bill  of  exceptions  would  then  begin  as  follows,  "  Which  said  issue 
"  in  form  aforesaid  joined  between  the  parties  aforesaid,  afterwards,  to 
"  wit,  at  the  Sittings,  &jc"  (and  then  pursue  t/ie  former  precedent.) — 
Vide  Bill  of  Exceptions  in  Todd  v.  East  India  Company ,  Dom.  Proc, 
1737.  and  ^pn7  1788. 


(a)  Vide  ctiam  Money  v.  Leach,  3      the  proceedings  on   a  bill  of  excop- 
.J5urr.   1692,   1742.    1  Bla.  555,  for      tions. 
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OF    DEFECTS    AMENDABLE    AFTER    VERDICT    OR    AIDED    BY    Vt. 

THE  rule  is  to  allow  amendments  wherever  the  judge  has  an  autho-! 
rity  to  try  the  cause.  {IVildare  v.  Handy,  T.  14  Geo.  II.  2  Stra. 
^151.)  (0)  As  if  the  Nisi  Prins  roll  differ  from  the  pica  roll  in  a  matter 
which  does  not  alter  the  issue,  for  it  is  only  a  transcript  of  it  to  carry 

(a)  The  rulo  laid  down  by  Lord  q.  t.   v.  VoppleiJceU,   2  T.  Hep.  70?. 

Ilansficld,  in  Bojffield  v.  Miller,   2  But  the  amendment  of  the  record 

Burr,  1099,  is,   that,  whilst  all  the  itself,  by  the  statutes  of  amendment, 

proceedings  arc  on  paper,  an  amend-  extends  not  to  criminal  prosecutions, 

nient  may  be   made  at  common  laxv,  Vide  Hoyle  v.  Vitt,  3  Salk.  38.    JR. 

and  in  such  an  amendment,   there  is  v.  JFalcott,  Salk.  632.     Atcheson  y, 

n«>  dirterence  between  civil  and  cri-  .Everett,  i  Cowp.  382. 
miuul  prosecutions.  Vide  ctiam  GoJ' 

the 
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the  issue  of  it  into  the  county.  {Child  v.  liarvei/,  M.  11  W.  III.  Carth, 
506.)  But  in  ejectment,  if  the  venire  be  deplacito  transgression  is ,  omit- 
tnig  et  ejectionisjirmcc,  it  is  ill,  because  not  in  the  same  action ;  but  if 
the  distringas  or  hab.  corp.  is  right,  the  venire  will  be  null,  and  the  want 
of  it  is  aided.  So  in  sci.  fa.  against  an  executor  to  have  execution  of  a 
judgment  for  damages  in  trover,  it  was  moved  in  arrest  of  judgment,  that 
the  venire  was  in  placito  debiti,  and  a  new  venire  was  awarded.  The 
verdict  itself  may  be  amended  by  the  memory  of  the  judge  who  tried  the 
cause.  (FMot  v.  Skypp,  M.  1634.  Cro.  Car.  338.)  And  on  the  autho- 
rity of  that  case  in  Cro.  Car.  the  postea  was  amended  by  the  judge's 
notes  ;  where  the  associate  had  mistaken  and  entered  id.  damages  in  co- 
venant, taking  it  for  debt  instead  of  entering  damages  ^£'274,  {Newcomb 
V.  Green,  M.  17  Geo.  II.  2  Str.  1 197.)  So  a  special  verdict  may  be 
amended  by  the  minutes  taken  by  the  clerk  of  assize,  but  nothing  can  be 
added  to  the  minutes  though  ever  so  strongly  proved,  for  that  would  be 
to  subject  tlie  jury  to  an  attaint  for  what  was  not  found  by  them. — Rex 
V.  Keat,  H.  1697.  Salk.  47. 

If  an  issue  be  tendered  by  the  plaintiff,  and  the  defendant  join  the  simi' 
liter  by  the  plaintiff 's  name,  or  vice  versa,  this  shall  be  amended,  there 
being  a  negative  and  an  affirmative  between  the  parties.— JBnVow  v.  Man- 
dell,  E.  1606.  Cro.  Jac.  67.  (a) 

It  is  an  established  doctrine,  that  a  verdict  zcill  aid  a  title  defectively 
set  out,  but  not  a  defective  title,  (b)  As  in  trespass  for  *  taking  dung  [  *32l  ] 
without  saying  fimum  suum  or  ipsius  querentis,  for  that  is  a  plain  defect 
of  title  ;  but  it  w  ill  cure  all  the  omissions  of  the  parties  in  the  allegations, 
which  must  be  presumed  to  have  been  given  in  evidence  to  the  jurv ; 
(K.  V.  LandaffBp.  H.  8  Geo.  II.  2  Stra.  1006.)  as  in  square impedit,\i 
a  presentation  be  not  alledged,  yet  if  the  issue  were  such  as  to  make  it 
necessary  for  the  plaintiff  to  prove  one,  the  want  of  the  allegation  will  be 
cured  by  the  verdict. — Lancaster  v.  Lozve,  M.  3  Jac.  I.  Cro.  Jac.  94.  (c) 

So  surplusage  doth  not  vitiate  after  a  verdict,  but  if  it  be  repugnant  to 
what  is  before  alledged,  it  is  void.  As  in  trover,  if  the  plaintiff  declare 
that  on  the  4th  of  March  he  was  possessed  of  goods,  and  that  after,  vix. 
1st  oi  March,  they  came  to  the  defendant's  hands. 


(a)  Vide  Jiauhone  v.  Hickman,  1  (c)  For  the  statutes    of  jeofails 

Stra.  551.     But  the  want  of  a  simi-  extend    to   suits   by  the   crown,  in 

liter  is  not  to  be  aided.     Cooper  v.  quare  impedif.     R.  v.  Meath  Bp.   I 

Spencer,  1  Stra.  641.  Stra.  62, 

(hj   Vide  Stnall  v.  Cok\  2  Burr. 
115D. 

M  M  If 
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If  the  gist  of  the  defendant's  bar  be  bad,  it  will  not  be  cured  by  a  ver- 
dict found  for  him,  but  the  plaintiff  shall  have  judgment  if  the  verdict 
pass  for  hi«n,  either  for  the  badness  or  the  falseness  of  the  bar ;  as  if  in 
debt  on  a  single  bill  the  defendant  plead  payment  wilhout  any  acquittal, 
and  it  is  found  for  him,  yet  he  shall  not  have  judgment  because  the  gist 
of  the  plea  is  bad,  since  the  obligation  is  in  force  till  dissolved,  eo  liga- 
m'uie  qvo  ligattim  est;  but  if  it  had  been  found  for  the  plaintiff,  he  should 
have  had  judgment. —  JVingJield  v.  Bell,  M.  I6l8.  Cro.  Jac.  377. 

Note ;  In  fact  such  plea  would  at  this  day  be  good  by  4  Anne,  c.  l6. 
5.  12.  but  the  case  equally  serves  for  illustration. 

A  verdict  cannot  help  an  immaterial  issue,  but  will  an  improper  or  an 
inforntal  one ;  as  if  not  guilty  be  pleaded  in  debt,  though  this  be  au 
improper  issue,  yet  if  found  for  the  plaintiff,  he  shall  have  judgment. 
{Jones  V.  Bodiner,  H.  7  W.  II [.  Carth.  371.  Wentworth  v.  Weutworth, 
38  Eiiz.  Noy.  56.)  So  in  assault  and  battery  the  defendant  justified  quod 
Tuoderate  castigavit,  the  plaintiff  replied  quad  non  moderate  castigarit, 
and  after  a  verdict  for  him  had  judgment,  though  the  traverse  was  infor- 
mal, for  it  ought  to  have  been  de  injuria  sua  propria.  (Aleberi/  v.  Jones, 
JE.  22  Car.  II.  1  Vent.  70.)  So  in  replevin,  where  the  defendant  avowed 
for  rent,  for  that  A.  being  seised  in  fee  married  B.  and  had  issue  D.  ami 
that  B.  and  D.  after  the  death  of  J.  granted  the  rent,  the  plaintiff  tra- 
versed the  seisin  of  ^.,  the  defendant  had  a  verdict,  and  it  was  holden 
good,  though  the  issue  was  not  so  apt  as  it  might  have  been,  for  the 
seisin  of  the  grantor  was  what  ought  properly  to  have  been  traversed. — ■ 
Pigot  V.  Pigot,  M.  2  Jac.  I.  Yelv.  54. 

But  for  the  better  understanding  what  defects  are  amendable  after  ver- 
[    322  J    diet,  or  are  aided  by  it,  it  will  be  necessary  to  take  a  *  cursory  view  of 
the  seva'al  statutes  of  amendments  and  jeofails,  and  to  note  some  of  the 
determinations  thereupon. 

By  14  E.  III.  c.  6.  No  process  shall  be  annulled  or  discontinued  by 
the  misprision  of  the  clerk  in  writing  one  syllable  or  letter  too  much  or 
too  little,  but  it  shall  be  amended. 

The  judges  construed  this  statute  so  favourably  as  to  extend  it  to  a 
word ;  but  not  being  agreed  whether  they  could  make  these  amendments 
as  well  after  judgment  as  before,  occasioned  the  making  the  <)  H.  V.  c.  4. 
and  4  //.  VI.  c.  3.  by  which  such  power  is  given  to  them  as  long  as  the  re- 
cord or  process  is  before  them. — Blackmore's  Case,  M.  iGlO.  1  Co. 
957. 

By  8  //.  VI.  c.  12.  No  judgment  or  record  shall  be  reversed  or  an- 
nulled for  error  in  any  record,  process,  or  warrant  of  attorney,  original 
writ  or  judicial  panel,  or  return,  by  razure,  interlining,  or  by  addition, 

eubstraction 
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substraction  or  dinjiimtion  of  words,  letters,  titles,  4 c.  but  the  judges  in 
affirmance  of  judgment  may  amend  all  that  which  to  them  seems  to  be 
the  misprision  of  ihe  clerk. 

By  8  H.  VI,  c.  \5.  The  judges  in  any  records  or  process  before  them 
by  error  or  otherwise,  or  in  returns  of  sheriffs,  coroners,  S^c.  may  amend 
the  misprision  of  the  clerk  of  the  court,  (a)  or  of  the  sheriffs,  coroners, 
their  clerks,  or  other  officer  whatsoever,  in  writing  a  syllable  or  letter  too 
much  or  too  little.  (Z») 

32  H.YUl.  c.  30.  enacts,  That  if  (1)  any  issue  be  tried  (2)  by  oath  of  12 
men,  for  the  (3)  party,  plaintiff'  or  demandant,  or  for  the  party  tenant,  or 
defendant,  in  any  courts  of  record,  judgment  shall  be  given,  any  (4)  mis- 
pleading, lack  of  colour,  insufficient  pleading,  or  jeofail,  any  miscon- 
tinuance or  (5)  discontinuance  or  (6)  misconceiving  of  process,  misjoin- 
ing  of  the  issue,  lack  of  warrant  of  attorney  of  the  party  against  whom 
the  issue  shall  be  tried,  or  other  negligence  of  the  parties,  their  counsel- 
lors or  attornies  notwithstanding,  and  the  judgment  shall  stand  accord^ 
ing  to  the  (7)  verdict  without  reversal. 

Upon  this  last  statute  thefoUozdng  decisions  have  been  made : 

1.  If  in  replevin  the  plaintiff  is  nonsuited  after  evidence,  and  the  jury 
assess  damages  for  the  avowant,  this  is  no  trial  within  the  act,  for  it  is 
only  in  nature  of  an  inquest  of  office. — Cro.  Jac.  359.  (c)  Fide  4  &  5 
j^nn.  c.  16. 

2.  An  issue  upon  nul  tiet  record  is  not  within  the  act. — Priddle  v. 
ISl upper,  M.  10  Jac.  I.  1 1  Co.  8. 

3-  So  an  issue  between  the  demandant  and  vouchee  is  not  within  the 
act. — Heydons  Ca.  H.  10  Jac.  1.  1 1  Co.  6". 

4.  If  as  to  part  the  defendant  join  issue,  but  say  nothing  to  the  rest,  [  323  J 
and  this  issue  be  found  for  the  plaintiff,  he  shall  have  judgment ;  S.  C. 
but  if  pleaded  to  the  whole,  it  is  a  bad  plea,  and  not  helped  by  the  sta- 
tute.— Workman  v.  Chappell,  T.  13  Car.  II.  Hardr.  331. 

6.  This  statute  extends  to  discontinuances  on  the  part  of  the  plaintiff 
as  well  as  those  on  the  part  of  the  defendant ;  and  to  those  after  as  well 
ds  before  verdict. — Warren  v.  Smith,  E.  13  Jac.  I.  1  Rol.  Rep.  16'1.— 
Smith  v.  Bozcer,  E.  1620.  Cro.  Jac.  5281. 

6.  Mi  sconceiving  of  process  within  this  act  is,  as  if  a  distringas  be 
awarded  where  it  should  be  a  ha.  cor.     But  it  is  Otherwise  if  a  venire  (or 


(a J    But   mistakes   made   in    the  not  amend  errors  in  process  under 

pleadings  by  the  party  himself,  can-  these  statutes.  Meric  v. /awe*,  Willcs^ 

nut  be  amended.     Green  v.  Uamdt,  125. 
1  T;  Rep.  783.  .  (c)  No  case  to  this  point  is  to  be 

(b)  liifciior  courts,  however,  can-  found  in  Cro.  Jac. 

M  M  2  Other 
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other  process)  be  awarded  to  a  wrong  officer. —  IVoodroffe  v.  VenaliOf 
Sav.  35.    Come  v.  Pastow,  M.  44  &  45  Eliz.  Yelv.  15. 

7.  If  the  judgment  be  not  given  upon  the  verdict,  it  is  not  within  the 
act;  as  in  debt  against  an  heir  who  pleads  rieiis  per  discent,  except  20 
acres  in  D.,  upou  which  issue  is  joined,  and  verdict  for  the  defendant.  If 
the  plaintiff  take  judgment  upon  the  confession,  it  may  be  reversed  by 
reason  of  a  discontinuance. — Molineux  v.  Molineux,  H.  7  Jac.  I. 
Yelv.  169. 

18  Elk.  c.  14.  enacts,  That  after  verdict  judgment  thereupon  shall  not 
be  reversed  for  want  of  form  touching  false  Latin,  or  variance  from  the 
register  or  other  faults  in  form  or  for  want  of  any(l)  writ,  original  or 
judicial,  or  by  reason  of  any  (2)  imperfect  or  insufficient  return  of  any 
sheriff  or  other  officer,  or  for  want  of  any  warrant  of  attorney,  or  for  any 
fault  in  process  upon  or  after  any  aid,  prayer,  and  voucher. 
And  upon  this  statute  it  has  been  resolved, 

1.  That  an  ill  writ  in  substance,  or  a  good  writ  which  warrants  not 
th6  declaration,  is  not  aided  by  the  statute  :  but  the  want  of  a  bill  on  the 
file,  which  is  in  nature  of  an  original,  is  aided  by  the  equity  of  the  act. — 
Greenfield  v.  Bemds,  M.  1600.  Cro.  Eliz.  722. 

2.  But  if  there  be  no  return,  or  the  writ  be  album  breve,  this  is  not 
helped  by  this  act,  however,  it  seems  remedied  by  the  following  statute. 
Jlokworth  V.  Proctor,  M.  5  Jac.  I.  Yelv.  1 10. 

21  Jac.  I.  c.  13.  enacts,  That  after  verdict,  judgment  thereupon  shall 
not  be  stayed  or  reversed  for  any  variance  in  form  only  between  the  ori- 
ginal or  bill,  and  the  declaration,  plaint,  or  demand,  or  for  lack  of  the 
averment  of  any  life,  so  as  it  be  proved  they  are  living ;  or  because  the 
xenire  ha.  cor.  or  distringas  was  awarded  to  a  wrong  officer  upon  any  in- 
sufficient suggestion,  or  for  misnaming  any  of  the  jury  in  surname  or  ad- 
dition in  any  of  the  writs  or  returns  thereof,  so  as  they  be  proved  to  be 
the  same  as  were  meant  to  be  returned;  or  for  that  there  is  no  return 
r  *  324  }   upon  any  of  the  writs,  so  as  a  panel  *be  returned  and  annexed  thereto ;  or 
for  that  the  sheriff  or  other  officers'  names  be  not  set  to  the  return  of 
such  writ,  so  as  it  appears  by  proof  that  the  writ  was  returned  by  him ; 
or  for  that  the  plaintiff  in  ejectment  or  other  personal  action  being  under 
age  appeared  by  attorney :  if  a  verdict  pass  for  him. 

There  were  but  24  returned  upon  the  panel  annexed  to  the  venire 

facias,  but  there  were  48  upon  the  ha.  cor.  upon  which  the  defendant 

made  no  defence  j  and  upon  motion  the  verdict  was  set  aside,  without 

costs,  the  court  saying  that  tlie  21  Jac*  1.  means  only  the  formal  words 

upon 
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upon  the  writ,  for  there  must  be  a  panel  annexed  to  the  return. — Brozcn 
V.  Johnston,  C.  B.  Tr.  1  i  Geo.  II. 

16  &.  17  Car.  II.  c.  8.  (which  was  called  by  Justice  Tmsden,  the  om- 
nipotent act)  enacts,  That  after  verdict,  judgment  thereupon  shall  not  be 
stayed  or  reversed  for  want  of  form,  or  pledges  returned  upon  the  ori- 
ginal, or  for  want  of  pledges  upon  any  bill  or  declaration,  or  for  want  of 
a  profert  of  any  deed,  or  of  letters  testamentary  or  of  administration,  or 
for  the  omission  of  vi  et  armis  or  contra  pacem,  or  for  or  by  reason  of  the 
mistaking  of  the  Christian  or  surname  of  either  party,  sums,  day,  month, 
or  year,  in  any  bill,  declaration,  and  pleading,  being  right  in  any  writ, 
plaint,  roll  or  record  preceding,  or  in  the  same,  to  which  the  plaintiff 
might  have  demurred,  and  shewed  the  same  for  cause,  or  for  want  of 
hoc  paratus  est  verificare,  or  hoc  paratus  est  verificare  per  recordum,  or 
for  that  that  there  is  no  right  venue,  so  as  a  trial  was  by  a  jury  of  the 
proper  county  where  the  action  is  laid,  or  for  want  of  a  misericordia  or 
capiatur,  or  because  one  is  entered  for  the  other  ;  and  that  all  such  omis- 
sions, variances,  and  defects,  and  other  matters  of  like  nature,  not  being 
against  the  right  of  the  matter  of  the  suit,  or  whereby  the  issue  of  the 
trial  are  altered,  shall  be  amended,  where  such  judgments  are  or  shall  be 
removed  by  writ  of  error. — Catterell  v.  Marshall,  M.  22  Car.  11.  1  Vent. 
99.  100.  (a) 

In  an  action  for  words  the  plaintiff  declared,  that  the  defendant  said 
fipud  London,  that  he  had  stolen  plate  at  Oxford-,  the  defendant  justi- 
fied that  lie  did  steal  plate  at  Oxford,  per  quod  he  spoke  the  words  at 
Jjondon ;  the  plaintiff  replied  de  injuria  sua  propria ;  and  upon  issue 
tried  in  London,  obtained  a  verdict ;  and  though  it  was  allowed,  that  the 
only  point  in  issue  was,  whether  the  felony  were  committed,  which  was 
triable  at  Oxford,  yet  it  was  holden  to  be  aided  by  this  act,  and  the 
plaintiff  had  judgment. — Croft  v.  Boite,  E.  21  Car.  II.  1  Saund.  247. 

Note  ;  An  actual  amendment  is  never  made  upon  this  act,  but  the  be-     [325  ] 
nefit  of  the  act  is  attained  by  the  court's  over-looking  the  exception. — 
R.  v.  Landaff  Bp.  H.  8  Geo.  II.  2  Str.  101 1. 

4  &,  5  Anne,  c.  I6.  enacts,  That  no  judgment,  by  confession,  Sfc.  or 
upon  any  writ  of  enquiry  of  damages  executed  thereon,  shall  be  stayed 
or  reversed  for  any  imperfection,  matter  or  thing  whatsoever,  which 
would  have  been  cured  by  any  of  the  statutes  of  jeofail,  in  case  of  a  ver- 


Ca)  So  it  has  been  holden  no  ob-      county,   that  defect  being  cured  by 
jcction,  after  verdict,  that  an  action      the    above   statute.     Litckjield  Cor' 


of  covenant  for  not  repairing,  SfC.     por  at  ion  \,  Slater,  VVillcs,  43J. 
was  brought  and  tried  iu  a  foreign 
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diet,  so  as  there  be  an  original  writ  or  bill,  and  warrant  of  attorney  duly 
filed  according  to  the  law,  as  is  now  used. 

Note  ;  The  foregoing  statutes  are  construed  not  to  extend  to  criminal 
proceedings,  on  account  of  the  words  "  plahjtiff  avid  defendant,"  made 
use  of  in  them.  But  by  dAiin.  c.  20.  it  is  enacted,  that  all  tlie  statute? 
of  jeofail  shall  be  extended  to  all  writs  of  mandamus  and  informations  in 
nature  of  ?l  quo  warranto. — Rex  v.  E/lames,  E.  1734.  2  Stra.  976.  («) 

5  Geo.  T.  c.  13.  After  the  clause  of  amendment  of  writs  of  error,  says, 
that  where  any  verdict  hath  been,  or  shall  be  given  in  any  action,  suit, 
bill,  plaint,  or  demand,  <?)-c.  The  judgment  thereupon  shall  not  be  stayed 
or  reversed  for  any  defect  or  fault  either  in  form  or  substance,  in  any  bill, 
writ,  original  or  judicial,  or  for  any  variance  in  such  writs  from  the  de- 
claration or  other  proceedings,  (b) 


(a)  In  Harvey  v.  Stokes,  VVilles, 
5,  the  two  last-mentioned  statutes 
■\vcio  held  to  extend  only  to  mistakes 
in  the  names  of  the  plaintiff  or  de- 
fendant, and  not  of  third  persons; 
but  in  Poitvin  v.  Tregeaglc,  l^aym. 
771,  it  was  held,  in  B.  II.  that  the 
christian  name  of  the  plaintiff  can- 
not be  amended  in  a  declaration  by 
the  bye. 

The  follotoing  decisions  Iiave  also 
been  made  upon  the  subject  of  defects 
amendable,  viz. 

In  Anon.  Loft.  155,  it  was  held, 
that  all  rules  to  amend  shall  be  on 
payment  of  costs. 

But  no  issue  can  be  offered  that 
is  contrary  to  the  record  ;  yet  a  la- 
titat, without  a  bill  of  Middlesex, 
will  save  the  statute  of  limitations. 
Crokatt  v.  .Tones,  2  Stra.  734.  2 
Eaym.  1441. 

In  an  action  for  usury,  the  court 
will  not  allow  sums  and  dates  to  be 
amended  in  the  declaration,  after 
the  time  limited  by  the  statute  is 
expired.  Goff  q.  t.  v.  Poppleuell, 
1  Dougl.  114,  (n.)  2  T.  Rep.  707. 
Nor  after  the  time  for  bringing  a 
new  action,  where  there  has  been 
unnecessary  delay  on  the  plaintiff's 
part.  Steel  q.  t.  v.  Scuerhy,  6 
T.  Rep.  171.  Ranking  q.  t.  v. 
Marsh,  8  T.  Rep.  30.  Sed  secus, 
Avhere  the  plaintiff  has  not  unneces- 
sarily delayed.  Cross  v.  Kai/e,  6 
T.  Hep.  54-3.  Maddock  q.  t.  wliam- 
victf,  7  T.  Rep.  55.     But  not,  if,  by 


such  amendment,  any  new  substan- 
tive cause  of  action,  or  any  new 
charge  against  the  defendant,  is  to 
be  introduced.    iS.  C. 

A  declaration  in  covenant  against 
executors,  in  their  own  right,  and 
who  had  merely  acted  in  the  dispo- 
sition of  the  testator's  effects,  cannot 
be  amended  after  a  demurrer.  Anon. 
I  II.  Bla.  37- 

In  an  action  against  the  hundred 
of  JP.  on  the  Stat,  of  f)Gco.  1.  c.  22, 
for  the  value  of  a  stack  of  com 
maliciously  burnt,  the  declaration 
stated,  that  notice  was  given  to  the 
inhabitants  of  the  parish,  instead  of 
the  tnzin,  tillage,  or  hamlet,  which 
are  the  words  of  the  act.  Held,  that 
this  allegation  is  good,  for  the  law 
intends  every  parish  to  be  a  rill,  un- 
less the  contrary  be  shewn,  or  it  ap- 
pears that  the  parish  consisted-  of 
several  vills.  Cooke  v.  Fimhill  Iltnt' 
drcd,   8  East,  173. 

In  assumpsit  for  broach  of  promise 
(inter  alia)  to  execute  a  release,  which 
defendant  had  agreed  to  give,  the 
declaration  described  a  release  not 
co-extensive  with  that  agreed  to  be 
given.  Held,  that  this  defect  can- 
not be  cured  by  a  verdict.  Smith 
v.  Woodhouse,  2  Bos.  &  Bull.  233. 

(bj  All  amendments  being  discre- 
tionary in  the  court,  they  can  only 
be  permitted  under  particular  cir- 
cumstances, and  in  furtherance  of 
justice,  ii.  V.  Grampuund  Corpora- 
tion, 7  T.  Rep.  669. 

CHAPTER 
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OF    NEW    TRIALS. 


WE  have  seen,  in  the  first  chapter  of  this  book,  how  the  jury  are  to  de- 
mean themselves  during  the  time  of  the  trial,  and  in  their  consultations 
after  they  are  withdrawn  from  the  bar.  However,  as  it  often  happens, 
that  the  verdict  which  they  give  is  not  satisfactory,  it  is  worth  enquiring 
for  what  causes  a  verdict  may  b^  set  aside,  and  a  new  trial  granted,  (a) 

It 


Ca)  The  principles  on  which  new 
tr  i  a  1  s  a  re  g  ran  ti-d ,  u  re  (s  a  i  d  Denison ,  J . 
ill  Bright  V,  Ei/nuu,  1  Burr.  390,)  dilTi- 
cult  to  CNphiin,  so  as  to  lay  down 
one  absolute  genenil  rule;  but  "the 
"  granting  a  new  trial  must  depend 
'•*  on  the  legal  discretion  of  the  court, 
"  guided  by  the  nature  and  circum- 
*'  Btiinces  of  the  case,  and  directed 
"  with  a  view  to  the  attainment  of 
"justice."  And  it  is  not  enough, 
that  the  cause  is  of  value  and  im- 
portance, to  induce  the  court  to  grant 
a  new  trial,  for  it  must  also  involve 
a  doubt,  though  the  value  certainly 
weighs  much  with  the  court  in  grant- 
ing a  rule  to  shew  cause.  Vcraon  v. 
Ilavkeij,  2T.  Rep.  113. 

It  was  formerly  a  prevalent  rule, 
that  there  should  not  be  a  new  trial 
where  evidence  was  given  on  both 
sides;  but  \n  Norris  v.  Freeman,  3 
Wils.  38,  the  court  said,  it  was  fre- 
quently determined  othervyise  ;  and 
indeed  that  rule  is  not  regarded  in 
modern  practice  ;  for  where  the  evi- 
dence is  such  as  is  proper  to  leave 
to  the  jury,  upon  the  tacts,  the  court 
will  not  grant  a  new  trial,  because 
the  judge  might  have  drawn  a  diffe- 
rent conclusion  from  the  jury,  upon 
the  matters  of  fact.  Ashleij  v.  Ash- 
hi/,  2  Stfa.  1142.  Anon.  1  Wils.  22. 
I^wain  v.  Hall,  3  Wils.  43.  Hankcy 
V.  Trot  man,  1  Bla-  1.  Camden  v. 
Cowlct/,  ]  Bla.  418.  For  whether 
there  be  anj/  evidence,  is  a  question 


for  the  judge,  and  whether  the  evi- 
dence be  siijicient  is  for  the  jury  to 
determine.  Carpenter's  Company  v. 
Hayivard,  Dougl,  360.  (374.)  But 
a  new  trial  will  be  granted,  if  the 
jury,  upon  the  facts,  find  a  verdict 
contrary  to  law.  Hodgson  v.  Rich- 
ardson, 1  Bla.  40'3.  Tindall  \.  Brown y 

1  T.  Hep.  107.  Pillans  \.VanMieropy 
3  Burr.  1363.  So  wh(?re  a  point  has 
been  improperly  left  to  the  jury.  Fov^ 
croft  V.  Devonshire,  3  Burr.  950.  1 
Bla.  195.  Edie  v.  East  India  Com- 
pany,  2  Burr.  12 16".  1  Bla.  2<)5. 
IJrerpool  Corporation  v.  Golighthf, 
Salk.  6"44,  (n.)  Bright  v.  Eynon^ 
sup. 

Of  late  years,  new  trials  have  been 
granted,  not  only  after  trials  at  jYm 
Brius,  but  also  after  trials  at  Bar^ 
and  it  is  equally  reasonable,  that  it 
should  be  so  in  the  latter  case  as  in 
the  former,  or  indeed  more  so,  as 
the  former  must  be  <lone  upon  what 
actually  came  before  a  single  jury, 
whereas  the  latter  is  grounded  upon 
what  must  have  manifestly  appear- 
ed to  the  whole  court.  Bright  v. 
Eynon,  sup.  For  instances  of  new- 
trials  after  trials  at  bar,  see  Mvs- 
grave  v.  Nevinson,   Stra.  584,  S.  C, 

2  Ld.  Raym.  13.58,  and  Rex  v.BcvM- 
ley  Corporation,  1  P.  W.  212,  and 
the  cases  there  cited. 

In  ejectment,  a  new  trial  may  be 
had  after  a  trial  at  bar.  Smith  v. 
Barkhurst,    2  Stra.  1105.    But   in 

Argent 
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It  is  a  general  rule,  that  you  shall  not  move  for  a  new  trial,  after  you 

have  moved  in  arrest  of  judgment.     (Tuberville  \.  Stamp,  M.  1697- 

r  *  326]  2  Salk.  647.)    However,  this  *rule  extends  only  to  such  cases  where  the 

party 


Argent  y.  Darrell,  Salk.  64S.  1 
llaym.  514,  it  was  refused,  as  not 
being  conclusive.  The  grounds  on 
'which  the  court  will  be  induced  to 
grant  a  new  trial  are  verif  nuiufrous, 
and  the  causes  of  their  refusal  to 
grant  one  are  still  more  so.  It  is 
sujjicient,  therefore,  to  shew,  by  ge- 
neral observations,  first,  On  what 
grounds  the  court  will  grant,  and 
secondly,  For  what  causes  they  will 
refuse  to  grant  a  new  trial,  on  any 
terms,  simply  referring  to  various 
authorities,  by  name,  as  they  occur : 

First  then,  it  has  been  held,  that, 
■where  the  judge  mistakes  the  point 
of  law  before  him,  a  new  trial  will 
he  granted.  Vide  Buscall  v.  Hogg, 
3  VVils.  146. 

So  if  he  misdirects  the  jury,  Anon. 
Salk.  649 ;  especially  in  a  penal  ac- 
tion, Cnlcraft  v.  Gibls,  5  T.  R.  IQ  ; 
or  in  an  ejectment  cause,  Rice  v. 
Shute,  2  Bla.  695.  And  so  where 
he  allows,  or  over-rules  the  evidence 
contrary  to  law.  How  v.  Strode,  2 
Wils.  269. 

So  whpre  the  slieriif  mistakes  the 
law  on  a  writ  of  inquiry.  Markham 
V,  Middltton,  2  Stra.  1259;  and 
equally  so,  where  the  sherift's  jury 
mistake  the  law.  Woodford  v.  Fades, 

1  Stra.  425.     Hayward  v.  Newton, 

2  Stra.  490.  Tat  ton  v.  Andrews, 
Barnes,  448.  Anon.  12  Mod.  347. 

So  where  the  jury  find  a  verdict 
contrary  to  the  judge's  direction  in 
point  of  law,  as  in  Jackson  v.  Du- 
chaire,  3  T.  R.  553  ;  or  contrary  to 
law  upon  the  tacts  proved,  Hodgson 
\.  Richardson,  1  Bla.  463.  Tindallv. 
Brown,  1  'V.  R.  167.  Pillans  v.  Van 
Mierop,  3  Burr.  1363;  or  manifestly 
against  the  evidence.  Smith  v.  Park- 
hurst,  2  Stra.  1 105.  Musgrave  v. 
Nevinson^  Stra.  584. 

So  where  a  point  has  been  impro- 
perly left  to  the  jury.  Vide  Foxcroft 
V.  Devonshire^  3  Burr.  930.  1  Bla. 
195. 


So  where  the  principal  question  in 
the  cause  came  not  before  tlie  jury, 
Rex  V.  Maiden,  4  Burr.  2105,  or  the 
witnesses  were  but  partially  exa- 
mined. Norris  v.  Freeman,  3  Wils. 
38. 

So  where  a  juror  or  talesman  was 
sworn  by  a  wrong  name.  Parker  v. 
Thornton,  Stra.  640. 

So  for  any  misconduct  or  par- 
tiality in  the  jury.  Dent  v.  Hertford 
Hundred,  Salk.  645.     Hale  v.  Cove, 

1  Stra.  642.  P'asie  v.  Delaval,  I  T.  W. 
II.  Philips  \.  Fowler,  Corny.  525. 
Chainbers  v.  Caulfield,  6  East,  244. 

So  where  the  damages  are  fla- 
grantly and  extravagantly  excessive, 
or  influenced  by  passion  or  partiality. 
Jones  V.  Sparroa:,  5  T.  11.  257-  Plcy- 
dd  V.  Dorchester,  7  T.  R.  529, 

So  where  the  plaintiff,  against  the 
judge's  opinion,  refuses  to  submit  to 
a  nonsuit,  and  a  verdict  is  found  for 
him.    Pochin  v.  Pawley,  1  Bla.  67O. 

So  where  there  are  two  concurrent 
verdicts,  Goodwin  v.  Gibbons,  4  Burr. 
2108. 

So  where  a  verdict  is  properly 
given  on  one  count  and  improperly 
on  th«  other.  Edie  v.  East  India  Co. 

2  Burr.  12l6.    I  Bla.  295. 

So  where  the  testimony  of  the  wit- 
nesses at  the  trial  have  been  falsified. 
Lister  v.  Mundell,  1  Bos.  &  Pull. 
427. 

So  where  any  artifice  has  been 
used.  Andersonv. George,  1  Burr. 352. 
Anon.  Loft.  212. 

So  in  some  cases  on  a  suggestion 
of  surprise.  Street's  Case,  7  Vin.  24. 
Bay  ley  v.  Boorne,  Stra.  392.  Rex  v. 
Urling,  Fortesc.  198. 

And  so  where,  after  trial,  a  new 
discovery  has  been  made.  Broad- 
head  v.  Marshall,  2  Bla.  955.  Fabri- 
lius  V.  Co.cA,  3  Burr.  1771.  Turner 
v.Pearte,  1  T.  R.  717- 

Secondly,  As  to  the  causes  of  re- 
fusal by  the  court  to  grant  a  new 
Uial,  it  has  been  held,  that,  though 

the 
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party  has  knowledge  of  the  fact  at  the  time  of  moving  in  arrest  of  judg- 
ment, therefore  a  new  trial  was  granted  after  such  a  motion  on  affidavits 

of 


3^6a 


tbe  judge  may  have  been  mistaken  in 
point  of  law,  yet  where  complete  and 
substantial  justice  has  been  done,  a 
DOW  trial  ought  not  to  be  permitted. 
Edmondson  v.  Machell,  2  T.  Rep.  4. 
Wilkinson  v.  Payne,  4  T.  Rep.  468. 
Ilankey  v.  Trotman,  1  Bla.  1.   Anon. 

1  Wils.  22.  Swain  v.  Hall,  3  VVils. 
45.  Sampson  v.  Jppleyard,  3  VVils. 
272. 

Nor  is  value  or  importance  alone 
a  sufficient  inducement,  unless  some 
doubt  arises  also.  Vernon  v.  Hankcy, 
2T.  Rep.  113. 

Neither  will  the  court  grant  a  new 
trial  to  gratiiy  litigious  passion  upon 
every  point  of  summumjus.  Farewell 
V.  Chaffey,  1  Burr.  54.  Burton  v. 
Thompson,  2  Burr.  664.  Marsh  v. 
Bower,  2  Bla.  851. 

Nor  where  the  verdict  was  against 
evidence,  if  the  suit  be  frivolous. 
Macrow  v.  Hall,  1  Burr.  1 1 . 

Nor  merely  because  the  case  was 
a  very  hard  one.  Smith  v.  Bramston, 
or  Frampton,  Salk.  644.  5  Mod.  87. 
Dunkly  v.  U'ade,  Salk.  653.  Reeve- 
ley  v.  Mainwaring,  3  Burr.  1306. 
Sparkcs  v.  Spiccr,  Salk.  648. 

Nor  for  excessive  damages,  unless 
they  are  outrageously  extravagant. 
Leman  v.  Allen,  2  Wils.  l60.  Huckle 
V. Money,  2  VVils.  205.  Gray  v.  Grant, 
'2  VVils.  252.  Bcardmore  v.  Carring- 
ton,  2  VVils.    246.     Sharpe  v.  Brice, 

2  Bla.  .942 .  Benson,  v,  Frederick,  3 
Burr.    1845.     Fahrigas   v.   Mosf'/n, 

2  Bla.  929.     Leith  v.  Pope,  2  Bla. 

3  327.  Gilbert  v.  Burtonshaw,  Covvp. 
230.  Ducker  v.  Wood,  1  T.  R.  277. 
Nor  unless  passion,  resentment,  or 
partiality  in  the  jury  appears.     iVil- 

ford  v.  Birkeley,  1  Burr.  609.  Duber- 
ley  V.  Gunning,  T.  R.ep.  651,  which 
latter  case,  Lord  Kenyan  said,  in 
Jones  v.  Sparrow,  5  T.  R.  257,  was 
sui  generis,  and  could  not  govern 
any  other. 

Nor  will  a  new  trial  be  granted 
.simply  on  account  of  the  smallness 


of  the  damages.  Barker  v.  Dixon,  2 
Stra.  Q9o.  Mauricet  v.  Brecknock, 
Dougl.  491  (509.) 

Nor  in  all  cases  merely  because 
the  matter  in  dispute  is  small.  Jack- 
son V.  Duchaire,  3  T.  R.  553. 

Nor  for  a  mere  mistake  in  the  pro- 
ceedings. Leman  V.  Allen,  ^Vi^p.  Ma{~ 
ker  V.  Brinker,  2  VVils.  243. 

Nor  for  a  mistake  in  point  of  law 
against  the  equity  of  the  case.  Dcerly 
V.  Mazarine,  Salk.  646.  1  Ld.  Rayia. 
147.  ^W^i  V.  Page,  Salk.  644.  IVil- 
kinson  v.  Payne,  sup.  Cox  v.  Kitchen^ 
1  Bos.  &  Pull.  338. 

Nor  where  the  verdict  could  not 
be  supported  by  the  form  of  action 
adopted,  though  the  same  effect 
might  be  had  upon  other  proceed- 
ings. Gosling  v.  Wilcock,  2  Wils. 
302.  Foxcroft  v.  Devonshire,  3  Burr. 
3[)6.  Sampson  v.  Appleyard,  sup. 
Aylett  V.  Lowe,  2  Bla.  1221 .  Goodtitle 
V.  Bailey,  Cowp.  579.  6OI. 

Nor,  where  there  are  two  contrary 
verdicts,  shall  he  against  whom  the 
last  is  given  have  a  third  trial. 
Parker  v.  AnseU,  2  Bla.  693. 

Nor  for  the  supposed  incompe- 
tency of  a  witness  called  to  prove  a 
fact  not  disputed,  and  where  another 
witness  was  produced  to  establish 
the  same  fact,  though  the  verdict 
turned  on  another  point.  Edwards 
V.  Evans,  3  East,  451. 

Nor  where  evidence  was  neglected 
to  be  produced  at  the  first  trial. 
Richards  v.  Syms,  post,  326c.  Et 
vide  Spong  v.  Hog,  2  Bla.  802. 
Gist  v.  Mason,  1  T.  Rep.  84.  Anon. 
Fortcsc.  40.  Rogers  v.  Stephens,  2 
T.  R.  718.  Cooke  v.  Berry,  1  VVils. 
98.  Price  v.  Brown,  Stra.  69 1. 
Rex  v.  Heist  on  Corporation,  10  Mod. 
202. 

Nor  merely  upon  an  after  dis- 
covery that  an  adversary's  witness 
was  interested.     Turner  v.  Peartc,  1 

T.  R.  717. 

Nor  because  sufficient  evidence 

was 
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of  two  of  the  jury,  and  they  drew  lots  for  their  verdict. — Phillips  v. 
Fowler,  C.  B.  9  Geo.  II.  reported  in  Corny.  525. 

An  information  was  exhibited  against  three,  and  a  verdict  against  all 
three;  and  a  new  trial  granted  as  to  Fey-n,  because  he  had  not  sufficient 
notice  given  him,  and  this  special  cause  entered  upon  the  record,  and 
judgment  was  against  the  other  two.  (Fern's  Case,  H.  Q7  &  28  Car.  IL 
tamen  guare.)  Yet  the  authority  of  this  case  may  well  be  doubted,  for 
where  there  were  several  defendants,  and  the  verdict  as  to  some  wqs 
against  evidence,  yet  the  court  would  not  grant  a  new  trial,  for  ihey  said 
the  verdict  must  stand  or  fall  in  toto.-^Cpllier  v.  Morris,  M.  1735. 
Captain  Crabb's  Case,  M.  23  Geo.  S.  P. 

.  So  where  one  issue  out  of  four  was  against  evidence,  the  court  granted 
a  new  trial,  not  only  as  to  that  issue,  (for  that  they  said  cannot  be)  but 
for  the  whole. — Rex  v.  Pool,  E.  1734. 

But  then,  the  issue  found  against  evidence  must  be  a  material  one; 
for  if  oi|t  of  three  issues  two  were  found  against  evidence,  yet  if  the 
material  issue  in  the  cause  be  agreeable  to  evidence,  the  court  will  not 
grant  a  new  trial. — Dexter  v.  Barrozcbi/,  E.  25  Geo.  ll.(a) 

As  the  granting  of  a  new  trial  is  absolutely  in  the  breast  of  the  court, 
they  will  often  govern  their  discretion  by  collateral  matters  ;  and  there- 
fore will  not  grant  a  new  trial  in  hard  actions,  such  as  case  for  negli- 
gently keeping  his  fire ;  nor  M'here  the  equity  of  the  cause  is  on  the  other 
side.— iSmzVA  V.  Brampston,  M.  7  W.  Ill,  2  Salk.  644, 

In  an  action  for  a  libel,  the  jury  found  a  verdict  for  the  defendant, 
which  the  judge  reported  to  be  against  evidence,  but  said  he  should  have 
been  satisfied  with  half-a-crown  damages;  whereupon  the  court  of  K.B. 
refused  to  grant  a  new  trial,  saying  it  was  no  matter  of  contract,  no  spe^ 
cial  damages  laid  or  proved,  but  only  a  vindictive  action,  and  courts  of 
justice  are  not  to  assist  the  passions  of  mankind. — Burton  v.  Thompsofi, 
M.  32  Geo.  II.  2  Burr.  664. 

In  an  issue  out  of  chancery,  upon  a  motion  for  a  new  trial,  because 
the  defendant  had  produced  evidence  by  surprize,  which  the  plaintiflf,  if 

was  not  brought  down  at  the  trial.  witness  was  absent.  Jfnon.  Sa]k.  645. 

JFils  \.Pokka7>}pto7i,Sa.\k.  64-7.  Ford  Coate  v.  Thachery,  Loft,  151. 

V.  Tilly,  Salk.  6'53.     Ki7ig  v.  Alber-  New  trials  are  not  usually  granted 

ton,  3  Salk.  36l.    Cook  \.  Berry,  1  after  a  verdict  for  defendant  in  eject- 

Wils.  98,  even   though  the  want   of  nient.     Sed  seats  where  it  is  for  tho 

it  could   not  be  foreseen.   Walker  v.  plaintiff.  C/{/wfr v. Lzf^/er,  1  Bla. 348. 

Scott,  post.  327.  Goodtille  v.  Clayton,  4  Burr.  2224. 

Nor  because  counsel,  attorney,  or  (a)  Vide  etiam  Goodright  v.  6'a«/, 

4  T.  Rep.  359. 

prepared, 
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prqiared,  could  have  answered  ;  one  main  reason  for  denying  the  motion 

was,  that  the  plaintiff  suffered  a  verdict  to  be  given,  when  he  might 

have  been  nonsuited,  which  I  mention  as  a  caution  in  cases  of  the  like 

kind. — Richards  v.  Si/ms,  1742.    (Fide  Spong  v.  Hog,  and  otJier  cases 

in  a  72ote,  ante,  326  a.) 

New  trials  are  often  granted  for  the   misbehaviour  of  the  jury,  as  if 
they  cast  lots  for  their  verdict ;  or  if  any  of  them  declare,  that  the  plain- 
tiff or  defendant  shall  not  have  a  verdict,  *  let  him  produce  what  evi-    r  ♦3271 
dence  he  will.     So  if  they  eat  at  his  expence  for  whom  they  give  the 
verdict,  S)C.  {See  the  note  on  this  point,  ante,  3^6  a.) 

The  court  will  not  grant  a  new  trial,  because  the  defendant  came  un- 

4(^  prjDpared,  even  though  it  be  in  a  matter  which  it  was  impossible  for  him 

to  foresee,  ex.  gr.  Where  a  witness  was  produced  to  prove  a  fact  com- 

iiiitted  at  Canterbury,  who  could  be  proved  at  the  time  to  be  at  another 

phce.—fValker  v.  Scott,  H.2,3  Geo.  H. 

In  actions  founded  upon  torts,  the  jury  are  the  sole  judges  of  the 
damages,  and  therefore  in  such  cases  the  court  will  not  grant  a  new  trial* 
on  account  of  the  damages  being  trifling  or  excessive.  But  in  actions 
founded  upon  contract,  and  uhere  debt  would  lie,  (and  before  Slade^s 
Cose,  4  Co.  02,  Ayould  have  been  brought)  the  court  will  enquire  into 
the  circumstances  of  the  case,  and  relieve  if  they  see  reason. — Markham 
v.  Middkton,  T.  29  Geo.  II,  (reported  2  Slra.  1259,  but  not  S.  P.) 

Upon  a  motion  for  a  new  trial,  the  way  is  to  grant  a  rule  to  shew 
cause,  and  then  the  puisne  judge  of  the  court  speaks  to  the  judge  who 
tried  the  cause,  (if  it  be  not  one  of  the  same  court)  and  obtains  a  report 
from  him  of  the  trial,  and  also  a  signification  of  what  his  sentiments 
are  upon  it.  If  the  judge  declare  himself  satisfied  with  the  verdict,  it 
hath  been  usual  not  to  grant  q.  new  trial  on  account  of  its  being  a  ver- 
dict against  evidence.  On  the  other  hand,  if  he  declare  himself  dis- 
satisfied with  the  verdict,  it  is  pretty  much  of  course  to  grant  it.  But 
in  a  case  where  the  judge  only  reported  evidence,  without  declaring  hiuv 
self  to  be  satisfied  or  dissatisfied  with  the  verdict,  the  pourt  of  K.  B. 
were  under  a  difficulty  how  to  behave;  however  they  seemed  inclined  to 
hear  it  spoken  to ;  but  through  their  interposition  the  parties  agreed  to 
abide  by  the  determination  of  the  point  of  law. — Rex  v.  Phillips,  23 
Geo.  II. 

A  new  trial  may  also  be  moved  for  on  account  of  the  misdirection  of 
the  judge  in  a  mutter  of  law,  or  for  his  admitting  or  refusing  evidence 
contrary  to  law. — {P'ide  note,  anteyT/lQa.) 

So 
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So  the  want  of  due  notke  is  a  proper  ground  for  a  motion  for  a  new 
trial;  but  the  defendant  is  precluded,  if  he  appear  at  the  assizes  and 
make  defence. — Thermolin  v.  Co/e  H.  1696.  Salk.  646. 

Note;  That  in  giving  notice  of  trial  according  to  the  distance  of 
place,  the  miles  must  be  by  reputation  and  not  admeasurement. — Bates 
V.  Pettifer,  M.  1733. 

Though  the  usual  method  is  to  grant  a  new  trial  upon  payment  of 
r  *  328  ]  costs,  where  it  is  a  verdict  against  evidence ;  yet  under  *  particular  cir- 
cumstances it  may  be  granted  without  costs,  as  where  an  action  was 
brought  on  two  bills  of  exchange  payable  to  yl.  B.  or  order,  one  of 
them  being  indorsed  to  the  plaintiff,  the  other  to  J.  S.  without  adding 
or  oj'der,  and  by  him  indorsed  to  the  plaintiff,  wherefore  the  jury  found 
for  the  plaintiff,  on  the  first  bill,  and  for  the  defendant  on  the  second  ; 
apprehending  that  by  tl>e  usage  of  merchants,  it  was  not  assignable  by 
J.  S.  without  the  words  or  order.  On  motion  a  new  trial  was  granted 
■without  costs,  because  the  plaintiff  (if  the  verdict  were  to  stand)  would 
be  entitled  to  costs. — Edie  and  Laird  v.  East  India  Company,  T. 
1  Geo.  III.  2  Burr.  1216.  1  Bla.  295.  (a) 

A  material  witness  for  the  defendant  concealed  himself  in  the  plain- 
tiff's house,  to  avoid  being  served  with  a  subpoena,  by  which  means  the 
plaintiff"  obtained  a  verdict,  but  the  court  set  it  aside  without  costs,  it 
being  unreasonable  for  the  plaintiff  to  carry  the  cause  down  to  trial, 
when  she  knew  the  defendant  could  not  make  a  defence. — Montpesson  v. 
Randle,  H.  20  Geo.  II. 


(a)  Astothecosts^iiwfi^ioviacriy  been  obtained  by  concealing  an  ad- 
the  rule  to  grant  a  new  trial  only  versary's  witness,  or  by  any  other 
■upon  the  merits,  and  on  payment  of  artifice  or  trick- 
costs,  except  in  particular  cases,  but  In  B.  R.  if  a  new  trial  be  granted, 
now  it  is  generally  held  to  be  in  the  and  nothing  is  said  about  the  costs 
discretion  of  the  court.  Still,  how-  of  the  former,  and  the  same  verdict 
ever,  (as  has  been  already  shewn  in  is  given,  the  costs  of  the  second  only 
the  preceding  note)  the  court  will  are  allowed.  Mason  v.  ShtrraVf 
grant  a  new  trial,  ■without  costs,  w  here  Dougl.  421  (438.)  Schulbred  v.  Nutt^ 
the  judge  mistakes  the  law,  or  the  ibid,  in  notis.  Hanhcy  v.  Smith,  3 
jury  find  a  verdict  contrary  to  his  T.  R.  507.  But  in  C.  15.  if  two  con- 
direction,  or  the  plaintiff  refuses  to  current  verdicts  are  given,  the  suc- 
bccome  nonsuited  contrary  to  the  cessful  party  is  allowed  the  costs  of 
judge's  opinion,  and  a  verdict  is  found  both  trials,  but  if  the  second  verdict 
for  him  ;  or  where  a  verdict  is  pro-  diticrs  from  the  first,  then  of  the  se- 
perly  given  for  the  plaintiff  on  one  cond  only.  Parker  v.  Wells,  H.  Bla. 
count,  and  improperly  against  him  639,(n.)  Trela-wnyy.Thomas^Yi.'QXd^, 
on  another  J  or  where  a  verdict  has  641. 


CHAPTER 
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CHAPTER  VIII. 

OF    COSTS. 

THE  statute  of  Gloucester,  6  Ed.  I.  c.  1 ,  is  the  first  statute  in  rela- 
tion to  costs ;  by  which  ia  an  assize,  ^c.  damages  upon  the  insufficiency 
of  the  disseisor  are  given  against  him  that  is  found  tenant,  and  damages 
are  given  in  a  writ  of  mort  d'ancestor,  aiel,  ifc.  reciting,  that  whereas 
before  that  time,  damages  were  not  taxed  but  to  the  value  of  the 
issues  of  the  land,  it  is  provided  the  demandant  may  recover  the  costs 
of  his  writ  against  the  tenant,  together  with  his  damages,  and  that  this 
act  shall  hold  place  in  all  cases  where  the  party  is  to  recover  damages. 

Where  a  man  before,  or  by  this  act  did  not  recover  damages,  though 
simple,  double,  or  treble,  are  given  by  a  subsequent  act,  the  plaintiff 
shall  recover  no  costs ;  as  in  quare  impedit ;  decies  tantum :  So  in  an 
action  upon  5  Edw.  VI.  c.  14,  of  ingrossers :  but  in  all  cases  where 
damages  were  recovered  before,  or  by  this  act,  the  plaintiff  shall  re- 
cover his  costs  also. — 2  Inst.  288.  (a) 

This  was  the  original  of  costs  de  incremento  ;  (b)  but  as  there  are    [  329 " 
several  statutes  since  made,  I  shall  consider  them  in  order. 
I.  As  to  the  plaintiff's  costs. 
II.  As  to  the  defendant's  costs. 

III.  As  to  costs  in  waste,  tithe,  scire  facias,  and  prohibitions, 

IV.  As  to  persons  entitled  to  or  exempt  from  costs. 
V.  As  to  costs  in  traverses. 

VI.  As  to  double  or  treble  costs. 
VII.  How  to  be  assessed  in  such  cases. 
VIII.  Costs  on  a  special  jury. 
I.  Where  the  plaintiff'  shall  have  no  more  costs  than  damages. 
By  43  Eliz.c.  6.  If  upon  actions  personal,  not  being  for  any  title  or 
interest  of  lands,  nor  concerning  the  freehold  or  inheritance  of  any 
lands,  nor  for  any  battery,  it  shall  be  certified  by  the  judge  before  whom 
it  shall  be  tried,  that  the  debt  or  damages  to  be  recovered  therein  do 


(a)  The  statutes,  however,  must  (b)  Which  may  be  doubled,    as 

be  strictly  construed,   for  the  costs  well  as   costs    given  by   the    jury, 

are  a  kind  of  penalty.  Cone  y.Boivks,  Smith  q,  t.  v.  Dunce,  2  Stra.  1048. 

Salk.  205. 

not 
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not  amount  to  40s.  the  plaintiff  shall  have  no  more  costs  than  da- 
mages, (a) 

By  21  Jac.  I.  c.  16.  If  the  damages  be  under  40s.  in  actions  oi» 
slander,  the  plaintiff  shall  have  no  more  costs  than  damages. 

By  22  <^-  23  Car.  II.  c.  9.  In  all  actions  of  trespass,  assault,  and 
battery,  and  other  personal  actions,  wherein  the  judge  at  the  trial  shall 
not  certify  that  an  assault  and  battery  was  sufficiently  proved,  or  that 
the  freehold  or  title  of  the  land  was  chiefly  in  question,  if  the  jury 
find  damages  under  40s.  the  plaintiff  shall  recover  no  more  costs  than 
damages. 

Declaration  was,  that  the  defendant  made  an  assault  on  the  plaintiff, 
and  then  and  there  pushed  him  down  on  the  ground,  the  said  ground 
being  covered  with  water,  and  thereby  wetting  and  spoiling  his  coat, 
whereby  he  became  sick  and  weak,  S)'c.  after  verdict  for  the  plaintiff  for 
20s.  there  being  no  certificate,  the  court  on  motion  held  the  plaintiff 
not  entitled  to  full  costs,  for  tlie  v/etting  of  the  cloaths  is  not  a  distinct 
tiling  from  the  assault,  but  is  laid  as  a  consequence  of  it ;  it  is  an  injury 
arising  from  the  original  cause  of  action.— i/owsow  v.  Adshead,  T.  27 
Geo.  II.  K.  B.— S.  C.  Say.  53. 

Note ;  On  writs  of  inquiry  in  cases  within  this  statute,  the  plaintiff 
sball^  have  full  costs,  though  he  do  not  recover  so  much  »s  40s.  da- 
mages.— Sheldon  v.  Ludgate,  C.  B.  T.  3  Geo.  I.  (b) 

From  the  wording  this  statute  of  22  &>  23  Car.  II.  it  has  been  holden 
to  extend  to  no  other  personal  action  tlwn  such  as  relate  to  the  freehold, 
or  tilings  fixed  to  the  freehold,  i.  e.  only  to  such  cases  where  the  free- 
hold may  by  presumption  come  in  question,  ('cj  Therefore  in  trover 
or  trespass  de  bonis  asportatis,  of  goods  not  fixed  to  the  freehold,  the 
plaintiff  shall  have  his  full  cost*.      (P'en  v.  Philips,  E.   1704.  Salk. 


Ca)  Therefore   where,  in  trespass  mcnt  sp  by  default,  or  justifies  the 

for  chasing  a  bull,  and  plaintiff  re-  assault   and    battery,    his    damages 

covered    Is.    only,    held    he     shall  will  recover  the  costs.     If  he  justi- 

have  no  more  costs.     Thompson  v.  fies  the  assault  onli/,  or  the  assauit 

Berry,  I  Stra.  551.    So  where  plain-  otdi/  is   certified,  if  he  recover  less 

till  recovered  less  than  40.$.  for  beat-  than  4Qs.  he  shall  have  no  more  costs 

ing  his  dog.    Da7id  v.  Seaton,  3T.  1\.  than  damages.     Smith  y.Neesam,  2 

^7'     So   where    plaintiff    recovered  Lev.  102.    Page  v.  Creed,  3  T.  Kjep. 

less  than  40.y.  against  defendant  for  3^1. 

hunting  as  a  dissolute  person,  con-  (^<-^  Vide  i?«/c//f /or  v. ^/^o-,  3  Wils. 

trary  to  4  &  5  W.  &  M.  having  failed  330,  where  it  was  held  that  trespass 

to  prove  defendant  dissolute,  though  found    upon    a   personal  chattel    is 

trespassing,  he  shall  have  no  more  clearly  out  of  this  statute.    Per  Bur- 

co-.ts.     Pullant  v.  Roll,  2  Bla.  fJOO.  7ict,  J. 


(b)  But  if  defendant  lets  judg- 


208.) 
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208.)  (a)  So  in  trespass  guare  clausum  fregit,  and  impounding  his 
cattle,  because  the  impounding  is  a  personal  injury,  but  then  the  de- 
fendant must  be  found  guilty  of  the  impounding,  (b) 

But  where  an  action  of  trespass  was  brought  for  breaking  and  enter- 
ing the  plaintiff 's  close,  and  cutting  down,  lopping,  and  spoiling  trees 
there  growing ;  and  the  plaintiff  recovered  a  *  verdict,  and  two-pence  r  #330  ] 
damages ;  it  was  holden  he  was  intitled  to  no  more  costs  than  damages. — 
Iliii  V.  Reeves,  E.  3  Geo.  I.    C.  B. 

So  in  trespass  for  breaking  and  entering  a  house,  breaking  down  the 
window  shutters,  and  breaking  to  pieces  and  spoiling  the  bolt  belonging 
to  the  window  shutters ;  the  plaintiff  obtained  a  verdict,  and  one  shil- 
ling damages,  and  held  he  was  intitled  to  no  more  costs. — Birch  v. 
Z)«/%,  C.  B.Tr.SGeo.  II. 

So  in  trespass  for  breaking  and  entering  a  dwelling-house  and  making 
a  great  noise  there,  and  continuing  there  until  the  plaintiff  and  another 
person  were  compelled  to  give  and  did  give  their  note  for  £6,  the  plain- 
tiff is  intitled  to  no  more  costs  than  damages. — Appleton  v.  Smith, 
K.  B.  Hil.  2  Geo.  III.  3  Burr.  1282.  (c) 

Where  the  cause  originally  began  in  an  inferior  court,  and  was  re- 
moved into  K.  B.  or  C.  B.  the  plaintiff  shall  have  his  full  costs,  though 
the  damages  under  40s.  and  no  certificate. — Roop  v.  Scritch,  H.  6 
W.  III.  4  Mod.  379.  {d) 

There  needs  no  certificate  where  it  appears  by  the  pleading  that  the 
interest  of  the  land  is  in  question,  as  where  a  view  is  granted.  (Kemp- 
ster  v.  Deacon,  E.  8  W.  III.  1  Kaym.76.)  Cockerillv.  Allanson,  K.  B. 
1\  22  Geo.  III.  adjudged  that  where  defendant  justified  for  a  right  of 
way,  and  the  plaintiff  replied  extra  viam,  oxxd  the  defendant  pleaded 
not  guilty,  the  plaintiff  should  have   no   more  costs  than  damages,  un- 


^a^  The  asportation   of  personal  full  costs.   Peddle  \.  Kiddcll,  7  T.R. 

property  entitles  the  plaintiff  to  full  639. 

costs,  though  complained  of  in  the  ("cj  So  for  throwing  stones  at  and 

same  declaration  as  a  trespass,  but  breaking  the  glass  windows  of  phiin- 

nO  more    costs   than   damages  were  tiff's  dwciling-house,   plaintiff  shall 

allowed   for  digging   peat,   and  car-  have  no  moie  costs  than  damages  if 

jying   away  the  same,  the  asporta-  he   recover  less  than  40^.   unless  the 

tion  being  only  u  mode  and  qualifi-  judge  certifies  that  the  title  of  the 

cation   of  the  injury   to    tlie    land.  house  came  in  question.     Adlem  v. 

Citgg  V. Molpieux,  Dougl .  749,  (780.)  Grnia-cay,  6  T.  K.  28 1 . 

(b)  So  in  trespass  (luare  clausum  (d)  And  so  it  has  been  held  in  an 
fregit,  if  defendant  plead  not  guilty,  action  on  the  case  for  words  where 
and  a  justification  which  does  not  special  damage  is  received,  <^c.  Can- 
make  title  to  the  land,  and  plaintiff  terhury Archhp. v. Fuller,  \  Ld.Raym. 
recovers   under  40.y,   he   shall  have  095.    Barry  v.  Perry,  2  ibid.  15SS. 

less 
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less  the  judge  certified;  for  the  title  does  not  necessarily  come  in 
question.  It  may  or  it  may  not;  and  if  it  does,  the  judge  ought  to  cer- 
tify, (a)  So  in  assault  and  battery,  if  the  defendant  justify,  for  that  ad- 
mits the  battery.  But  if  the  defendant  justify,  and  thereupon  the  plain- 
tiff make  a  new  assignment,  to  which  the  defendant  pleads  the  general 
issue,  the  plaintiff  will  have  no  more  costs  than  damages  without  a 
certificate. — Richards  v.  Turnery  T.  6  Geo.  I.  C.  B.  (h) 

Note  ; 


(a)  So  where  in  trespass   qv.  cl. 
freg.  defendant  pleaded  not  guilty, 
and  justified  for  a  right  of  way,  and 
plaintiff,  after  traversing   the  right 
of  way,  assigned  extra  viam,  and  re- 
covered Is.  damages  on  the  new  as- 
signment, though   defendant  had    a 
verdict  on  his  justification,  yet  plain- 
tiff shall  have  his  full  costs,  deduct- 
ing defendant's    costs   on  the   issue 
against  him.     Martin  v.  Vallance,  1 
East,  350.     But  where  the  title  to 
the  land  is  not  drawn  into  question, 
as  where  plaintiff  complained  of  an 
injury  to  his  right  of  common  by 
digging  turf  there,    and    the  judge 
certified,    under  stat.  43  Eliz.    c.  6. 
s.  2.  that  the  damages   were   under 
40s.  he  shall  have  no  greater  costs. 
Edmondson  v.  Edmondson,  8  East,  29i' 
(b)  According   to  the  construc- 
tion which  has,   by  a  uniform   train 
of  decisions,  been  applied  to  22  & 
23  Car.  II.  c.  9,    the  doctrine   laid 
down  in  Venn  v.  Philips,  Salk.  208, 
(t'iz.  that  the  plaintiff  is  only  deprived 
t)f  full  costs  where  his  damages  are 
under  40s.  in  cases  where  a  certifi- 
cate of  an  actual  battery,  or  that  the 
title  comes  in  question,  can  be  given,) 
is  fully  established.     The  principal 
questions  relative  to  this  subject  must 
arise  where  the  injury  is  of  a  mixed 
nature,  or  distinct  injuries  are  com- 
plained of  in  the  same  declaration, 
on  some  of  which  a  certificate  can 
be  granted  and  on  others  not.     The 
>inaterial  distinction  seems  to  be,  that 
w1t«;c    the    complaint    that   would 
alone  carry  costs    in  a  material  and 
substantial   pari   of  the   case,    and 
upon  the  establishment  of  which  the 
plaintiff  is  entitled   to  a  verdict,  he 
.is  not  excluded  from   full  costs  by 


its  being  joined  with  a  complaint 
for  an  assault  or  trespass  ;  but  where 
it  is  only  a  collateral  circumstance, 
a  matter  of  aggravation,  or  a  mode 
of  committing  the  other  injury,  the 
costs  will  be  no  more  than  the  da- 
mages. 

Thus  full  costs  are  given  for  break- 
ing the  plaintiff's  close  and  im- 
pounding his  cattle.  Barnes  V.Ed- 
gar d,  3  Mod.  39. 

So  where  one  count  was  for  a  tres- 
pass on  land,  and  another  for  carry- 
ing away  a  hog.  Knightley  v.  Bux- 
ton, Say.  on  Costs,  39- 

So  for  a  trespass  in  a  house  and 
consuming  victuals.  Smith  v.  Clarke, 
2  Stra.  1130. 

So  for  entering  the  plaintiff's  close 
and  cutting  his  cable,  whereby  he 
lost  the  use  of  his  boat.  Hairis  v. 
Hughes,  Comb.  324. 

So  for  bringing  diseased  cattle  into 
plaintifl's  close,  and  infecting  his 
cattle.  Anderson  v.  Buckton,  1  Stra. 
192. 

So  for  trespass  and  assault  in 
crim.  con.  Batchelor  v.  Bigg,  2  Bla. 
854.  3  Wils.  319. 

So  for  assault  and  false  imprison- 
ment. 1  Bac.Abr.  315. 

So  for  assault  and  battery,  and 
spoiling  plaintiff's  coals  and  his 
roller.  Milbornv.Read,  Barnes,  134.. 
cited  in  3  Wils.  322. 

So  in  an  action  on  the  riot  act, 
1  Geo.  I.  c.  5.  the  plaintiff  shall 
have  full  costs.  Wit  ham  v.  Hill,  2 
Wils.  91. 

And  so  on  the  9  Geo.  I.  c.  22.  of 
Hue  and  Cry,  though  the  costs  with 
damaues  exceed  £200.  Jackson  v. 
Coleszvorth  Inhab.  1  T.  R.  7 1 . 

In  the  foregoing  cases  a  double  in- 
jury 
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Note ;  Judges  have  differed  as  to  their  notions  of  giving  these  cef- 
tificates  ;  many  having  thought  themselves  bound  by  the  verdict;  others 
thinking  the  statute  meant  to  leave  it  to  their  discretion  on  the  whole 
circumstances  of  the  case :  And  this  seems  to  be  now  the  prevailing 
opinion,  as  otherwise  the  statute  would  be  intirely  useless. 

By  8  &.  9  W.  III.  c.  U.S.  4.,  in  trespass^  if  it  shall  be  certified  by  the 
judgCj  that  it  was  wilful  and  malicious,  the  plaintiff  shall  have  his  full 
costs,  although  the  verdict  shall  be  for  less  than  40s.  (a) 

II.  Of  <izcarding  defendants  theii-  costs. 

By  23  II.  VIII.  c.  15.  In  trespass  upon  5  R.  II.  debt  or  covenant 
upon  any  specialty  on  contract,  detinue,  account  charging  as  bailiff  or 
receiver,  case,  or  upon  any  statute  for  any  offence  or  wrong  immediately 
done  to  the  plaintiff,  if  the  plaintiff  be  nonsuited  after  appearance  of 
the  defendant,  or  any  verdict  against  him,  the  defendant  shall  have  his 
costs^ 

This  statute  does  not  extend  to  an  action  for  ah  escape,  nor  to  ati 
action  upon  8  H.  VI.  for  a  forcible  entry,  nor  to  an  action  *  upon  1  &.  2  r  #33  j  ^ 

Ph. 


jury  is  charged,  and  in  such  cases 
the  jury  may  find  for  the  plaintiff'  as 
to  the  assault  and  trespass,  and  fof 
the  defendant  as  to  the  other  causes, 
but  yet  there  shall  be  no  more  costs 
ihan  damages.  Beck  v.  Nicholls,  1 
Stra.  577.  Cotterell  v.  Jolly,  1  T.  R. 
655  ;  or  where  there  is  no  evidence 
©f  siich  other  cause,  a  general  ver- 
dict will  be  amended  by  the  judge's 
notes.  1  Bac.  Abr.  514.  (in  marg.) 
JIulhck  on  Costs,  S-i,  (n.)  See  also 
ihc  Editor's  note  to  Venn  v.  Philips, 
Salk.  208. 

It  has  been  held,  however,  that 
the  plaintift"  is  not  entitled  to  full 
costs  in  an  action  for  an  assault  and 
disturbance  in  his  quiet  possession. 
Jjoiivre  v.  Woolrick,  1  Ld.  Raym.  566'. 
!Kor  for  an  assalilt  on  plainlitl  and 
striking  his  horse,  whereby  lie  lessen- 
ed the  value  of  it.  Clarke  v.  Othort/, 
1  Stra.  6'24. 

Nor  for  breaking  plaintiff's  house, 
and  keeping  him  out  of  possession  at 
a  great  expcnce,  a-nd  whereby  he 
lost  the  use  of  it.  Blunt  y.Mither, 
1  Stra.  645. 

Many  cases  have  arisen  where  the 
plaintifl"  complained   of  an  assault 


and  injury  to  his  clothes,  as  in  Hani' 
son  \ .  Adshead,  ante  329 (i',  hut  it  now 
seems  settled,  that  where  the  injury 
to  the  clothes  is  a  consequence  of  the 
assault,  or  part  of  the  same  transac- 
tion, it  will  not  entitle  the  plaintiff 
to  more  costs  than  damages.  Mears 
V.  Greenaway,  1  H.  Bla.  295.  Loch- 
•wood  V.  Stannard,  5  T.  R.  482.  See 
also  Batchelor  v.  Bigg,  3  Wils.  319„ 
and  IJullock  on  Costs,  for  this  sub- 
ject at  large. 

It  is  to  be  observed,  that  in  tlio 
cases  where  the  plaintiff  is  not  de- 
prived of  full  costs  by  the  statute  of 
22  &  23  Car.  II.  his  right  to  them 
may  be  prevented  by  a  judge's  certi- 
ficate under  43  Eliz.  c.  6. 

{ii)  But  such  certificate  must  be 
made  in  court,  or  it  will  be  void. 
Sullivan  v.  Montague,  1  Dougl. 
106,  (n.)  And  if  it  appear  thai  the 
trespass  committed  is  wilful  and 
malicious,  the  judge  is  bound  (under 
the  8  .Sit  9  JV.  III.  c.ll.s.  4.)  to  cer- 
tify that  fact,  to  entitle  the  plaintiff 
to  iii^  Costs.  Reynold  v.  Edwards, 
6T.R,  11  ;  but  in  Goody.  JVatkins, 
3  East,  495,  it  has  been  decided  that 
a  judge  has  a  discretionary  power^ 
jg  and 
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P/^.  &  M.  for  an  unlawful  impounding  of  a  distress,  nor  to  an  actiou 
for  peijury  upon  the  statute  of  5  JE/ir.  nor  to  an  assize,  nor  to  an  action 
given  by  a  subsequent  statute. — Anon.  19  Eliz.  2  Leon.  9*  TyrreCs  Ca. 
T.  29  Eliz.  3  Leon,  92.  1  Brown!.  66.  28. 

By  4  Jac.  I.  c.  3.  If  any  person  commence  any  action  of  trespass,  or 
other  action  wherein  the  plaintiff  might  have  costs,  and  after  appearance 
the  defeitdant  become  nonsuited,  or  any  verdict  pass  against  him,  the 
defendant  shall  have  bis  costs. 

In  an  action  on  9  Geo.  I.  by  the  party  grieved  (whose  barns  were 
burnt)  against  the  hundred;  the  court  held  that  the  defendants  werein- 
tilied  to  costs  on  this  statute :  they  having  obtained  a  verdict. — Greetham 
V.  lltind.  of  Theal,  C.  B.  Tr,  5  Geo.  III.  3  Burr.  1733.  (a) 

By  the  8  &  9  W^.  III.  c.  11.  In  trespass,  assault,  false  imprisonment, 
or  ejectment  against  several,  if  any  one  or  more  be  acquitted  by  ver- 
dict, every  person  so  acquitted  shall  recover  his  costs,  unless  the  judge 
shall  immediately  after  trial  in  open  court  certify  upon  record,  that 
diere  was  a  reasonable  ground  for  making  such  person  a  defendant. 

Tliis  statute  extends  only  to  trespass  vi  et  armis,  and  not  to  trespass 
on  the  case,  nor  to  replevin. — Dibbon  v.  Cook,  H.  8  Geo.  II.  2  Stra. 
1005.  (i) 

III.  Costs  in  waste,  tithe,  sci.  fa.  prohibition. 

By  the  8  &  9  fV.  III.  In  aH  actions  of  waste,  debt  for  not  setting  out 
tithe,  where  the  single  valive  found  by  the  jury  does  not  exceed  twenty 
nobles  ;  and  in  a  sci.  fa.  and  suits  upon  prohibition,  the  plaintiff  shall 
recover  his  costs ;  and  if  the  plaintiff  be  nonsuited  or  discontinued,  or 


and  if  he  dccliries  to  certify,    the  defendant,  the  balance  proved  was 

court  will  not  interfere.  under   40s.  yet  defendant,   though 

(a)  So  if  plaintiff  enter  no/i  pro-  within  the  jurisdiction  of  the  county 

sequi,  defendant   shall  have  his  full  court  of  Middlesex,  is  not  entitled  to 

costs  under  8  Eliz.  c.  2.  «.  2.  Cooper  costs  under  the  statute  23  Geo.  II. 

V.  Tiffin,  3  T.  Rep.  511.  c.  33.  s.  Ip.     Heaward  v.  Hopkins, 

{h)  Furthermore  as  to  a  defendant's  2  Dougl.  431.  (448)  nor  if  the  debt 

C04Y*,  it  has  been  held,  that  where  in  is   reduced  under   40*.   by  a    sett- 

assumpsit    against     an     inhabitant,  off.    S.  C.      But  under  the  statute 

within  the  jurisdiction  of  the  county  3  Jac.  I.  c.  15.  where  the  damages 

court  of  Middlesex,  plaintiff  recovers  are  under  40s.  defendant  shall  have 

less   than  40s.   the   defendant  shall  his  coste  if  he  shew  that  he  is  resi- 

have  double  costs,  whether  plaintiff  dent  in  the  city  of  London.     Woolley 

sue  in  his  own  right  or  as  personal  \.  Cloutman,  1  Dougl.  232.  (240  n.) 

representative.     JVase  v.  Wi/burd.  1  And,    generally,  where  plaintiff  is 

DougL  23 1  (246).   If  there  be  a  pica  entitled  to  costs,  defendant  is  so  re- 

of  tender  as  to  part,   and  non  as-  ciprocally.  G  reel  ham  v.  Theal  Hund, 

sumpsit  as   to  the   residue,  and   the  sup. 


issue  on  the  tender  being  found  for 


a  verdict 
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a  verdict  pass  against  him,  the  defendant  shall  recover  his  costs.- — Ingles 
V.  Wadworth  et  al\  H.  2  Geo.  HI.  3  Burr.  1284.   iBla,  355.(a) 

Note  ;  Costs  in  prohibition  shall  be  taxed  from  the  suggestion,  so  as 
to  take  in  the  costs  of  the  motion.  The  statute  extends  only  to  cases 
after  plea  pleaded  or  d<»murrer  joined,  hut  if  there  be  judgment  by  de- 
fault, and  the  plaintiff  have  damages  on  a  writ  of  enquiry  for  the  con- 
tempt in  proceeding  after  the  prohibition  delivered,  which  is  confessed 
by  the  default,  he  will  be  entitled  to  costs  at  common  law.  However, 
as  this  part  of  the  declaration  is  no  more  than  form,  costs  are  allowed 
only  from  the  time  of  the  rule  for  a  prohibition. — Wills  v.  Turner,  H. 
2  Geo.  I.  C.  B.  Sir  E.  Bettison  v*  Dr.  Hijichman,  M.  7  Geo.  I.  C.  B« 

IV.  The  persons  intitled  to,  or  exempt  from,  costs  are 

1 .  Executors  or  administrators. 

2.  Officers. 

3.  Informers. 

4.  Parties  grieved. 

5.  Defendants  in  informations, 

1*  An  executor  or  administrator  pays  costs  in  all  cases  where  he  \i 
defendant.  {Harris  v.  Hennah,  T.  8  8c  9  Geo.  II.  K.  B.)  So  when  he 
is  defendant,  and  judgment  is  given  •  for  him,  he  shall  have  his  costs  :  [  *  332  ^ 
But  when  he  is  plaintiff^  he  shall  pay  no  costs ;  however  this  must  be 
understood  to  be  when  he  is  under  a  necessity  of  naming  himself  execu- 
tor or  administrator,  for  if  he  were  under  no  such  necessity,  he  shall 
pay  costs. — Marsh  v.  Kellowai/f  H.  12  Geo.  II.  B.  R.  2  Stra.  1 106* 
S.  C.  nom.  Marsh  v.  Yellozdey.  {U) 


(a)  In  debt  for  the  penalty  of  the  in  qua.  impedit,  the  court  of  C.  B. 

Stat.  2  Sj-  2>  Edw.W.   c.  13.  ybr  not  held  him  not  entitled  to  costs  under 

setting  out  tithe,  with  a  count  for  the  s.  2.  of  this  stat.     Thrale  v.  Londoti 

single    value.      After   demurrer  the  Bp.  1  H.  Bla.  330. 
case  was  left  to  arbitration,  and  the  On     a    judgment     in    demurrer 

award   was    for  ^6".  13*.  4rf.  single  against  executors  upon  a  question^ 

value.     Held   that   plaintiff  should  whether  they  were  entitled  to  a  gene^ 

not  have  his  costs  on  die  counts  for  ral  or  limited  probate,  no  costs  can 

the   penalty    under  the   stat.   8  <5-  9  be  awarded  on  a  prohibition  against 

rr.  III.  c.  11.   4.5.   the  valiie  not  them.  Scantmelly.  IVilkinson,  3  East^ 

having  been  found  by  a  jury,  but  he  202. 

was  allowed  costs  on  the  count  for  CffJ  If  an  executor  bring  an  aG« 

the  siij*fle  value.    Barnard  v.  Moss,  tion  in  his  own  right,  as  for  trespass, 

1  II.  Bla.  107.  conversion,  ^c.  in  his  own  name,  and 

The  stat.   8  Sp  9  J^-  HT-  does  not  a  verdict  is  given  against  him,  he 

extend  to  a  sci.  fa.  to  repeal  a  patent  shall  pay  costs.     2  Danv.  Abr,  224* 

prosecuted  in  the  king's  name.  R.  v,  Totonley  v.  Steele,  Hut.  79-  Drake  r. 

Miles,  7  T.  Rep.  367.     So   though  Royman^  S»v.  434. 
defendant  had  judgment  on  demurrer 

N  n2  jfJLii 
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An  executor  pays  costs  for  not  going  on  to  trial;  but  not  on  judgment 
as  in  case  of  nonsuit. — Vide  Baynham  v.  Mathews,  T.  4  Geo.  II.  Stra. 
871- («) 

And  where  the  plaintiff  declared  singly  as  executor,  and  on  the  de- 
fendant's pleading  other  executors  named  with  hin!,  moved  the  court 
for  leave  to  discontinue  without  paying  costs,  the  court  refused  it ;  for 
he  ouglit  to  have  known  his  own  title. — Harris  v.  Jones,  M.  4  Geo.  III. 
B.  R.  1  Bla.  451.  3  Burr,  1451.  {b) 

2.  Officers. 


(a)  For  that  is  his  wilful  default. 

(b)  So  where  a  man  and  his  wife 
declare  as  executors,  on  an  assumpsit 
to  them,  after  their  testator's  death, 
and  they  are  nonsuited,  they  shall  pay 
costs,  as  they  need  not  have  named 
themselves  executors,  the  contract 
being  with  themselves.  Jenkins  v. 
Plume,  Salk,  207-  Vide  etiam  Ni- 
cholas V.  Killcgrew,  I  Ld.  llaym.  436. 
Gofdtkwuiee  v.  Petrie,  5  T.  Rep.  234. 
IIulloclc  on  Costs,  174^,  And  indeed 
from  all  the  authorities  it  appears, 
that  an  executor's  exemption  depends 
on  the  obligation  he  is  under,  to  sue 
as  executor,  or  not,  for  if  he  could  sue 
in  jure  propria  he  is  not  protected 
merely  by  naming  himself  executor. 
Portman  v.  Came,  Stra^  682.  Marsh  v, 
Kdloicaij,  sup.  Howard  v.  Radbourn, 
1  Barnes,  130.  Hole  v.  King,  Corny. 
162.  Marsh  v.  Jennedy,  And.  357* 
CockerUl  v.  Ki/naston,  4  T.  Jl.  277- 
Goldikwaite  v.  Petrie,  sup. 

But  where  an  executor  brought 
cssnmjusit  for  his  testator's  money, 
•eceived  by  the  defendant  to  plain- 
tifi's  use,  as  executor,  and  was  non- 
suited, he  shall  not  pay  costs,  for 
be  could  not  sue,  but  as  executor. 
pMves  V.  Mocatto,  Salk.  314.  In 
Culdthwaite  v.  Petrie,  however,  this 
point  is  denied  to  be  law,  and  the 
authority  of  the  case,  as  reported,  is 
cxpresisly  over-ruled  in  Marsh  v.Jcn- 
ncdy^  sup.  The  case,  however,  is 
more  correctly  stated  by  Lord  Holt, 
in  Jenkins  \.  Plume,  sup.  to  which 
the  reader  n  referred. 

If  an  executor  improperly  lends 
his  name  to  a  third  person,  he  shall 
pay  costs.  Comber  v.  Hardcastle,  2 
Bos.  &  Pull.  1 15. 

in   Cocktrill    v.   Kynaston,    sup. 


it  was   held,    that   where    a    man 
(and  wife,  executrix,)  sued  in  trover, 
the  first  count  on  a  trover  and  con- 
version in  testator's  life-time,  the  se- 
cond on  trover,  before,  and  conver- 
sion after  his  decease,  and  the  third 
on  both,   after  his   death,  and  were 
nonsuited,   they  are   not   liable   to 
costs.     But   if    an   executor   bring 
trover,   stating   the  conversion  after 
testator's  death,  and  fail,  he  shall 
pay   costs.     Bollard   v.  Spencer,    7 
T.  Rep.   358.     So   an    executor   or 
administrator  shall  pay  costs  if  he 
delay  the  suit,  Hullock,  189;    but 
not   on   a   judgment   of    non  pros. 
Hawes  v.  Saunders,    3  Burr.   1584. 
Lamley  v.  Kickolls,  Ca.  Prac.  in  C.  P. 
14 ;  contra  Higgs  v.  IVarry,  6  T.  R. 
654.      So   where   an   administrator 
withdrew  his  record  before  trial,   he 
paid  costs ;   but  that  point  was  not 
in  dispute.    Hullock,  192.     And,  as 
leave  to  discontinue  is  in  the  discre- 
tion of  the  court,  it  is  given  with  or 
without  costs,  according  to  circum- 
stances, "though,  in  general,  laches 
will  incur  costs.     So  where  an  exe- 
cutor,  pending  an  action   oi\  bond 
against  the  heir,  discovered   that  the 
estate  on  which  he  relied,   as  assets, 
had  been  alienated  by  the  ancestor, 
he  was  allowed  to  discontinue  with- 
out costs,  on  undertaking  to  bring  a 
fresh   action.     Bennett  v.  Coker,   4 
Burr.  927.  Et  vide  Baynham  v.  Mat- 
tkeuSf  sup.  where  it  was  held,  that 
an  admiuistrator  should  pay  costs  for 
not  going  to  trial.     Sed  secus  on  a 
judgment,  as  in  case  of  a  nonsuit; 
but  where  one  executor  alone  brought 
the  action,   he  was  allowed  to  dis- 
continue, on  payment  of  costs.  Har- 
ris V.  Jones,  sup.     In  Bi^land  v.  Ro- 

biiisuri 


Chap.  VIII.]  costs. 

2.  Officers. 

By  7  Jac.  c.  5.  If  case,  trespass,  battery,  or  false  imprisonment  shall 
be  brought  against  any  justice  of  peace,  mayor,  bailiff,  constable,  S^c. 
concerning  any  thing  by  them  done  by  virtue  of  their  office,  they  may 
plead  the  general  issue,  S^x.  and  if  the  verdict  shall  pass  with  the  de- 
fendant, or  the  plaintiff  shall  be  nonsuited  or  suffer  any  discontinuance 
thereof,  the  defendant  shall  have  his  double  costs  allowed  by  the  judge 
before  whom  the  matter  is  tried. 

This  act  has  been  construed  to  extend  to  under  sheriffs  and  deputy 
constables,  though  they  are  not  particularly  mentioned. — Sir  T.  Raym. 
34.  (a) 

Note ;  The  2]  Jac.  I.  c.  12.  extends  this  act  to  churchwardens  and 
overseers  of  the  poor. 

The  officer  must  get  a  certificate  from  the  judge,  that  the  action  was 
brought  against  him  for  something  done  in  the  execution  of  his  office, 
in  order  to  intitle  himself  to  double  costs.-— Jnon.  E.  1  W.  Sc  M. 
2  Vent.  45.  (6) 

In 
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binson,  3  Salk.  105,  and  Booth  v. 
Holt,  2  H.  Bla.  277,  it  was  held, 
that,  in  general,  executors  do  not  pay 
costs  on  a  nonsuit.  Nor  on  judgment, 
as  in  case  of  a  nonsuit.  Bennett  v, 
Coker,  sup.  In  Williams  \.  Br ahani, 
or  Riley,  1  H.  Bla.  566.  it  was  held, 
that  where  executors  are  liable  to 
posts  in  the  original  action,  they  are 
equally  so  in  error.  And  where  de- 
fendant pleads  bankruptcy  to  an  ac- 
tion by  an  executor  or  administrator, 
and  obtains  a  verdict,  plaintiff'  shall 
not  pay  costs,  under  5  Geo.  II.  c.  30. 
s.  7.  Martin  v.  Norfolk,  1  II.  Bla. 
528.  So  where  an  executor  sued  on 
a  policy  effected  by  his  testator  for 
himself  and  two  others,  who  survived 
him,  and  was  nonsuited,  the  court 
of  C.  B.  held,  he  should  not  pay 
costs,  though  the  survivors  might 
have  sued  alone.  IFilton  v.  Hamil- 
ton, 1  Bos.  &  Pull.  445,  So  where 
an  administratrix  sued  on  a  breach 
of  covenant,  after  her  intestate's  death, 
and  had  judgment  against  her,  on 
demurrer  she  shall  not  pay  costs. 
Tattersall  v.  Groote,  2  Bos.  &  Pull. 
253.  So  where  pxecutors  sued  their 
testator's  lessor  pn  his  covenant  for 
not  finding  timber  for  repairs,  upon 
9l  dcn^and  ipatje  by  thpiii  after  tes- 


tator's death,  they  were  held  not  li- 
able to  costs  on  judgment,  as  in  case 
of  a  nonsuit ;  for  though  the  breach 
happened  in  their  own  time,  they 
could  not  declare  as  executors,  on 
a  contract  made  with  their  testator. 
Cooke  v.  Lucas,  2  East,  395. 

On  a  view  of  all  the  foregoing 
cases,  it  is  submitted  to  be  sound 
doctrine,  that  if  an  executor  or  ad- 
ministrator must  sue  as  such  on  the 
contract,  made  with  his  testator  or 
intestate,  he  shall  not  pay  costs, 
though  the  cause  of  action  arose 
after  the  death  of  him  whom  they 
represent.  And  perhaps  the  firm 
principle  on  which  the  exemption  of 
representations  rests,  is  not  the  igno- 
rance under  which  they  may  be  sup- 
posed to  lie,  but  the  description  in 
the  Stat,  of  23 /^c».  VIII.  c.  15.  of 
the  actions  in  which  costs  are  to  be 
paid,  <viz.  '■  Upon  any  especially 
"  made  to  the  plaintiff,  or  any  con- 
"  tract  supposed  to  be  made  between 
"  the  plaintiff  and  any  other  person." 
Tattersall  v.  Groote,  sup.  and  Cooke 
V.  Lucas,  sup. 

(a)  No  case  to  this   point  in  2\ 
Raym.  or  in  Ld.  Raym. 

{b)  Vide    Grindley  v.  Holloxcay, 
Dougl.  2i)4  (307;.  S.  P. ;  unless  it  so 

appear 
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In  trespass  for  taking  a  gun,  the  plaintiff  discontinued  with  leave  of 
the  court,  and  upon  motion  for  a  direction  to  the  master  to  tax  double 
costs,  upon  producing  an  affidavit  that  the  action  was  brought  against 
him  for  what  he  did  in  the  execution  of  his  office  as  justice  of  peace, 
a  rule  was  granted  accordingly,  the  court  saying  that  where  there  was 
a  verdict  for  the  defendant,  and  no  certificate  from  the  judge,  (or  after 
a  nonsuit)  a  suggestion  on  the  roll  was  proper,  but  that  it  was  not 
necessary  in  the  present  case  ;  for  where  there  is  a  discontinuance  with 
Jeave  of  the  court,  it  is  always  upon  payment  of  costs  ;  and  therefore 
here  it  must  be  upon  payment  of  ()ppble  costs. — Devenish  v.  Martin, 
E.  1734.  2  Stra.  974.  (a) 

5.  Informers. 
[  SSS 1  A  common  informer  can  in  no  case  recover  costs,  except  expressly 
given  by  the  statute  j  {Plymouth  v.  CollingSy  B.  4W.  III.  Carth.  230.) 
but  in  an  action  on  a  statute  by  the  party  grieved  for  a  certain  penalty, 
the  plaintiff  shall  recover  costs  within  the  statute  of  Gloucester,  which 
gives  costs  in  all  cases  where  the  party  is  to  recover  damages.  {Shore  v. 
Madisten,  Salk.  206.)  But  where  the  duty  is  iiicertain,  as  to  recover 
treble  damages  upon  the  statute  of  waste,  or  on  2  Ed.  VI.  for  not  setting 
out  of  tithe,  there  the  plaintiff  shall  not  have  any  costs. — North  v.  Win- 
gate,  M.  1640.  Cro.  Car.  560. 

Note ;  Where  the  penalty  is  given  to  a  common  informer,  though  the 
party  grieved  happen  to  bring  the  action,  he  must  bring  it  as  a  con\- 
)non  informer,  and  shall  not  have  costs. — T.  15  Geo.  FI.  C.  B. 

4.  Parties  grieved. 

By5lV.&^M.  c.  11.  All  parties  indicted,  prosecuting  a  certiorari 
to  remove  an  indictment  or  presentment  of  trespass  or  misdemeanor  be- 
fore trial  had  from  the  general  or  quarter  sessions,  shall  before  the  al- 
lowance thereof  find  two  sufficient  manucaptors,  who  shall  enter  into  re- 
cognizance before  one  or  two  justices  of  the  county  or  place  in  the  sum 


appear  upon    the    facts    found   on  Geo.  Ul.  c  JO.  s.Qg.  und  26  Geo.  III. 

a   special  verdict.     Rqiin  v.  Pickins,  c.  40.  s.  31.     Baldwin  v.  Tankard,  1 

Dougl.  294  (307.)  in  notis.  And  the  11.  lila.  28. 

judge's  certificate    must   also   state         If  in  an  action  against  excise  offi- 

that    the   defendant    was     such   an  ccrs  for  seizing  goods,  they  do  not 

officer  as  the  act  intends.     Harpur  tender  amends  before  suit,  but  pay 

\.Carr,7  T.  Rep,  448.  money  into   court,  they  shall  on   a 

(c)  A  judge's  certificate  that  a  cus-  verdict  have  but  single  costs  under 

tom-house  officer  had  probable  cause  23  Geo.  111.  c.  70.  s.  31.  though  it  is 

for  seizing  goods,  does  not  extrnd  to  doubtful    whether,   if    they    tender 

injuries  accompanying  such  seizure,  amends,  they  are  not  entitled  to  trc- 

so  as  to  prevent  plaintiff  fj:ora  reco-  ble  costs.    Collins  v.  3Jorgan,    1  II. 

yering  damages  and  costs,  under  23  ^la.  244. 

of 


Chap.  VIII.]  costs. 

of  £^0y  with  condition  to  appear  and  plead,  and  to  procure  the  issue  to 
be  tried  at  the  next  assizes,  aad  such  recognizance  shall  be  certified  into 
the  court  of  K.  B.  and  the  name  of  the  prosecutor  (if  he  be  the  party 
grieved  or  injured,  or  some  public  officer)  to  be  indorsed  on  the  back 
of  the  indictment  returned;  and  if  the  defendant  be  convicted,  the 
court  of  K.  B.  shall  give  reasonable  costs  to  the  prosecutor,  if  he  be 
the  party  grieved  or  injured,  or  be  a  justice  of  the  peace,  mayor,  bai- 
liff, Sfc.  who  shall  prosecute  on  account  of  any  fact  that  concerned 
him  as  an  officer  to  prosecute  or  present.  («) 

A  party  injured  within  the  meaning  of  this  act  must  be  such  a  one  as 
lias  received  some  real  injury,  {b)  and  therefore  where  the  defendant  was 
prosecuted  for  an  attempt  to  burn  the  house  of  J.  S.  and  tor  that  pur- 
pose soliciting  M.  to  assist  her,  it  was  holden  that  the  prosecutors 
(who  were  M.  and  G.  next  door  neighbours  to  J.  S.)  were  not  intitled 
to  costs,  and  it  was  said  neither  would  J.  S.  if  he  had  prosecuted. — 
Hex  V.  M.  Incieton,  M.  20  Geo.  II.  1  Wils.  139.  S.  C.  nom.  Rex  v. 
Ingleton. 

5.  Defendants  in  informations. 

By  l^Eliz.  c.  5.  (which  is  made  perpetual  hy  27  Elk.  c.  10.)  if  any 
informer  or  plaintiff  upon  a  penal  statute  shall  willingly  delay  his  suit,  or 
discontinue  or  be  nonsuited,  or  have  a  verdict  agaiust  him,  or  judgment 
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(a)  A  justice  of  peace,  who  pro- 
secuted a  gaoler  to  conviction,  for 
suffering  a  tiiarged  felon  to  escape, 
is  not  enlitlod  to  the  costs  of  the 
conviction  under  the  5  Sj-  d  IV.  8f  M. 
c.  1 1 .  5.  3.  Rex  v.  Sharpness,  2  T. 
Rep.  47-  But  if  he  were  to  present 
a  road,  and  the  defendant  were  in- 
dicted and  convicted,  he  would  be 
entitled  to  costs  as  a  public  prose- 
cutor, ut  senib.  in  S.  C.  Et  vide  Hex 
v.  Kettleworth,  5  T.  Rep.  33  S.  P. 

So  if  he  were  to  indict  aq  inferior 
officer  for  disobedience,  and  convict 
him.  R.  v.  Sharpness,  sup.  where  it 
is  said  that  the  clerk  of  the  peace  is 
a  public  prosecutor  within  the  act, 
but  the  prosecutor  in  a  trial  at  bar 
is  not.  And  it  seems  doubtful  whe- 
ther the  real  prosecutor,  who  is  the 
person  aggrieved,  is  entitled  to  costs, 
if  his  name  appear  not  on  the  back 
of  the  indictment.  S.  C. 

(bj  Further,  as  to  parties  grieved 


within  this  act,  it  has  be(n  hold  that 
a  prosecutor,  for  stopping  a  common 
footway,  which  he  iiud  always  used 
as  such.  R.  V.  IViUiamson,  /  1.  i\ep. 
32. 

So  it  has  been  held,  thai  one  who 
recovered  damages  against  the  sheriff 
for  not  taking  bail  under  the  23 
Hm.  \'I.  c.  y  is  entitled  to  costs. 
Crcswdl  V.  Houghton y  6  T.  Rep, 
365. 

So  is  a  prisoner  suing  as  a  party 
grieved  under  the  ha.  cor.  act,  and 
recovering  for  refusal  a  copy  of  the 
warrant  of  his  commitment.  If^urd 
V.  Siiell,  1  11.  Bla.  10. 

And  where  a  judge  on  the  trial  of 
an  indictment  for  not  repairing  a 
road,  certify  that  the  defence  was 
frivolous,  without  awarding  costs  in 
express  terms,  under  13  GVo.  III. 
c.  78.  the  prosecutor  shall  have  his 
costs.  Rex  V.  Clifton  Inhabitants,  6 
T.  Rep.  344. 

at 
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at  law,  he  shall  pay  the  defendant  his  costs. — Duthy  v.Tito,  H.  17 
Geo.  II.  2  Stra.  1203. 
[  334  ]        This  statute  extends  only  to  common  informers,  who  are  to  have  the 
benefit  of  the  penalty,  and  not  where  tlie  penally  or  part  of  it  is  given 
to  the  party  grieved. — KirkJiam  v.  JVheelet/,  T.  1695.   Salk.  30. 

N.  B.  Prosecutors  g.  tarn,  are  looked  upon  as  common  informers.— 
S.  C.  Boghead's  Ca.  E.  30  EHz.  2  Leon.  Il6.r«; 

There  is  a  proviso  that  it  shall  not  extend  to  any  officers  who  are  used 
to  exhibit  informations,  but  it  must  appear  upon  record,  else  the  court 
will  take  him  to  be  a  common  informer,  and  will  not  admit  affidavits  to 
the  contrary— E/c?g  q.  t.  v.  Stephens,  H.  10  Geo.  I.  2  Raym.  1333. 

By  4,  k,  5  fV.  3^  M.  c.  18.  The  informer  is  to  enter  inlo  a  recognizance 
of  £20  to  prosecute  the  information,  and  abide  by  such  orders  as  the 
court  shall  direct ;  and  if  the  prosecutor  do  not,  within  one  year  after 
issue  joined,  procure  the  same  to  be  tried,  or  if  upon  such  trial  a  ver- 
dict pass  for  the  defendant,  or  in  case  of  a  nolle  prosequi,  the  court  of 
K.  B.  is  authorized  to  award  the  defendant  his  costs,  unless  the  judge 
before  whom  such  information  shall  be  tried,  shall  at  the  trial,  in  open 
court,  certify  upon  record,  that  there  was  a  reasonable  cause  for  exhi.. 
biting  such  information. 

If  there  be  several  defendants,  some  of  which  are  acquitted  and  others 
found  guilty,  none  of  them  shall  have  costs,  for  till  8  &  9  W.  III.  c.  II. 
the  plaintiff  never  paid  costs  in  any  actiori  if  but  one  defendant  were 
found  guilty ;  and  the  4  &  5  W.  8f  M.  cannot  be  intanded  to  make  pro- 
secutors otherwise  liable  than  as  plaintiffs  were  in  other  actions.— i?.  v, 
Danvers,  1707.  Salk.  194.  C^; 

V.  Costs  in  traverses. 

The  statute  of  Gloucester  extends  only  to  give  costs  in  actions  real^, 
personal,  and  mixed,  therefore  traverses  of  inquisitions  are  not  within  it. 


(a)  The  3d   sect,  of  this  statute,  (b)  Where  a  q.  t.  informer  in  debt 

which  gives   costs  to  defendants   in  on  21  //e//.  VIII.  c.  13.  (for  non-resi- 

popular  actions  if  plaintiff  be  non-  deuce)  is  nonsuited,  defendant  shall 

suit,  extends  to  subsequent  as  well  have  his  costs.    Wilkinson  q.t.  \.Al~ 

as  prior  statutes ;  and  where  a  pc-  lott.  Coup.  36'6. 

nalty  is   given   by  an  action,   subse-  On    a   rule    for   an     information, 

quent  to  the  stat.  of  Gloucester,   to  though  the  court  refused   to  make  it 

the  party  grieved,  he  shall  have  his-  absolute,  yet  (for  the  liist  time)  they 

costs   if   he  succeed ;  and  if   he    be  ordered  di  i'endanl   to  pay  the  costs 

nonsuit,  or  a  verdict  against  him,  he  under  the  particular  circumstancei^ 

shall   pay  defendant's  costs.     U'tlli-  «f  the  case.     Ji.  v,  Morj^an,  Dougl, 


ams  q.  t.  v.  Drexoe,  Willes,  39'-2.  Ply-      300  (311). 

mouth  Mayor,  <§-c.  v.  Werrin^,  ibid. 

*^0, 


AncI 
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And  note  •  a  nodanter  is  not  an  action  but  a  traverse. — R.  v.  Glassenhy 
/w/w6.H.  1737.  Stra.  1069.  («) 

VI.  Costs,  where  doubled  or  trebled. 

Where  damages  were  before  recoverable,  and  are  by  any  statute  in- 
creased to  double  or  treble  the  value ;  costs  also  as  parcel  of  the  da- 
mages shall  likewise  be  doubled  or  trebled. — Child  v.  SandSf  H.  5 
W.  III.  Carth.  297. 

But  where  a  statute  gives  damages  double  or  treble,  where  no  da- 
mages were  formerly  recoverable,  no  costs  shall  be  allowed. — S.  C.  (b) 

VII.  How  to  be  assessed  where  pleadings  are  double  or  treble. 

By  4  &.  5  Ann.  c.  16.  any  defendant  or  plaintiff  in  replevin  may,  with 
leave  of  the  court,  plead  as  many  several  matters  as  he  shall  think  ne- 
cessary for  his  defence,  provided  that  if  any  such  matter  sliall  upon  de- 
piurrer  joined  be  judged  insufficient,  *  costs  shall  be  given  at  the  dis-  r*33oJ 
cretion  of  the  court ;  or  if  a  verdict  shall  be  found  upon  any  issue  in 
the  said  cause  for  the  plaintiff  or  defendant,  costs  shall  also  be  given  in 
like  manner,  unless  the  judge  who  tried  the  said  issue  shall  certify,  that 
the  said  defendant  or  plaintiff  in  replevin  had  a  probable  cause  to  plead 
such  matter. 

In  trespass  the  defendant  pleaded  three  different  justifications  to  three 
different  counts,  and  on  issue  joined  had  a  verdict  for  him  on  two,  and 
against  him  on  the  third.  On  motion  this  was  holden  not  to  be  a  case 
within  this  act,  and  the  plaintiff  intitled  at  commou  law  to  costs  on  the 
whole  declaration. — M.  4  Geo.  HI.  C.  B. 

In  trespass  the  defendant  pleaded  not  guilty  and  several  justifications ; 
upon  the  trial,  the  plaintiff  not  proving  his  possession  in  the  locus  in 
quo,  the  defendant  had  a  verdict,  and  by  direction  of  Denison,  J.  the 
verdict  was  entered  upon  the  general  issue  only ;  upon  which  there  waa 
a  motion  for  a  venire  de  novo.  (Bartlet  v.  Spooner,  E.  1751.  C.  B.)  But 


(a)  In  the  traverse  of  an  inquisi-  tied  to  treble  damages  and  costs  un- 

tion  in  an  extent  in  aid,  if  the  jury  less  he  shews  that  the  distress  was 

find  part  for  the  king,  and   part  for  appraised,   and   expressly   refers   to 

the  defendant,  the  latter  must  pay  the  statute.  Anon.  1  Ld.  Rayra.  3i2. 

the  court  fees.     Ji.  v.  JFuudward,  I  Nor  is  a  plaintiff  entitled   to  double 

llaym.  7o6.  costs  under  the  statute  11  Geo.  II.  c. 

{b)   In  case  for  a  rescoiis  of  a  dis-  IQ.  s.  22.  on  an  averment  for  a  rent 

tress  for  rent  upon  the  statute  2  If^.  4"  charge,  if  he  be  nonsuited.     Lindoii 

M.  sess.  I.e.  5.   plaintitF  shall  reco-  v.  Collins,  Willes,   429.     But  he  is 

ver  treble  the  costs  and  damages,  for  entitled  to  treble  costs,  though  non- 

the  latter  are  not  given,  but  increas-  suited,   under  the  100th  sect,  of  the 

ed  by  the  statute.     Laxison  v.  Storie,  building  act  of  14  Geo.  III.  c.  78- 


Salk.  205.     1  Ld.  Raym.    19.     But      Collins  v.  Toney,  9  East,  322. 
plaintiff  in   such  a  case  is  not  enti- 


the 
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the  court  refused  the  motion,  saying  the  verdict  was  complete,  and  de- 
termined the  cause,  that  the  plaintiff  was  not  iotitled  to  damages,  though 
they  said  the  plaintiff  might  have  msisted  to  have  a  verdict  entered  on 
the  other  issues,  for  the  sake  of  costs  which  he  would  be  entitled  to, 
unless  tlie  judge  certified  that  the  defendant  had  probable  cause  to  plead 
auch  plea.— Dayre/  v.  Briggs,  T.  25  Geo.  II.  K.  B.  S.  P.  (a) 

VIII.  Where 


(a)  As  to  costs  where  there  are  se- 
veral defendants,  or  various  issues,  it 
has  been  held.  That  in  an  action 
against  two,  one  suffered  judgment 
by  default,  and  the  other  obtained 
judgment  as  in  a  nonsuit,  yet  he 
shall  not  have  any  costs.  Wetter  v. 
Goyton,  1  Burr.  357. 

Nor  shall  one  out  of  two  defend- 
ants, in  replevin,  where  he  alone  is 
acquitted.  Ingles  v.  Wadworth,  1 
Bla.  355.  3  Burr.  1284. 

On  amending  a  plea,  with  liberty 
for  plaintiff  to  reply  de  novo,  costs 
will  only  be  allowed  in  proportion 
to  the  necessary  alterations  occa- 
sioned by  amending  the  plea.  R.  v. 
Fhillips,  2  Burr.  757- 

Where  issues  were  joined  on  several 
counts,  and  on  some  defendant  ob- 
tained a  verdict,  yet  he  shall  not 
have  his  costs,  even  on  that  part  of 
the  record  which  was  found  for  him. 
Butcher  v.  Green,  2  Dougl.  652, 
{677)- 

So  where  there  were  two  counts, 
and  a  joinder  in  demurrer  on  the 
plea  to  one,  and  a  plea  to  the  other, 
and  judgment  was  for  defendant  in 
the  former,  though  in  the  latter  the 
verdict  was  against  him,  yet  the 
plaintiff  shall  have  his  costs  on  the 
verdict,  but  not  so  shall  the  defend- 
ant on  his  judgment  on  the  de- 
murrer. Astley  V.  Young,  2  Burr. 
1232. 

If  plaintiff  take  issue  on  several 
pleas,  one  of  which  issues  is  found 
insufficient,  and  he  recovers  on  all 
the  rest,  and  enters  up  judgment,  yet 
he  shall  not  have  costs  on  the  issue 
found  for  the  defendant,  but  if  the 
judgment  had  been  arrested,  he 
would  not  have  been  allowed  any 
costs.  Kirk  v.  Nowill,  1  T.  Rep. 
266.    2  Dougl.  678  (n),  8vo.  edit. 


If  an  avowant  in  replevin,  after 
verdict  for  the  plaintiiF,  obtain  judg- 
ment non  obstante  veredicto,  in  con- 
sequence ol  plaintiff's  pleas  in  bar 
being  bad,  he  shall  not  have  any 
costs  subsequent  to  such  pleas,  for 
he  should  have  demurred  to  thepi. 
Da  Costa  v.  Clarke,  2  Bos.  &  Pull. 
376, 

Two  defendants  in  assumpsit,  one 
suffered  judgment  by  default,  and 
the  other  had  a  verdict,  the  latter 
shall  have  his  costs.  Shrubb  v.  Bar- 
rett, 2  H.  Bla.  28. 

If  defendant  plead  several  pleas, 
and  one  be  adjudged  bad  on  demur- 
rer to  plaintiff's  replication,  plaintiff 
is  entitled  to  deduct  his  costs  from 
those  taxed  for  the  plaintiff  on  the 
postea,  if  defendant  should  after.- 
wards  recover  on  the  other  pleas, 
even  though  it  appear  by  the  record, 
that  plaintiff  had  no  cause  of  ac- 
tion. Duberly  v.  Page,  2  T.  Rep. 
391. 

If  there  be  two  counts  for  distinct 
causes  of  action,  and  defendant 
makesdefault  as  to  one,  but  obtains 
a  verdict  as  to  the  other,  he  shall 
have  costs  on  the  latter  count,  and 
the  plaintiff  on  the  first.  Day 
v.  Hanks,  3  T.  Rep.  654,  which  case 
was  recognized  by  Le  Blanc,  J.  in 
Griffiths  V.  Duties,  8  T.  Rep.  467, 
where  in  trespass  there  was  but  one 
count,  but  several  pleas  of  justifica- 
tion, on  which  issue  was  taken,  and 
a  new  assignment,  whereupon  de- 
fault was  made,  and  a  venire  issued 
to  assess  as  well  the  damages  on  the 
judgment  by  default,  as  to  try  the 
issues  joined ;  and  all  being  found 
for  defendant,  he  wtts  held  entitled  to 
the  costs  on  such  issues. 

Where  defendant  in  assumpsit 
pleaded  the  general  issue,  and   the 

statute 
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VIII.  Where  a  special  jury. 

By  24  Geo.  II.  the  party  who  moves  for  the  special  jury  shall  pay  the 
whole  expence  occasioned  thereby,  and  in  the  taxation  of  costs  be  allowed 


no 


statute  of  limitations,  as  to  the  whole 
deraand,  and  as  to  part,  that  the  pro- 
mises were  made  by  her  testator, 
and  one  A.  B.  jointly,  which  J.  B. 
survived,  and  the  last  issue  was  in 
favour  of  defendant,  the  two  others 
being  found  for  tiie  plaintiff,  who  had 
judgment  for  the  rest  with  costs. 
Held,  that  defendant  was  not  en- 
titled to  deduct  the  costs  on  the  issue 
found  for  her,  from  the  costs  of  the 
plaintiff  on  the  issues  found  for  him. 
Scd  secus  where  all  the  issues  at  the 
trial  arc  found  for  the  defendant,  but 
plaintiff  has  judgment  in  demurrer, 
and  recovers  damages  in  a  Avrit  of 
inquiry.  Postan  v.  Staniiay,  5  East, 
261. 

In  replevin,  where  some  issues  are 
found  for  the  plaintiff,  and  some  for 
defendant,  the  latter  shall  be  allowed 
the  costs  of  those  found  for  him  out 
of  the  general  costs  of  the  verdict, 
unless  the  judge  certifies  that  the 
plaintiff  had  probable  cause  for 
pleading  the  matters  on  which  those 
issues  are  joined,  Dodd  v.  Joddrell, 
2  T.  Rep,  23j.  And  defendant  is 
entitled  not  only  to  the  costs  which 
form,  but  also  of  the  trial  of,  those 
issues  which  are  found  in  his  favour. 
Brook  V.  Willett,  2  H.  Bla.  435. 

Where,  in  a  quo  ■warranto  informa- 
tion, any  one  of  several  issues  is 
found  for  the  prosecutor,  and  judg- 
ment of  ouster  is  given  on  that,  he 
shall  have  his  costs  on  all.  R.  v. 
Downes,  1  T.  Rep.  453. 

To  a  single  count  in  trespass,  de- 
fendant justifies  in  part  only,  and 
plaintiff  new  assigns,  without  taking 
issue  on  the  special  plea,  and  obtains 
a  verdict,  he  shall  have  the  costs  of 
all  the  pleadings.  Gundri/  v.  Start, 
I  T.  Rep.  636. 

An  inclosuro  act  having  directed 
that  dissatisfied  parties  might  try 
their  rights  at  law,  adding,  •'  that  if 


"  the  verdict  should  be  in  favour  of 
"  the  commissioners'  award,  the 
"  plaintiff  should  pay  the  costs,  and 
"  if  against  it,  then  that  the  costs 
"  should  be  borne  by  the  proprietors 
'*  at  large,"  a  proprietor  brought  his 
action,  claiming  nine  distinct  rights, 
but  he  only  recovered  for  three. 
Held,  that  he  should  only  have  his 
costs  for  the  three  on  which  he  re- 
covered. Braitlmaite  v.  Bradford, 
6  T.  Rep.  5.99. 

In  Vellum  v.  Simpson,  2  Bos.  & 
Pull.  369,  Heath,  J.  held,  that  the 
Stat,  of  4  &  5  ^nn.  c.  16,  being  re- 
medial, it  should  be  so  construed  a» 
to  advance  the  remedy,  and  the  con- 
structions adopted  upon  it  have  been 
analogous  to  that  put  on  the  sta- 
tute of  Gloucester,  which  has  been 
held  to  give  all  the  costs  of  the  suit, 
though  in  terms  it  gives  only  the  costs 
of  the  writ;  and  a  defendant  in  error 
was  held  entitled  to  all  his  costs  un- 
der this  act,  where  the  writ  was 
quashed  for  having  been  brought  by 
Si  feme  covcrte,  without  the  consent  of 
her  husband.  M'Namara  v.  Fisher, 
S  T.  Rep.  302. 

If  there  be  several  issues,  and  any 
one  of  them  be  found  for  the  plain- 
tiff, he  shall  have  his  costs.  Tem- 
pest V.  Metcalfe  (in  B.  R.)  1  Wils. 
331.  And  though  his  verdict  be  on 
one  count  only,  yet  his  costs  shall 
be  taxed  for  the  whole  declaration. 
Bridges  V.  Raymond,  (in  C.  B.)  2  Bla. 
800.  Norris  v.  Waldron,  (in  C.  B.) 
2  Bla.  1199.  Spicerv.Teasdule,  (in 
C.  B.)  2  Bos.  &  Pull.  49.  But  in 
Penson  v.  Lee,  2  Bos.  &  Pull.  330, 
the  court  of  C.  B.  declared,  that  their 
practice  on  this  point  should,  in  fu- 
ture, be  conformable  to  that  of  the 
court  of  K.  B.,  and  accordingl)'  in 
an  action  on  a  policy,  with  a  count 
for  money  had  and  received,  where 
the  defendant   paid   no   money  into 

court. 
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no  more  than  if  it  had  been  a  common  jury ;  unless  the  judge,  immedi- 
ately after  trial  in  open  court,  certify  that  it  was  a  cause  proper  to  be 
tried  by  a  special  jury :  and  the  special  jury  shall  have  only  what  the 
judge  allows,  not  exceeding  one  guinea,  (a) 

As  there  are  some  cases  relating  to  costs  which  could  not  be  taken  no- 
tice of  vnder  the  foregoing  heads,  it  zcill  not  be  improper  to  insert  them 
together  in  this  place. 

One  defendant  gave  a  general  release  to  the  plaintiff  after  the  costs 
of  nonsuit  taxed,  and  upon  motion  he  was  ordered  to  pay  the  other  lie- 
fendants  their  shares.— I>tfr/oa?  v.  CoUinson,  T.  24  Geo.  II. 

JBach  defendant  is  answerable  for  the  whole  costs :  therefore  iq  an 
ejectment  against  several,  where  the  defendants  defended  severally;  at 
[  *S36  j  the  assizes  one  confessed  and  had  a  verdict  *  against  hiro;  and  others  did 
not  confess ;  the  court  upon  application  said  the  officer  must  tax  the 
same  costs  against  all  the  defendants.  If  after  the  plaintiff  has  had 
satisfaction  against  one,  be  should  take  it  against  another,  such  defendant 
may  apply  to  the  court. — Wilson  v.  Fome,  E.  32  Gfeo.  II.  C.  B. 

Costs  upon  feigned  issues  were  formerly  held  to  follow  the  event  of 
the  verdict  in  like  manner  as  if  it  were  an  adver^ry  suit. — Herbert  v. 


court,  but  established  in  his  defence 
that  the  risk  never  commenced,  and 
the  plaintiff  only  recovered  the  pre- 
mium. It  was  held,  that  the  plain- 
tiff should  only  have  the  costs  of  the 
count  on  which  he  recovered,  and  so 
much  of  the  costs  of  the  trial  as  he 
had  incurred  in  support  of  that 
count,  but  that  neither  party  should 
have  the  costs  of  the  special  count. 

And,  in  general,  it  is  a  rule,  that 
wherever  the  plaintiff  would  be  en- 
titled to  costs,  the  defendant  is  reci- 
procally so.  Miller  v.  Ycrrawatf,  3 
Burr.  1723.  But  costs  cannot  be  set 
against  costs.  Duthy  v.  Tito,  2  Str. 
1203.  And  as  to  the  method  of 
taxing  costs,  where  defendant  pleads 
doubly,  on  one  of  which  pleas  a  ver- 
dict is  found  for  the  plaintiff,  and  on 
the  other  judgment  is  given  for  the 
defendant,  vide  Cook  v.  -Sayer,  2  Stra. 
1203. 

To  the  eight  foregoing  sections  or 
ditisions  of  this  subject,  it  is  submit' 
te4,  that  four  more  might  have  been 
satisfactorily  added  to  the  text,  viz. 


IX.  Of  costs  on  feigned  issues.  X. 
Of  the  costs  of  a  former  action,  or 
trial,  and  therein  of  the  costs  of  not 
proceeding  to  trial,  or  executing  a 
writ  of  inquiry,  according  to  notice, 
XI.  Of  the  costs  on  payment  of  mo- 
ney into  court.  And,  XII.  Of  secu- 
rity for  costs.  But  es  the  learned 
Atithor  has  not  deemed  it  necessary  to 
frame  distinct  subdivisions,  though  he 
has  (in  pa.  336  a.)  supplied  the  reader 
•with  a  solitary  case  on  both  the  IXth 
and  Xth  additional  points,  the  present 
Editor  considers  it  would  be  improper 
for  him,  in  this  instance  only,  to  in- 
terfere with  the  text,  more  especially 
as  his  duty  is  here  confined  to  the  office 
of  a  bare  annotator  upon  it. 

(a)  Upon  this  act  it  was  held,  that 
if  the  verdict  is  for  the  party  who 
moved  for  the  special  jury,  the  extra 
allowances,  and  all  expences,  except 
for  the  actual  striking,  should  be 
taxed  against  the  losing  party.  Ha* 
niilton  V.  Style,  and  Wilkes  v.  Eames^ 
2  Stra.  1080. 

WilUamsotii 
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Williamson f  E.  25  Geo.  II.  1  Wils.  324,  But  vuk  Iloskins  v.  Lord 
Berkley,  4  T.  Rep.  402.  {a) 

In  cross  actions  of  assault  eacli  party  being  nonsuited,  5.  bad  his  costs 
taxed  at  £9.  10s.  and  P.  his  at  £13.  lO*.  whereupon  he  moved  to  be  at 
liberty  to  deduct  \he  £9-  IO5.  out  of  thec£l3.  \0s.  paid  by  him  into 
the  sheriff's  hands ;  rule  to  shew  cause,  but  tlie  defendant  not  consent- 
ing, the  court  said  they  could  not  do  it. — Powel  v.  Smith,  T.  25 
Geo.  II.    Duthy  V.  Tito,  Stra.  1203.  S.  P. 

So  in  an  action  of  trespass  against  four  three  were  acquitted,  and  mo- 
tion OH  their  behalf  that  their  costs  might  be  deducted  out  of  what  the 
fourth  defendant  was  to  pay  upon  an  affidavit  that  the  plaintiff  was  a 
travelling  Jew,  Sfc.  denied.  (Mordica  v.  Nutting  S^  aF,  1749.)  But  where 
Roberts  had  brought  an  action  agaitist  Biggs  and  others,  and  Biggs  had 
brought  a  cross  action  against  Roberts,  the  court  of  C.  B.  ordered  that 

upon  Biggs  acknowledging  satisfaction  for  <£ on  the  record  in  the 

cause  in  which  he  was  plaintiff,  the  plaintiff  in  the  other  cause  in  which 
lie  {Biggs)  and  others  were  defendants,  should  be  restrained  from  taking 
out  execution.— i?o6€rfs  v.  Biggs,  E.  27  Geo.  II.    S.  C.  Barnes,  146. 

So  where  a  plaintiff  being  nonsuited  the  defendant  took  out  a  ji.fa. 
and  levied  part  of  the  costs,  and  at  the  same  time  took  out  a  ca.  sa.  for 
the  rest,  and  took  the  plaintiff  in  execution,  which  being  inegular,  the 
court  set  it  aside  with  costs ;  the  defendant  moved  that  the  proceedings 
against  him  on  account  of  these  costs  should  be  stayed,  upon  his  entering 
up  satisfaction  upon  the  judgment  obtained  by  him  for  the  sum  at  which 
the  costs  for  the  irregularity  Mere  taxed,  and  upon  shewing  cause  the 
rule  was  made  absolute. — Wills  v.  Crabb,  E.  24  Geo.  II. 

Motion  for  judgment  as  in  case  of  a  nonsuit,  and  that  the  master 
should  tax  the  costs  for  not  going  on  to  trial  at  the  same  time,  refused, 
for  the  costs  in  the  two  cases  ought  not  to  be  blended,  being  founded 
upon  different  rights :  but  if  on.  shewing  cause  against  the  judgment  of 
nonsuit,  the  court  give  the  plaintiff  further  time,  it  is  always  on  paying 
the  costs  for  not  going  on  to  trial,  unless  there  were  a  countermand  in 
time.— The  Earl  of  Leicester  v.  Wooden,  M.  1748.  K.  B.(5) 


("a J  In  Uoskins  v.  Berkley,  A,T.  R.  tion  of  the  court;  and  in  Thomas  v. 

402.  it  was  held,  that  though  the  costs  Powell,  1  Burr.  603.  the  costs  on  a 

follow  the  verdict  on  a  feigned  issue,  feigned    issue  were    directed    to    be 

yet  when  the  court  permit  the  parties  taxed  from  the  time  it  was  first  or-» 

to   try  one,  it  is   doubtful   whether  dcrcd  by  the  consent  of  parties, 

they  will  not  compel  them  to  consent  (bj  As  to  the  costs  for  not  pro- 

tbat  the  costs  shall  be  in  the  discre-  cceding  to  trial,  Sfc.  according  to  no- 
tice, 


336^ 


General  Matters. 


ticc,  thoosli  such  an  omission  will 
subject  the  plaintiff  to  them,  as  was 
held  in  Sutton  v.  Bryan,  2  Stra.  728, 
and  Shadford  v.  Houston,  1  Stra.  3 17, 
yet  he  shall  not  pay  them  where  he 
is  prevented  by  any  thing  not  of  his 
own  default;  R.  y.Righton,  3  Burr, 
ifip-l;  but  he  may  save  them  by 
countermanding  his  notice  in  due 
time,  Whitlock  v.  Humphrei/,  2  Stra. 
849. 

The  crown  pays  no  costs  for  not 
going  to  trial,  but  on  an  amendment 
it  does;  R.  v.  Edwards,  1  Salk.  193; 
and  by  the  course  of  the  court  de- 
fendant shall  have  costs  for  not  going 
to  trial  on  informations  for  misde- 
meanours, where  the  prosecutor  does 
not  countermand  in  time.  Rex  v. 
Heydon,  3  Burr.  1270.  1304.  1  Bla. 
336. 

After  judgment,  as  in  case  of  a 
nonsuit,  however  irregular,  defendant 
shall  not  have  costs  for  not  going  to 
trial,  for  he  has  made  his  election. 
Newman  v.  Goodman,  2  Bla.  1093. 

Where  an  indictment  or  cause  is 
made  a  remanet  for  want  of  jurors, 
and  defendant  has  done  all  that  is 
necessary  to  enable  plaintiff  to  go  to 
trial,  the  plaintiff  shall  not  be  ex- 
cused, but  costs  shall  be  payable, 
though  the  cause  is  afterwards  tried. 
jR.  V.  Lowfidd,  2  Stra.  937.  Sparrow 
V.  Turner,  2  Wils.  366. 

Furthermore,  as  to  general  and  mis- 
cellaneous matters.  It  has  been  holden, 
that  whore  a  defendant  in  ejectment 
suffered  judgment  bydefault,  he  shall 
not  pay  costs ;  for  he  is  but  a  nomi- 
nal party.  But  an  action  may  be 
brought  for  the  mesne  profits,  and 
costs  shall  follow.  Jtion.  Loft.  451. 
Costs  arc  always  of  the  same  na- 
ture as  the  original  debt,  and  costs 
out  of  pocket  is  considered  as  a  term 
for  the  largest  costs.  Anon.  Loft. 
617. 

The  rule,  that  costs  shall  attend 
the  final  issue,  where  a  cause  is 
made  a  remanet,  has  been  extended 
by  both  courts  to  cases  of  a  similar 
nature.  Burchall  v.  Betlamy,  5  Burr. 
2693. 

Where  one  refuses  to  admit  evl- 
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dence,  which  is  only  formally  neces- 
sary to  be  shewn,  he  shall  pay  cost». 
Anon.  Loft.  248. 

The  costs  of  a  distringas,  under  10 
Geo.  Ill,  c.  50.  must  be  paid  before 
apps  arance,  though  no  issue  be  le- 
vied. Martin  v,  Townsend,  5  Burr, 
2725. 

'!  he  statute  which  limit  the  quan- 
tum of  costs,  where  damages  are 
under  40^.  do  not  extend  to  courts 
w  here  damages  cannot  be  given  for 
40*.  Littlt-muod  v.  Smith,  1  Raym. 
181. 

Where  a  defendant  removes  the 
proceedings  by  re.  fa.  lo.  from  3 
county  court,  and  signs  a  non  pros 
for  want  of  plaintiff's  appearance,  he 
shall  have  his  costs  under  4  Jac.  I, 
c.  3.  Davis  v.  James,  1  T.  Rep.  372. 
Costs  are  due  to  a  plaintiff  who 
recovers  treble  damages  under  29 
Eliz.  c.  4.  for  taking  more  than  is 
allowed  for  levying  a^.fa,  Tyte  r. 
Glode,  7  T.  Rep.  267. 

Where  plaintiff  releases  part  of  his 
damages  he  need  not  release  any  of 
the  costs  given  him  by  the  jury. 
Cutler  V.  Goodwin,  1  Stra.  420. 

Where  costs  of  suit  are  given  by 
an  award  tliey  must  be  deemed  com- 
mon costs,  unless  otherwise  specified 
by  the  order  of  reference.  Barker 
v,  Tibson,  2  Bla.  9'j3.  Harden  v. 
Cox,  Cowp.  127.  S.  P. 

Where  there  is  a  trial  by  consent 
the  costs  follow  the  judgment.  JR.  v. 
Philips,  i  Wils.  261. 

An  avowant  shall  pay  costs  on  the 
special  avowries  found  against  him, 
but  he  shall  not  have  costs  on  a  writ 
of  error  affirmed  in  his  favor.  Stone 
V.  Forsyth,  2  Dougl.  6S3  (709). 

A  land-owner,  whose  ground  hai 
been  converted  to  the  purposes  of  a 
canal  company,  under  the  authority 
of  the  canal  act,  distrained  upon  the 
goods  of  the  company  for  his  recom- 
pense, under  the  powers  given  by 
the  same  act,  held  that  an  avowant, 
stating  a  distress  under  this  statute, 
is  not  entitled  on  a  verdict  to  double 
costs  by  the  provisions  of  1 1  Geo.  II. 
G.  19.  s.  22.  Leominster  Canal  Com- 
pany V.  Nurris,  7  T.  R.  500.   Same  v. 

Cowell^ 
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Cowell,  1  Bos.  &  Pull.  213.     Nor  is  any  of  those  pleaded.  Held  the  plain% 

a  rent  charge  vrithin  the  act.     Ibid.  tiflf  shall   have  no  more   costs   than 

By  an  order  of  reference,  at  Nisi  damages,  for  the  award  is  not  equal 

Prius,   the   costs  were   directed    to  to  ajudge'scertificate,  under  22&  23 

abide  the  event,  i.  e.  the  legal  event ;  Car^,c.  9.     Swinglekurst  v.  Althamf 

for  though  defendant  justified  under  3  T.  Rep,  138.    Vide  etiam  ^rari  v. 

various  rights  of  way    yet  the  arbi-  MallindeTf  5  East,  489. 
Orator  aWard«d  one  different  from 
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A. 

ABATEMENT. 

JIN  trover  by  an  administrator  on 
his  own  possession,  defendant  may 
give  a  will  and  the  execution  of  it 
in  evidence,  but  where  it  is  on  the 
possession  of  the  intestate,  defend- 
ant must  plead  it  in  abatement, 
Page  48  a 

^he  death  of  lessor  in  ejectment  is 
no  abatement,  98 

Of  the  statutes  8  &  9  W.  III.  c.  11. 
and  17  Car.  II.  c.  8.  touching  the 
death  of  either  party  pending  the 
suit,  312 

Decisions  under  the  latter  statute, 
312  a.  n.(fl) 

Never  tenant  to  the  freehold  must  be 
pleaded  in  abatement,  11 6' a 

Where  an  action  is  brought  against 
one  upon  a  joint  covenant,  de- 
fendant must  plead  it  in  abate- 
ment, but  where  brought  by  one 
only  of  several  covenantees,  de- 
fendant may  demur,  158  a 

But  where  the  covenant  is  joint  and 
several,  one  only  may  be  sued,  and 
a  breach  assigned  in  the  neglect  of 
both,  ibid.  n.  (a) 

In  what  cases  pleas  puis  darraign  con- 
tinuance may  be  pleaded  in  abate- 
ment, 309 
ABUTTALS. 

If  the"  plaintiff  sets  out  the  abuttals 
of  his  close,  he  must  prove  every 
part  of  them,  S9 

ACCEPTANCE. 

Where  an  acceptance  of  rent  h  no 
confirmation  of  a  lease,  96  b.  n.  (a) 


ACCORD  AND  SATISFAC- 
TION. 
What  are  the  requisites  to  make  this 
a  good  plea  in   bar  to  ejectment, 
Fag€SS.n.(c) 
This   is   a  good    plea   in   covenant, 
though  it  only  discharges  the  da- 
mages, and  not  the  covenant,  l66  a. 
&cn.{h) 

ACCOUNT. 

Against  whom  this  action  lies  by  stat. 
3  lSc  4  Ann.  c.  IG.  1^ 

What  must  be  alledged  in  the  de- 
claration, arid  where  defendant 
may  wage  his  law,  127  a 

What   evidence  must  be  produced, 

ibid. 

Of  the  judgment  qyad  computet,  and 
assignment  of  auditors,  128 

Of  the  duty  of  the  auditors,         ibid. 

Defeudant  cannot  pay  money  into 
court  in  this  action,  ibid.. 

This  mode  of  action  recommended 
by  IVilmot,  C.  J.  ibid.  n.  (a) 

ACTIONS. 

For  the  Several  softs,  see  the  Table 
of  Contents. 

For  injuries  affecting  the  plaintiff's 
person,'  3 

For  injuries  affecting  the  plainti'ff's 
personal  property,  30 

For  injuries  affecting  the  plaintiff's 
real  property,  Si 

Founded  on  contracts,  127 

Given  by  statute,  184 

What  shall  be  deemed  the  commence- 
ment of  anaciion,  151 

What  is  deemed  the  gist  of  an  action, 
Tide  G\%x. 

0  o  ADMINI- 
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ADMINISTRATION. 

In  what  cases  an  administrator's 
right  to  retain  is  good  after  the  ad- 
ministration is  repealed.  Page  141 

How  administrat  on  must  be  granted 
where  bona  notabilia  are  in  seteral 
dioceses,  141  a 

What  is  evidence  of  an  administra- 
tion being  grunted  in  the  case  of  a 
third  person,  or  of  the  administra- 
tor himself,  .  108 

A  certificate  from  the  ecclesiastical 
court  that  administration  was 
granted  is  good  evidence  of  it.  So 
is  the  book  wherein  the  order  for 
the  grant  was  entered,  246  a 

Where  letters  of  administration  are 
shewn  under  seal,  evidence  of  their 
being  revoked  may  be  given,    247 

ADMISSION. 

In  what  cases  a  man's  own  admission 
shall  be  admitted  in  evidence,  and 
what  shall  amount  to  an  absolute 
admission,  236"  b.  &  n.  (b) 

ADMITTANCE. 

For  an  admittance  fine  to  a  copyhold 
debt  lies,  l6'7.  n.(/;) 

ADULTERY. 

Of  the  husband's  remedy  for  this  in- 
jury, and  how  far  it  is  weakened 
or  taken  away  by  his  own  miscon- 
duct, 26  a.  27.  &  n.  (6) 

How  far  evidence  may  be  given  of 
the  known  ctiaracters  of  the  hus- 
band or  wife,  27-  n.  («) 

Of  the  mitigation  or  aggravation  of 
damages,  27,  27  a.  n.  (a) 

The  trini.  con    per  quod  cotisorfiu?n 

amisit  is  the  gist  of  this  action, 

27.  n.  ib).  -27  a.  n.  {b) 

A  marriage  in  fact  must  be  proved, 

27  a.  28 

What  is  sufficient  evidence  of  a  mar- 
riage in  fact,  27  a.   n.  (c).  28.  n. 

{a.b) 

Confession  of  the  wife,  how  far  evi- 
dence of  adultery,  28  a 

Limitation  of  this  action  six  years, 

ibid. 

ADVOWSON. 

Where  one  living  is  rendered  void  by 
the  acceptance  of  another, 

124.  n.  (a) 


Whether  void  by  institution  or  in- 
duction. Page  124.  n.  (a) 

Where  the  institution  does  not  state 
of  whose  presentation  ;  parol  evi- 
dence and  reputation  will  be  ad- 
mitted in  proof,  125 

Of  the  right  of  presentation,  and  of 
the  usurpation  and  disturbance 
thereof,  see  Quare  Impedit,  j^as- 
sim. 

AFFIDAVIT. 

A   voluntary  affidavit   is   good  evi- 
dence against  the  deponent,     238 
&  n.  {h) 
But  it  must  be  proved  to  have  been 
sworn,    and  a  copy  cannot  be  ad- 
mitted, 239 
In  what  cases  a  voluntary  affidavit  is 
good  evidence  between  strangers, 

241 
AGENT. 

An  action  lies  against  an  agent  for 

money   received    by  him    for   his 

principal  on  an  improper  account, 

133  a.  &n.  (a) 

Vide  Principal  anc?  Agent. 

AGGRAVATION. 
Vide  Damages. 

AGREEMENT. 
See  Assumpsit — Contracts. 

AMBIGUITY. 
Distinction   drawn   by  Lord   Bacon 
between  ambiguitas  latais  and  am- 
biguitas  patens,  297  b 

AMENDS. 
See  Tender  and  Refusal. 

AMENDMENT. 
For  defects  amendable  after  verdict, 
or   aided    by    it,     see    Jeofails, 
Verdict. 

AMERCEMENT. 

For  an  amercement  in  a  court  leet 

debt  lies,  I67 

So  in  a  court  baron,       ibid,  &  n.  {b) 

ANCIENT  DEMESNE. 

A  good  plea  in  ejectment,    88.  n.  (c) 

Ancient  demesne,  or  not,   shall   be 

tried   by  Domesday  Book,   which 

the  court  will  inspect,        248,  & 

n.(*) 
ANNUITY. 
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ANNUITY. 
A  grantee  may  distrain  by  32  lien. 
VIII.  c.  527,  Page  56  a. 

Where  cesfui/  que  vie  dies  in  the  mid- 
dle of  a  quarter,  how  shall   the 
current  payment  be  apportioned, 
138,n.{b) 

ANSWER  IN  CHANCERY. 

Ill  what  cases,  and  to  what  extent 
a  defendant's  answer  will  be  re- 
ceived in  evidence  in  a  court  of 
law,  and  how  such  answer  is  to 
be  proved,  236  c  to  23$,  & 

notes,  passim 

APPEAL. 

An  indictment,  or  the  proceedings 
on  it,  is  no  evidence  on  an  appeal, 

243  a 

APPENDANTS, 
To   the  freehold,  where  removcable 
or  distrainable,  34,  &  n.  (b). 

34  a 

APPORTIONMENT. 

How  rent  shall   be  apportioned  on 

the  death  of  a  tenant  for  life,  or  in 

tail,  without  issue,        138  a.  n.  (b) 

So  of  an  annuity,  where  the  cesiuy 

que  vie  dies  in  the  middle  of  the 

quarter,  ibid, 

APPRAISEMENT. 
IIow  to  be  made  under  a  distress,  by 
2  W.  &  M   s.  1.  c.  0,  81  c 

APPRENTICESHIP. 
Of  the  action  on  5  Eliz,  c.  4.  for  fol- 
lowing trade  without  serving  one, 
192,  et  seq.  &c  notes 

ARREARS, 

Of  vent,  how  they   shall   be  appor- 
tioned on  the  death  of  a  tenant 
for  life,  or  in  tail,  without  issue, 
138  a.  n.  {b) 

ARREST. 
How  long  the  sheriff  may  detain  a 
man  arrested,  after  his  discharge 
in  the  action  is  delivered  to  him, 
23  a.  n.  (b) 
What  constitutes  an  arrest ;  in  what 
cases  it  may  be  made  on  a  Sun- 
day, and  of  the  sheriff's  remedy, 
as  well  by  a  recaption  as  against 


the  rescuers,      Page  62.  &n.(c). 

63.  &i  notes.   63  a,  n.  (a).    64  a.  et 

seq.  with  notes 

ASSAULT, 
Differs   from   battery,  which   is  the 
actual  commission  of  an   injury, 
and  every  battery  includes  an  as- 
sault, 15,  16 

Assault  is  an  inchoate  violence,  ac- 
companied by  an  intent,  the  quo 
animo,  and  the  ability  to  use  vio- 
lence, for  it  is  not  necessary  to 
touch  the  person,  ibid. 

No  words  can  amount  to  an  assault, 

ibid* 

For  assault- and  battery  a  man  may 
sue  and  indict  at  the  same  time, 

15,  n.  («) 

Venue,  where  to  be  laid,  ibid. 

Difference  between,  "  made  an  as- 
sault," and  "  assaulted,"  ibid. 

For  an  injury  arising  from  wanton- 
ness, this  action  lies,     ]  6,  &  n.  (a) 

A  conviction  on  an  indictment  for 
the  same  assault  cannot  be  given 
in  evidence  unless  the  benefit  be 
mutual,  16 

One  cannot  licence  another  to  beat 
him,  ihid. 

Defence  in  this  action  is  threefold, 
viz.  l.Infication;  2.  Matter  of  ex- 
cuse ;  3.  Justification,  17 

Injication,  or  a  denial  of  the  fact,  is 
by  pleading  the  general  issue,  ibid. 

Special  matter  must  be  pleaded  spe- 
cially; seats,  on  an  indictment, 
where  it  may  be  given  in  evidence 
on  the  general  issue,        17.  n.  (a) 

Plaintiff  having  proved  one  assault, 
cannot  waive  that  and  prove  ano- 
ther, ibid. 

Matter  of  Excuse  may  be  jjleaded,  or 
given  in  evidence  on  the  general 
issue,  IT' 

Justificatian  may  be  insisted  tipon 
by  pleading  son  assault,  ibid. 

Novel  assignment,  where  necessary 
to  be  made,  ibid.  &  notes 

What  ought  to  be  deemed  the  com- 
mencement, and  when   the  cause 
of  action  is  said  to  accrue,         18, 
&  n.  (6) 

Every  assault  will  not  justify  every 
battery,  \% 

What  assault  may  be  justified  under 

son  assault  demesHff  18,  n.  (a) 

o  o  2  Where 
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Where  an  assault  in  defence  of  ano- 
ther may  be  justified,       Pages  18. 
19.  &  notes 

Where  in  defence  of  a  man's  own 
person  or  property,  ibid. 

Where  defendant  may  justify  that  he 

mollittr  manus  imposuit  only,     jp. 

&  notes 

What  may  be  traversed  under  a  local, 
and  what  under  a  ^ranszYory  jus- 
tification, 19.  n.  [b) 

Where  force  may  be  repelled  by 
force,  19  a 

Of  the  replication  de  injuria  sua  pro- 
pria, 18.  19  a 

A  rtmihem  may  sometimes  be  justi- 
fied, 19  a 

A  battery,  to  be  justified,  must  be  first 
confessed,  19  b 

Plea  of  a  former  recovery  good 
against  an  action  for  subsequent 
damages,  20 

Though  the  assaults  be  several,  the 
damages  cannot  be  severed,  but 
the  defendants  must  contribute, 

ibid.  &  notes 

Of  the  action  by  or  against  husband 
and  wife,      21.  h.  (c).  21  a.  n.  (a) 

Super  tisum  xulneris,  damages  may 
be  increased,        I9  b.  n.  (6).  21  a 

Jewish  laws,  in  cases  of  assault  and 
battery,  21  a.  22 

General  issue,  non  culpabilisj       22  a 

Limitation  of  action  four  years,  ibid. 

Non  culp.  infra  sex  annos  held  an  ill 
plea  on  demurrer,  but  the  demur- 
rer must  be  special,   22  a.  &  n.  (a) 

ASSETS. 
W'hat  are  so  deemed,  and  what  is 
evidence  of  them,     140  a.  &  n.  {a) 
Assets  may  be  proved  any  where, 

140  a 
What  amounts  to  a  confession  of  as- 
sets,     141  a,  142.  &  notes.  175, 
et  seq. 
Of  the  plea  of  nul  assets  ultra,  142  a 
Of  the  plea  of  riens per  discent,  175 

to  177 

What  are  assets  by  descent  in   the 

hands  of  the  heir,  ibid.  259,  u.  (a) 

ASSIGNEE. 

What  covenants  extend  to  assignees 

of  terms,  in  what  cases  they  are 

bound    to     the   performances    of 

them,  and  where  they  may  take 


advantage  of  ihcm,     Page  159  to 
159  b,  &  notes 

Where  an  assignee  may  take  the  be- 
nefit of  a  condition  for  re-entry 
under  the  statute  of  32  H.  VIII* 
c.  34.  160 

Covenant  against  an  assignee  of  a 
term  is  a  local  action,  for  it  is 
founded  on  his  privity  of  estate, 

l6l.n.((/) 

Of  the  action  of  covenant  by  the 
assignee  of  a  lessor,  or  of  a  re- 
version, 161  a.  n.  (a) 

ASSIZE, 
Of  novel  disseisin  and  mort  d'ances' 

tor,  120  a 

Of  the  proceedings  under  the  writ  of 

novel  disseisin,  121 

On  what  it  is  founded,  121a 

For  what  it  may  be  brought,       1 22, 

&  notes 
It  lies  not  where  ejectment  may  be 

brought,  ibid. 

What  may  be  pleaded  and  given  in 

evidence,  121,  122 

ASSUMPSIT, 

Is  twofold,  general  and  special,  128  a 

General  indeb.  assumpsit  lies  for  mo- 
ney paid  under  a  mistake,       129. 
n.  {b).  131  a 

So  where  wrongfully  paid  by  com- 
pulsion, 132  b,  &n.  (a) 

So  on  an  award  under  a  private  in- 
closure  act,  129 

So  against  overseers  for  the  cure  of 
a  pauper  on  the  promise  of  one  of 
them,  129  a 

So  for  money  taken  away  clandes- 
tinely, 130  a 

So  for  the  produce  of  a  lamb  driven 
away,  but  not  stolen,  131  a 

So  for  money  levied  on  an  execution 
after  an  act  of  bankruptcy,     ibid. 

So  for  money  levied  on  a  warrant 
upon  a  conviction  which  was 
quashed,  ibid. 

So  for  money  levied  on  a  Ji.  fa.  to 
plaintiff's  use,  ibid. 

So  against  the  receiver  of  difference 
on  a  contract  for  stock,  ibid. 

So  where  money  is  paid  on  a  con- 
tract for  a  thing  not  delivered,  ib. 

So  for  money  paid  for  the  bill  of  a 
banker,  who  broke  before  it  could 
be  tendered;  ibid. 

S<» 
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S<)  for  a  legacy,  where  the  executor 
has  assets,       Page  131  a.  &  n.  («) 

So  for  money  paid  to  a  custom- 
house officer,  to  run  goods  which 
were  seized,  132  a 

So  for  money  paid  for  getting  a  bank- 
rupt's certilicate  signed  by  a  cre- 
ditor, 133 

So  for  money  paid  under  a  void  au- 
thority, ibid. 

So  for  money  received  under  a  pre- 
tended right,  or  where  deceit  is 
practised,  ibid. 

But  general  assumpsit  lies  not  for  a 
specialty,  128.  ^  notes 

Nor  on  a  contract  to  account,  131  a 

Nor  fordoing  an  illegal  act,  or  upon 
a  contract  between  parties  in  pari 
delicto,  and  herein  of  the  rule  me- 
iior,  aut  potior,  est  conditio  defen- 
dentis,  in  such  a  case,  131  b.  132. 
&  notes.  133,  n.  (a) 

General  indeb.  assumpsit  is  usuially 
brought  in  eight  cases,  128 

Some  of  the  counts  in  the  declara- 
tion must  be  proved,  129 

What  must  be  proyed  on  p.n  insimul 
computasset,  ibid. 

In  assumpsit  against  several  a  joint 
contract  must  be  proved,  ibid. 

Assumpsit  must  be  founded  on  a  pro- 
mise, express  or  implied,     ibid.  & 

n.(c) 

A  moral  obligation  raises  an  assump- 
sit, 130.  &  n.  (a) 

So  docs  an  obligation  from  the  ties 
of  natural  justice,  for  it  implies  a 
debt,  130.  132  a.  14/ a 

So  does  a  legal  or  equitable  duty,  or 
obligation  to  pay,  though  no  pro- 
mise be  made,  132.  n.(i) 

Of  this  action  upon  a  contract  exe- 
cutory, and  herein  of  the  distinc- 
tion between  contracts  executory 
and  executed,      132  a.  &  n.  («,  b) 

By  whom  this  action  is  to  be  brought, 
and  how  far  the  law  goes  in  giving 
it  to  the  party  interested,  134 

Of  the  husband's  liability  in  this 
action  to  the  contracts  of  his  wife, 

134  a 

How  far  a  man  may  be  benefited  in 
this  action  by  his  wife's  contracts, 

136  a 

See  also  Baron  and  Feme,  post. 

In  what  cases  a  promissory  note  may 


be  given  in  evidence  in  this  action' 
Vages  136  b.  137 

The  day  laid  in  the  declaration  can- 
not be  anterior  to  the  cause  of  ac- 
tion, and  herein  of  the  fiction  by 
relation,  137.  138.  &  n.  (a) 

Of  this  action  for  use  and  occupa- 
.  tion  at  common  law,  and  by  sta- 
tute 11  Geo.  II.  c.  ip.  138 

One  declares  on  a  special  agreement, 
and  on  a  quant,  meruit  also,  if  he 
prove  a  different  special  agreement 
at  the  trial,  he  cannot  recover  on 
either  count,  139  a 

Of  the  effect  of  a  plea  of  plcne  ad- 
ministravit  in  assumpsit,       140.  & 

n.  (i) 

See  also  tit.  Executor  and  Admi- 

KISTRATQU,    pOSt. 

Special  indeb.  assmnpsit,  in  this  ac- 
tion, must  prove  his  declaration 
expressly  as  laid,       145  a.  145  b, 

n.  (a) 

A  consideration  merely  voluntary 
will  not  uphold  an  assumpsit,  146 

Nor  will  a  nudum  pactum  for  ex  nudo 
pacio  non  oritur  actio,       1 46  a,  b. 

147  a 

Nor  will  an  illegal  consideration,  ib. 

Nor  will  a  dependant  promise  till  the 
condition  precedent  is  performed, 
146.  n.  (6) 

Nor  will  a  concurrent  agreement  till 
plaintiff  has  performed  his  part, 

ibid. 

Nor  will  a  condition  altogether  un- 
executed, 146  a.  n.  (a) 

But  mutual  promises,  or  a  promise 
for  a  promise,  will  be  good  if  both 
are  made  together,      147.  &  n.  (a) 

Where  there  are  two  considerations, 
one  good  and  the  other  bad,  it  is 
enough  to  prove  the  good  one, 

147  a 
In  assumpsit  for  money  received  ad 

computandwn,    a   breach  of    trust 

must  be  proved,  148 

Where  police  must  be  given  of  the 

performance   of   a   consideration, 

148  a 
Of  the  pleas  in  assumpsit,      148  a  to 

156  a 

In  this  action  the  jury  may  give  less 

damages  than  are  laid,  156  a 

ATTACHMENT. 


342  A   TABLE 

ATTACHMENT. 

For  disobeying  a  mandamvs,  the  court 
will  grant  one,   Pages  201  h.  202. 
&  n,  (a) 
So  against  an  inferior  court  for  pro- 
ceeding after  a  prohibition,      2  J  8. 
&  n.  (a) 

ATTAINT. 
There  must   be  no    other  evidence 
given  on  it  than  what  was  given 
to  the  first  jury,  222 


ATTORNMENT, 
Where  presumed,  249  c 

ATTORNEY. 

No  attorney  shall  sue  for  his  fees  un- 
til one  month  after  he  has  deliver- 
ed his  bill  in  writing,  by  statute 
2  Geo.  II.  c.  24.  which  statute  ho* 
niay  give  in  evidence  on  the  gene- 
ral issue,  145  a 

But  this  act  does  not  extend  to  the 
executor  of  an  attorney,  ibid. 

Nor  to  a  bill  for  conveyancing  busi- 
ness, ibid. 

X'or  an  attorney's  fees,  debt  lies 
against  his  employers  only,  167  a. 

ii.{b) 

AUCTIONEERS. 

How    far  their  authorities  or  con- 
tracts are  required  by  the  Statute 
of  Frauds  to  be  in  writing,  279  a. 
&  n.  {b)  280  b 

AUTHORITY. 

The  authorty  of  a  servant  damage 
feasant  is  traversable,  55  a 

For  money  paid  under  a  void  autho- 
rity assumpsit  lies,  133 

A  lease  may  be  made  and  executed 
by  another,  under  the  authority 
of  the  lessor,  and  the  authority 
need  not  be  produced,  but  it  inust 
be  made  in  the  name  of  the  prin- 
cipal, 177  a 

AVERIA  CARRUCiE, 
May  be  distrained  for  rent,         82  b 

AVERMENT. 

An  averment  in  a  declaration  which 

goes  not  to  the  gist  of  the  action, 

nor  is  necessary  to  support  it,  need 

uoi  be  proved,  167  a.  170  a.  n.  (o) 


AVOIDANCE. 

See  Advowson. 

AVOWRY. 

Sec  Replevin. 


AWARD. 

Debt  lies  on  an  award  for  a  sum  cer- 
tain. Page  167  a.  \\.{b) 

Upon  an  award  under  a  private  sta- 
tute, assumpsit  lies,  iJQ 

Upon  a  bond  to  perform  an  awaad  if 
collateral  matter  be  pleaded,  a 
breach  must  be  shewn  in  the  re- 
plication, 162  b.   163  a 

AYLE. 

For  whom  this  writ  lies,  120  a.  n.  (a) 


B. 

BAIL. 

Not  allowed  to  be  taken  in  slander, 
battery,  trespass,  Sac.  without  an 
order  of  court,  11.  n.  {b) 

Nor  111  account  or  covenant  unless 
for  payment  of  money,  ibid. 

Nor  against  heirs  or  executors  for 
their  testator's  debt;  scd  secus, 
where  a  devastaxit,  ibid. 

Not  allowed  in  detinue  without  a 
judge's  order,  51  a.  11.  (a) 

BAILIFF. 

In  replevin  a  bailiff  is  said  not  to 
avow  but  to  make  cognizance,  and 
if  he  do  so  the  plaintiff  may  tra- 
verse his  being  bailiff,  5S 

BAILMENT. 

Of  the  several  sorts  of  bailment,  as 
defined  by  Lord  Holt,      72  to  73 

Of  the  five  sorts,  as  defined  by  Sir 
W.  Jones,  73.  n.  (a) 

Of  the  liability  of  innkeepers  for 
goods  committed  to  their  care, 

73  a.  n.  (a) 

BANK  BOOKS. 
Though  not  records,  are  evidence  of 
the  transfer  of  stock,  249  a.  n.  {a) 
BANKER. 
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BANKER. 

Money  paid  on  the  bill  of  a  banker 
who  failed,  before  it  could  be  ten- 
dered, may  be  recovered  back  in 
assumpsit,  Page  131  a 

BANKRUPT. 

What  amounts  to  a  fraudulent  pre- 
ference of  one  creditor  to  the  rest, 
36  a.  37.  &  n.  (c) 

What  must  be  proved  in  trover  by 
assignees,  37  a.  b.  42 

What  amounts  to  an  act  of  bank- 
ruptcy, 38  to  41 

Who  shall  be  deemed  traders,  38, 
38  a.  &  notes 

What  amounts  to  proof  of  a  property 
in  the  bankrupt,  42  a,  43 

Other  proofs  necessary  to  maintain 
trover  by  the  assignees  of  a  bank- 
rupt, 37  to  43 

An  action  lies  for  issuing  a  commis- 
sion of  bankrupt  maliciously,  7Q, 

n.  {a) 

Assumpsit  lies  for  money  levied  after 

an  act  of  bankruptcy  committed, 

.     131  a 

Who  is  liable  for  rent  where  a  yearly 
tenant  becomes  bankrupt  in  the 
middle  of  a  quarter,     139  a.  n.  (a) 

BANKRUPTCY, 
Cannot  be  pleaded  in  ejectment,  88, 

n.  (c) 

BANKS, 

Of  navigable  rivers,  are  common  to 

all  men  for  towing  barges,  &c. 

90  a 

BAR. 

In  trespass  against  two,  if  plaintiff 
recover  damages  against  one,  that 
judgment  is  a  bar  against  the 
other,  for  transit  in  remjudicatam, 

49  a 
In  what  cases  pleas  puis  darrain  con- 
tin,  may  be  pleaded  in  bar,     309. 
&  n.  (a) 

BARGAIN  AND  SALE. 
By  19  Anne,  c  18.  where  a  bargain 
and  sale  inroUed  is  pleaded  with  a 
profert,  the  party  to  answer  such 
profcrt  may  produce  a  copy  of  the 
inrolmcnt,  253  a 


BARON  AND  FEME. 

A  feme  may  justify  a  battery  in  de- 
fence of  her  husband,        Page  18 

Of  the  action  of  assault  by  baiun  and 

feme,  for  the  battery  of  one,     21, 

n.  (t).  21  a.  n.  (a) 

Of  trover,  by  or  against  baron  and 
.  feme,  34  a.  &  notes.  46 

Of  detinue,  by  or  against  baron  and 
feme,  50.  51 

Where  they  may  maintain  replevin, 

^53 

If  baron  and  feme  are  taken  in  exe- 
cution and  the  feme  only  escape, 
case  lies  against  the  gaoler,     65  a 

Case  lies  for  enticing  away  a  man's 
wife,     '  79 

In  what  cases  a  husband  is  liable  t6 
his  wife's  contracts,  134  a 

Not  liable  to  her  contracts  before 
marriage,  unless  judgment  be  re- 
covered in  her  lite-time^  or  she 
has  left  choses  en  action  of  her 
own  to  pay,  ibid.  n.  (a) 

But  after  marriage  he  is  only  Imble 
to  her  debts  for  necessaries,     ibid. 

What  shall  be  deemed  necessaries 
for  a  wife,  ibid. 

An  husband's  liability  is  upon  the 
implied  credit  the  law  gives  her  in 
respect  of  co-habitation,        134  b 

And  co-habitation  without  marriage 
creates  the  same  liability  for  ne- 
cessaries, ibid.  n.  (a) 

As  to  the  husband's  liability  in  case 
of  separation  by  consent,  133 

So  where  a  man  deserts  his  wife, 

134  a.  n.  (a).    135  a.   135  b 

Or  where  the  wife  elopes,     135  a.  & 

n.  ib) 

The   transportation,  civil   death,  or 

exile  of   the    husband,    suspends 

the  disability  of  the  wife,         135. 

n.  lb),  135  a.  n.  (c) 

Where  they  may  be  witnesses  for  or 

against  each  other,       286  a.  28r- 

&  n.  (i) 

Formerly  a  wife  separated  from   her 

husband,  and  having  a  competent 

maintenance,  could  contract,  &c. 

in  all  respects  as  a  feme  sole,  135. 

n.  (6).  135  a.  n.  (c) 

But  now  a  feme  coverte  cannot  con-  " 
traat  and  be  sued   as  a  feme  sole, 
ev(>n  though  she  separate  from  her 
husband,  and  have  a  distinct  set- 
tled maintenance,    135  a.  n.  {a.  b) 

Of 
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Of  the  husband's  assent  to  his  wife's 

contracts,  Page  136"  a.  & 

n.  (a.  b) 

Of  the  husband's    power   over   his 

wife's  earnings  during  coverture, 

135  b.    J36a.  b 

The  plea  of  ne  ungues  decouple,  t^c. 

is  only  good  in  dower  and  appeal, 

136"  a 

BARREN  LAND. 

What  shall  be  so  deemed  as  an  ex- 
emption from  tithe,  191.  & 
n.  (a).  151  a 

BARRETRY. 
Particular  facts  of  barratry  cannot 
be  given  in  evidence  without  pre- 
vious notice  to  a  defendant  charg- 
ed therewith,  2^6  a 

BASTARDY. 

What  amounts  to  sufficient  evidence 
of  bastardy  in  an  heir  at  law, 

111  b.   112 
Of  proof  of  the  marriage  of  parents, 
and  herein  of  co-habitation   with 
reputed  marriage,        112.  &  n.  (b) 
Of  the  absence  of  the  husband  be- 
yond the  four  seas,  112  a 
Of  a  divorce  a  niensa  et  thoro,  and 
herein  of  non-access,           ibid.  & 
n.  (a).  113.  &  notes 
Of  the  marriage  act,  26  Geo.  II.  c. 
33,  and  cases  within  it  et  e  contra, 
113  b.  &  n.(«).   114 
Of  the  ultimate  period  of  a  woman's 
parturition,             114  a.  &  n.  (rt) 
Cases  of  protracted  parturition,  ibid. 
Of  the  privilege  of  a  bastard  eigne, 

114  b 

BATTERY. 
See  Assault  and  Battery. 

BEHAVIOUR. 

See  Chakactee. 

BENEFICE. 
See  Advowson. 


BESAYLE. 
for  whom  this  writ  lies, 


130  a. 

n.  (a) 


BILL  IN  CHANCERY. 
The  bill  is  now  only  evidence  of  its 


being  filed,  and  of  such  facts  as 
are  the  subject  of  hearsay  and  re- 
putation, Page  235  a.  n.  {d) 
Also  of  the  facts  stated  as  those  on 
which  the  plaintiff  founds  his 
prp,yer  for  relief,  235  b 

BILLS  OF  EXCHAlilGE,  AND 
PROMISORY  NOTES. 

Where  trover  will  lie  for  a  bill  of 
exchange,  33  b,  in  notis 

Bills  or  notes,  lost  or  stolen,  where 
repoverable  from  the  finder  or 
holder,  34  a,  n.  (*) 

Bi}ls  and  notes  considered  as  private 
written  evidences,  269 

Bills  are  in  nature  of  letters  of  cre- 
dit between  merchants,  and  they 
are  governed  by  the  custom  of 
merchants,  ibid.  &  n.  (i) 

In  the  custom  of  merchants  four 
things  are  to  be  considered — 1st. 
the  bill--— 2d.  the  acceptance — 3d. 
the  protest,  apd  4th.  thp  indorse- 
ment, 269 

Bills  may  be  drawrn  at  sight  or  after 
date,  269  a 

PJow  soon  the  drawer  is  liable  after 
a  refusal  of  acceptance  by  the 
drawee,  ibid. 

It  is  not  necessary  the  bjU  should 

state  "  value  received,"  ibid. 

in  notis 

The  acceptance  of  one  joint  trader 
will  bind  all  the  rest,  270 

A  small  matter  amounts  to  an  ac- 
ceptance, and  it  matters  not  out 
of  what  fund  it  is  to  be  paid, 

270  a.  &  n.  (fl.  h.  c.) 

An  acceptance  may  be  qualified,  ib. 

h  n.  (rf) 

The  protest   is  evidence  of  the  non- 
payment of  a  foreign  bill,  but  not 
of  an  English  bill,  and  herein  of 
the  necessity  of  a  protest,     270  b. 
&  n.  (a).  278.  &  n.  (Z.) 

How  the  protest  is  to  be  made,    ibid. 

Of  the  protest  for  non-acceptance, 

271  a 

Of  the  days  of  grace  allowed,  and 

herein  of  bills  due  on  a  Sunday  or 

great  holiday,         271.  271  a.  & 

n.  (a).  274 

In  what  case  payment  of  part  by  the 

acceptor  will  exonerate  the  drawer, 

271a.  &  n.  (6).  275  c 

Of 


OF   PRINCIPAL    MATTERS. 


345 


Of  the  indorsement  and  liability  of 
the  indorser  and  indorsees  to  each 
other,  Puge  27 1  a 

Inland  and  foreign  bills  were  put  on 
the  same  footing  by  stat.  9  &  10 
W.  III.  c.  17-  and  3  &  4  Anne, 
c.  9,  272  a 

By  the  latter  statute,  notes  of  hand 
were  put  on  the  same  footing  with 
inland  bills,  ibid. 

And  they  are  further  regulated  by  se- 
veral statutes  of  the  present  reign, 
ibid.  n.  {a) 
Further  decisions  on  the  statutes  of 
K.  William  &  Q.  Anne, 

277  a.  278 
No  prescribed  form  is  required,  but 
the  note  must  contfiin  an  absolute 
and  not  uncertain  promise  to  pay, 
272  a.  272  b.  &  n.  (a) 
A  note  to  an  infant,  payajblewhen  he 
comes  of  age,  is  good,  273 

A  note  to   a  feme  sole  must,  after 
marriage,  be  indorsed  by  her  hus- 
band, ibid. 
So  an  executor  or  administrator  may 
indorse  a  note;  sed  quaere,   if  it 
does  bind  him  personally,        "fbid. 
&  n.((f) 
Distinction  between  a   note  payable 
to  order,  and  to  bearer,        273  a. 
&  n.  ib) 
The   bond  fide  bearer  of  a  banker's 
cash   note  rjfiay   sue   in   his  own 
name,                                        273  a 
Jf  an  indorser  has  paid  part,  a  de- 
mand on  the  drawer  need  not  be 
proved,                                       273  b 
In  an  action  against  the  indorser  the 
drawer's  hand  need  not  be  proved, 

ibid. 
Of  the  notice  necessary  to   be  given 
of  the  non-payment  of  a   bill  or 
note,  273  a.  277-  &  n.  (a) 

"What  evidence  is  allowed  of  the  in- 
ducement of  the  party  contract- 
ing to  pay,  274.  274  a 
Of  the  legality  of  the  consideration, 
274  a.  &  n.  (a).  275  a 
Of  the  allowance  of  interest  on  bills 
and  notes,                   275.  &  n.  (6) 
Of  blank  indorsements,  and  bills  pay- 
able to  fictitious  persons,      275  a. 
&  n.  (a).  278  a.  &n.  (6) 
What  time  is  allowed  for  presenting 


banker's  checks,         Vages  275  c. 
276.  &  n.  (6).  277 
The  custom  of  merchants  need  not  be 
set  out  in  a  declaration  on  a  bill, 

278  a 
What  must  be  proved  before  the  she- 
rift'  on  a  writ  of  enquiry.       278  a. 
278  b.  &  n.  (a.  6) 

BILL  OF  EXCEPTIONS. 

See  Exceptions. 

BILL  OF  SALE, 

Confers  a  legal  title  to  a  consign- 
ment, 35  a.  n.  (6) 

BISHOP. 

Where  he  may  bring  ejectment  for  a 
forfeiture  during  a  vacancy  of  the 
see,  107  a 

See  more  of  a  Bishop's  Rights,  title, 

QUARE  ImPEDIT. 

BOND. 

To  debt  on  bond  non  est  factum  is 
the  proper  plea,  I69  a- 

For  it  is  the  only  plea  which  denies 
the  contract,  and  to  avoid  it  de- 
fendant must  plead  specially,  172. 

n.(i) 
But  no  parol  averment  varying  the 
condition  can   be  admitted   as  a 
plea,  ibid. 

But  where  the  bond  has  been  deli- 
vered to  a  stranger,  defendant 
may  plead  any  parol  matter.  The 
modern  practice  however  has  ad- 
mitted some  exceptions,  169. 

n.  (a) 

What  variance  in  setting  out  a  bond 

is  fatal,  170 

Distinction   between   a   single    bill, 

and  a  bond  with  a  condition, 

l6"8a.  170 
Decisions  on   the  stat.  4  &  5  Ann. 
c.  16".  s.  12.  171  a,  n.  (a)* 

How  the  execution  of  a  bond  must 
be  proved,  ibid.  n.  (b) 

Of  debt  on  a  bond   torn  or  oblite- 
rated, 172 
Non-payment  of  interest  for  twenty 
years  raises  a  presumption  of  sa- 
tisfaction, 174 
In  debt  on   bond  no  more  than  the 
penalty  can  be  recovered,     178  a. 
&  n.  (a) 
BONA 
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BONA  NOTABILIA. 


In  what  diocese  specialties  or  goods 
are  deemed  to  be,  and  where  they 
are  in  several  dioceses,  how  admi- 
nistration is  to  be  granted. 

Page  141  a 

BREACH. 

AVhere  it  must  be  shewn  in  debt  on 
bond,  162  a.  &  n.  (a).   l64, 

If  collateral  matter  be  pleaded,  a 
breach  need  not  be  shewn  in  the 
replication,  unless  on  bond  to  per- 
form an  award,  162  b.   163  a 

When  the  breach  is  sufficiently  al- 
leged, 162  a.  &  n.  (a).   164. 

The  difference  of  assigning  a  breach 
in  debt  on  bond,  and  in  covenant, 

I6'3a 

tVhere  several  breaches  may  be  as- 
signed, ilfid. 

Breach  of  covenant  considered  with 
respect  to  the  time  and  manner  of 
performance,  162  a.  n.  (a) 

BULL  OF  THE  POPE. 

Where  an  exemption  from  tithe,  and 
how  given  in  evidence,        248.  & 

n.  (a) 
See  Tithe. 

BYE  LAW. 

What  good,  and  how  proved,  211  a. 

211  b.  &  notes 

Bebt  lies  for  a  penalty  given  by  a 

bye  law,  167.  n.  (a) 


c. 

CAMDEN'S  BRITANNIA, 

(JJot  evidence  to  prove  a  particular 
custom,  248  a 

CARRIER. 

Of  the  liability  of  carriers  for  goods 
entrusted  to  their  care,        35  a  to 
06.  36  a.  b.  &  notes,  passim 
Of  their  liability  for  misbehaviour  in 
a  trust  or  duty,  69  b 

For  what  degree  of  negligence  a  car- 
rier shall  be  answerable,     69  b  to 

71 


Assumpsit  is  now  the  common  reme- 
dy against  a  carrier,  in  which  tro- 
ver cannot  be  joined  unless  plain- 
tiff declare  on  the  custom  of  the 
realm,  Page  69  b.  n.  (c> 

By  what  acts  a  carrier  shall  be  ex- 
cused,  70.  &  n.  (a) 

Carriers  are  bound  to  carry  woods 
for  a  reasonable  reward,  unless 
his  waggon  is  full,     70  a.  &  n.  (b) 

And  they  are  responsible  for  goods 
in  transitu,  ibid. 

Who  come  under  the  denomination 
of  carriers,  ibid.  &  n.  (c.  rf) 

How  far  they  are  liable  for  the  acts 
of  their  servants,  70  a.   70  b 

Of  actions  against  all  the  masters,  or 
one  of  them  only,  70  b 

What  amounts  to  a  Special  accept- 
ance, ibid.  &  notes 

Of  the  effect  of  misrepresentation  to 
a  carrier  as  to  the  contents  of  a 
box,  70  b.  71.  &  notes 

Of  the  validity  and  effect  of  the  pub- 
lic   notices   given    by  carriers   to 
limit  their  responsibility,     71  a  to" 
71  c.  &  n.  (a) 

See  also  Bailment. 

CASE. 
Vide  Trespass  on  the  Case. 

CASUALTIES. 

The  act  of  God  and  the  King's  ene- 
mies will  excuse  a  carrier's  liabi- 
i'ty,  70.  &  n.  (fl) 

CERTAINTY. 

Debt  can  only  be  brought  where  the 
damages  may  be  reduced  to  a  cer- 
tainty, 167 

CERTIFICATE. 

Money  paid  to  get  a  bankrupt's  cer- 
tificate signed  may  be  recovered 
back  in  assumpsit,  133 

CHALLENGE. 

Challenges  may  be  to  the  array,  and 

to  the  polls,  306 

For  what  the  challenge  to  the  array 

may  be,  ibid.  &  n.  (e)  et  seq. 

By  whom  it  may  be  made,         3o6. 

n.(a) 
0» 
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On  what  four  grounds  the  polls  may 

be  challenged,     Pages  306.  n.{a). 

307.  &  n.  (a) 

The  polls  must  be  challenged  before 
a  juror  is  sworn,  307 

CHAPLAIN. 

How  a  retainer,  as  chaplain,  is  to 
be  proved,  124 

CHARACTER. 

"Where  a  general  character  or  beiia- 
viour  is  put  in  issue,  evidence  of 
particular  facts  may  be  admitted, 
but  not  where  it  comes  in  collate- 
rally, 295  a 

CHARTER. 

Of  the  cfibcts  of  an  acceptance  or  re- 
fusal of  a  new  charter  by  a  corpo- 
ration, and  of  the  surrender  of  an 
old  one,  and  herein  of  the  inrol- 
ment  of  such  a  surrender,  212  c. 
213.  &  n.  (a.  b) 

CHATTEL. 

Possession  of  a  chattel  is  a  colour  of 
title,  30  a 

CHRONICLES, 
Where  admitted  in  evidence,        249 

CHURCH. 

For  a  disturbance  of  a  seat  in  a 
church  case  lies,  and  in  prohibi- 
tion plaintiff  must  set  out  a  cus- 
tom of  repairing,  and  he  ought  to 
prove  usage  to  repair,    76'  e.  219  c 

But  the  presumption  of  right  by  pre- 
sumption may  be  rebutted,      ibid. 

n.  {b) 

Ejectment  for  a  church,  how  the 
curate  must  defend,  99  a 

What  must  be  proved  in  ejectment 
for  a  rectory,  105  a 

Sec  also  Quare  Impedit. 

COMMON. 

For  what  sort  of  common   right  a 

plaintiff  in  replevin  may  prescribe, 

59.  60  a.  &  notes 

Of  the  variance  between  prescription 
and  evidence  of  a  right,  ibid. 

For  a  disturbance  of  a  right  of  com- 
mon, case  lies,  and  by  whom,  and 
for  what  sort  of  privation  it  may 
be  maintained,      76  d,  e.  &  notes 


If  a  prescription  be  for  a  certain 

number  of  cattle  it  need  not  be 

said  they  are  levant  and  couchant. 

Pages  59'  n.  {c).  59  a.  &  n.  (a) 

COMPROMISE. 

An  offer  to  pay  money  by  way  of 
compromise  is  no  evidence  of  a 
debt,  236  b 

CONDITION. 

What  conditions  are  within  32  Hen. 

VIH.  c.  34.  160  a 

A  grantee  cannot  take  advantage  of 

a  condition  before  notice,        ibid. 
Nor  of  any  but  such  as  are  for  the 

benefit  of  the  reversion,  ibid, 

n.(b) 
Conditions  are. not  performed  unless 

the  intent  is  complied  with,  161  a 

n.  (c) 
In  what  cases  performance  shall  be 

excused,        164  a.  155  a.  &  notes 
A  negative  covenant  cannot  be  coi>- 

strued  a  condition  precedent, 

165  h 
If  part  of  a  condition  is  good,  so  will 

the  deed  be;  sed  seats,  as  to  a  part 

made  bad  by  statute,  172 

A  condition  to  a  bond  or  deed  can- 
not be  averred  unless  in  writing, 

173  a 
Nor  can  a  condition,  different  from 

what  is  written,  be  averred,     ibid. 

CONFESSION. 

The  suggestions  in  a  bill  in  Chan- 
cery on  which  plaintiff  founds  his 
prayer  for  relief,  amounts  to  a 
proof  of  confession,  and  will  be 
admitted  in  evidence,  236 

And  a  defendant's  confession  is  al- 
ways evidence  against  himself, 

237.  n(«) 

CONFIRMATION. 

Where  an  acceptance  of  rent  is  or  is 
not  a  confirmation  of  a  lease, 

96"  b.  n.  (a) 

CONSEQUENTIAL  DAMAGES, 

Where  consequential     damages   are 

the  gist  of  the  action  plaintiff  may 

recover 
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recover  more  costs  than  damages, 
though  under  40*.  Pages  10.  11. 
&  n.  (c) 
"Where  the  act  itself  is  not  an  injury, 
but  only  the  cause  of  one,  assump- 
sit lies  for  the  damages  sustained, 

74 
As   for  an  injury  arising   from  cul- 
pable carelessness  or  want  of  due 
caution  in  another,        77  to  79. 
&c  notes 
Miscellaneous  cases  of  consequential 
damages,   and  general  rules    for 
maintaining  this  action,         78  a. 
79'  &  notes  ad  fmcm 

CONSIDERATION. 

An  illegal  consideration  in  a  deed 
must  be  taken  advantage  of  by 
plea, 


173  a 


CONSIGNMENTS. 


Property  arising  under  them  may  be 
tried  in  trover,  35  a.  n.  (6) 

Of  the  consignor's  right  to  stop 
goods  in  transitu,  ibid. 

CONSPIRACY. 

In  case  in  nature  of  a  conspiracy 
one  only  may  be  found  guilty,  14 

CONSTABLE. 

How  far  actions  against  constables, 
&c,  are  restrained  by  statute  21 
Jac.  I.  c.  12.  and  24  Geo.  II.  c. 
44.  23  b.  24  a 

In  trover  against  a  constable  for  a 
distress  under  a  bad  warrant  from 
a  justice,  is  not  guilty  of  a  con- 
version, 45  b 

How  far  a  constable,  acting  under  a 
warrant,  or  the  process  of  an  in- 
ferior court,  may  be  justified,  and 
in  what  cases  trespass  will  lie 
against  him,  83 

CONTINUANDO. 

What  amounts  to  a  continuando  in 
trespass,  86 

CONTRACTS. 

Of  the  distinction  between  contracts 

executory  and  executed,      132  a. 

&  n.  (a.  b) 


When  a  contract  is  said  to  be  com- 
plete, Pages  36  b.  50.  51 

CONVERSION. 
See  TuovEii. 

CONVEYANCES,  FRAUDU- 
LENT. 
See  Fraudulent  Conveyances. 

COPARCENERS. 
Sec  Tenants  in  Common. 

COPYHOLD. 

The  Stat,  of  32  Hen.  VIII.   c.  27. 

which  gives  a  power  of  distress  to 

certain  persons;  does  not  extend  to 

rents  out  of  copyholds,         57.  &c 

notes  to  57  a 

Of  the  tenant's  right  to  estovers,  and 

the  lord's  fight  to  cut  down  trees, 

85  a.  n.  (a) 

Of  an  ejectment  by  the  lord  against 

his  tenant  for  a  forfeiture,  and  of 

the  proof  necessary  to  maintain  it, 

107.  108.  &  notes 

A  bishop  may  bring  an  ejectment  for 

a  forfeiture  committed   during  a 

vacancy  of  the  see,  ibid. 

Till  admittance  of  the  surrenderee 

the  surrenderor  remains  seised, 

ibid. 

For  what  purpose  the  estate  is  or  is 

not  in  the  heir  before  admittance, 

ibid. 

Admittance  of  a  tenant  for  life  is  an 

admittance  of  the  remainder-man, 

ibid. 
And  it  is  not  within  the  statute  of 
fraudulent  conveyances,  ibid. 

A  surrenderee  of  a  copyhold  was 
formerly  held  not  an  assignee 
within  the  stat.  of  32  Hen.  VIII. 
c.  34.  but  it  is  now  otherwise, 

161  a.  n.  {b) 
For  an  admittance  fine  debt  lies, 

167.  ii.(b) 

So  for  an  amercement  in  a  court 

baron,  ibid. 

So  for  an  amercement  in  a  court 

leet,  167 

But  the  defendant  may  traverse  the 

fact  of  presentment,  167  a 

CORPORATION. 

The  servant  of  a  corporation  may 
make  cognisance  for  taking  a  dis- 
tress 
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tress  under  a  demise  by  the  corpo- 
ration not  under  seal,     Page  55  a. 

n.  (rt) 

How  a  corporation  must  proceed  in 
ejectment  where  the  premises  are 
vacant,  .98  a.  &  n.  (6) 

How  the  members  of  a  corporation 
must  avail  themselves  of  a  mistalic 
in  a  mandamus,  205 

What  is  a  good  resignation,  207 

Of  the  power  of  amoval  of  members, 
and  for  what  cause  they  may  be 
removed,  208,  ct  scq.  &  notes 

When  a  summons  is  necessary  for 
that  purpose,  208 

How  a  return  is  to  be  made  by  a  cor- 
poration, and  herein  of  the  reme- 
dy for  a  false  return,    208  to  21 6. 
&  notes,  passim 


COSINAGE. 
For  whom  this  writ  lies, 


120  a. 
n.(«) 


COSTS. 

In  false  imprisonment,  if  the  judge 
will  certify  malice,  plaintiff  shall 
have  double  costs,  24 

In  ejectment,  if  the  lessor  of  the 
plaintitT  die,  plaintiff  cannot  pro- 
ceed without  giving  security  for 
the  costs,  98 

So  if  the  lessor  be  an  infant,  or  re- 
side abroad,  111 
Where  consequential  damage  is  the 
gist  of  the  action,  the  jury  may 
give  full  costs,  though  the  verdict 
be  under  40s.  that  not  being  within 
21  Jac.  I.  c.  16.,             10.  11.& 

n.  (a) 

What  costs  are  given  in  replevin  by 

21  H.VIII.  c.  19.,      57a.&n.(6) 

A  defendant,  in  replevin,  not  going 

to  trial  shall  pay  costs,         6"l.  & 

n.(A) 
If  the  jury  find  that  the  husband 
did  not  die  seised,  his  widow  can- 
not recover  costs  in  dower,  1 1 7 
In  an  action  on  5  Eliz.  plaintiff  can- 
not recover  costs,  yet  he  shall  pay 
them  if  he  be  nonsuit,  194  a 

Where  a  common  informer  shall  give 
security  for  costs,  197-  n.  (d) 

Of  the  costs  in  traversing  a  return 
to  a  mandamus,  203 


In  an  information,  in  nature  of  quo 
uarranto,  where  there  is  no  relator, 
there  can  be  no  costs,  Page  211  a 
Costs  de  increviento  are  given  by  the 
statute  of  Gloucester,  328  a 

In  what  cases  plaintiff  shall  have  no 
more  costs  than  damages,  and 
herein  of  the  statutes  43  Eliz.  c.  5, 
21  Jac.  I.  c.  16,  and  22  &  23  Car. 
II.  c.  9,  329 

Costs  being  in  nature  of  a  penalty, 
the  statutes  must  be  strictly  pur- 
sued, ibid.  n.  (a) 
Where  an  injury  sustained  is  distinct 
from  the  offence,  and  a  conse- 
quence arising  from  it,  plaintiff 
cannot  recover  full  costs,  329  a 
Nor  in  any  case  where  the  injury  is 
personal  only,           329  b.  330.  & 

notes 
On  a  writ  of  inquiry  plaintiff  shall 
have  his  full  costs,  though  he  do 
not  recover  40*.  ibid. 

The  statute  22  &  23  Car.  II.  only 
extends  to  actions  where  the  free- 
hold may,  by  presumption,  come 
in  question,  ibid: 

And  where  that  appears  by  the 
pleadings,  no  judge's  certificate  is 
necessary,  330 

Nor  is  a  certificate  required  where  th« 
cause  was  removed  from  an  infe- 
rior court,  for  there  plaintiff  shall 
have  his  full  costs,  ibid.  &  n.  (d) 
Plaintiff  is  only  deprived  of  his  full 
costs  where  his  damages  are  under 
40s.,  in  cases  where  a  certificate  of 
an  actual  battery,  or  that  the  title 
comes  in  question  can  be  given, 

330  a.  n.  (i) 
And  the  material  distinction  is,  that 
where  the  complaint  which  alone 
would  carry  costs  in  a  substantial 
part  of  the  case,  and  upon  esta- 
blishing which  plaintiff  would 
have  a  verdict,  he  is  not  excluded 
by  its  being  joined  with  a  tres- 
pass; but  where  it  is  only  a  col- 
lateral matter,  the  costs  will  be 
no  more  than  the  damages,  ibid. 
By  8  &  9  W.  III.  c.  11.  s.  4,  plain- 
tiffin  trespass  shall  have  full  costs 
on  a  judge's  certificate  of  malice 
in  the  defendant,  330 

But  such  certificate  must  be  made  in 
court,  ibid.  n.  (a) 

Difference    in    the    notions   of  the 

judges, 
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judges,  as  to  giving  their  certifi- 
cates for  full  costs,  Page  330 
Of  awarding  a  defendant's  costs,   ib. 
Decisions  upon  the  different  statutes 
in  favour  of  defendants,  330. 331  a 
&  n.  (a.  b) 
What  costs  are  allowed   in  waste, 
tithe,  sci.fa.  and  prohibition,  and 
how  the  same  shall  be  taxed, 

331  a.  331  b.  &  n.  (a) 
Executors  and   administrators    are, 
in  general,  exempt  from  costs, 

331  b.  &  n.  (b) 
Sed  seats,  where  they  are   the  ag- 
gressors, 332  a.  n.  (/>) 
Officers  of  the  peace  are  also  exempt 
in  the  execution  of  their  duty, 

332  b 
Who  are  deemed  officers,  ibid.  332  c. 

&  n.  (a) 
But  common  informers  cannot  reco- 
ver costs  unless  they  are  expressly 
given  by  statute,  333 

Parties  grieved  shall  have  their  costs 
by  statute  5  VV.  &  M.  c.  11,   ibid. 
Who    are    deemed    injured    parties 
within  that  statute,         333  a.  & 
n.  (a,  b) 
Defendants    in    informations    shall 
have  their  costs  by  stat.  18  Eliz. 
c.  5,  and  27Eliz.  c.  10,         333  a 
Persons  to  whom  these  statutes  ex- 
tend, 334-  &  n.  (a) 
Costs  in  traverses  of  inquisitions  are 
not  given  by  the  statute  of  Glou- 
cester,                      334  a.  &  n.  (a) 
How  costs  are  to  be  assessed  where 
pleadings  are  double  and  treble, 
ibid.  &  n.  (Z*) 
And  how  where  there   are   several 
defendants  and  various  issues, 

335  a.  n.  (a) 
The  costs  of  a  special  jury  arc  not 

allowed  unless  upon  a  certificate 

that  it  was  necessary,  335  b. 

335  c.  &c  n.{a) 

How  the  costs  on   feigned  issues  are 

to  be  assessed,  336.  336"  a.  n.  (a) 
So  of  the  costs  of  not  proceeding  to 

trial  or  enquiry  after  notice, 

336  a.  n.(6) 
In  ejectment  against  several  each  de- 
fendant  is   liable   for   the  whole 
costs,  336 

In  cross  actions  of  assault,  and  both 
parties  are  nonsuited,  the  costs  of 


one  cannot  be  set  off  against  the 
costs  of  the  other,  Page  336  a 
Nor  will  the  court  allow  three  defend- 
ants in  trespass,  who  were  acquit- 
ted, to  deduct  their  costs  out  of 
what  the  plaintiff  recovered  from 
a  fourth  defendant,  who  was  found 
guilty,  ibid. 

A  defendant  in  ejectment  suffering 
judgment  by  default  shall  not  pay 
costs,  336  b.  in  wotis 

Costs  out  of  pocket  means  the  larg- 
est costs,  ibid. 
Where  a  cause  is  made  a  remanef, 
the  costs   shall    attend    the  final 
issue,                                          ibid. 
One  who  refuses  to  admit  evidence 
pro  forma  shall  pay  costs,        ibid. 
The  costs  of  a  distringas  must   be 
paid    before   appearance,    though 
no  issues  are  levied,                  ibid. 
The  statute  which   limits  the  costs 
to  the  damages,  if  under  40*.  ex- 
tends not  to  courts  which  cannot 
give  40«.  damages,                    ibid. 
A  defendant  removing  his  proceed- 
ings by  re.  fa.  lo..  and  signing  a 
nonpros,  shall  have  his  costs,  ibid. 
Plaintiff  recovering   treble  damages 
for  taking  more  than  allowed  on 
levying  a  ^.  jTa.,  shall    have  his 
costs,                                           ibid. 
Plaintiff   releasing  part  of   his   da- 
mages need  not  release  any  part  of 
his  costs,                                    ibid. 
Costs   of  suit,  given   by   an   award, 
means  common  costs,               ibid. 
Costs  follow  the  judgment  on  a  trial 
by  consent,                                ibid. 
An  avowant  shall   pay  costs  where 
found   against  him,  but  he  shall 
not  have  costs  on  an  affirmation 
in  error  for  him,                        ibid. 
An  avowant  stating  a  distress  under 
11  Geo.  11.  c.  19.  s.  22,  shall  not, 
on  a  verdict,  have  double  costs, 

ibid. 

An  award  is  not  equal  to  a  judge's 

certificate  for  the  allowance  of  full 

costs,      .  ibid. 

COTTAGE. 

What  evidence  is  necessary  in  eject- 
ment, 103  a.  104 

COURT. 
Foreign  admiralty. — Its  sentence  of 
condemnation 
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condemnation  of  a  ship  is  conclu- 
sive evidence  against  underwriters, 
Pages  19  b.  244  b.  n.  (6) 
Council  of  war. — Its  sentence  is  evi- 
dence to  justify  maihem,         \g  b. 
244  b.  n.  (6) 
Of  arches.— Its  sentence  is  conclu- 
si%-e  evidence  of  a  nullity  of  mar- 
riage, causa  jactitationis,       113  b. 

244  a.  n.  (i) 
Determination   of   a  court,    having 

concurrent  jurisdiction,  is  conclu- 
sive in  all  other  courts,  244. 
244  a.  n.  (i») 

But  the  matter  must  be  determined 
ex  directo,  244  b 

A  conviction  in  a  criminal  court  is 
conclusive  evidence  of  the  fact  in 
a  court  of  civil  jurisdiction,    245, 

n.  (a) 

Secus  in  the  case  of  an  acquittal, 

245  a.  n.  (rt) 
Rolls  of  a  court  baron  are  good  evi- 
dence, and  so  is  a  copy  under  the 
steward's  hand,  and  so  is  a  sworn 
copy,  and  so  are  descent  rolls, 

247  a.  n.  (c).  247.  n.  (c) 

COVENANT. 

No  set  form  of  words  is  necessary  to 

create  a  covenant,  for  any  thing 

will  support  an  action  of  covenant 

that  iznports  an  agreement,    156'  a. 

&  n.  (a) 

Covenant  lies  on  a  deed-poll,    156  b 

Covenants  in  law  differ  fi-om  cove- 
nants in  deed,  157.  &  "•  («) 

Covenant  lies  not  upon  personal 
things,  as  upon  a  lease  of  goods, 
nor  for  any  thing  not  in  esse,  when 
the  lease  was  made,     ibid.  &  n.(6) 

Nor  for  a  nonfeasance,  but  for  a 
misfeasance  it  does,  ibid. 

Nor  upon  an  agreement  without  a 
deed,  157  a.  n.  (a) 

Of  covenants,  joint  and  several, 

157a.  158a 

Of  the  operation  and  effect  of  a  de- 
feasance, ibid. 

Of  real  covenants,  or  such  as  are 
annexed  to  estates,  who  shall  be 
bound  by,  and  who  take  advan- 
tage of  them,     158  a.  159-  Sc  notes 

What  covenants  extend  to  assignees 
of  a  term,  and  herein  of  the  lia- 
bility of  assignees  to  the  perform- 


ance of  them,  Pages  159.  & 

n.  (c).  159  a.  &  n.  (a.  ^.) 

Where  an  assignee  may  take  advan- 
tage of  a  covenant,  and  herein  fur- 
ther of  his  liability,     159  b.  n.  (a) 

Where  grantees  or  assignees  may  take 
the  benefit  of  a  condition  for  re- 
entry, under  the  statute  32  Hen. 

-  Vm.  c.  34,  160 

Of  the  persons  and  cases  to  which 

this  statute  extends,  l60a.  & 

n.{a.h.  c.) 

Covenant  against  an   assignee  of  a 

term  is  a  local  action,  because  it 

is  founded  on  his  privity  of  estate, 

161.  n.  ((/) 

Of  this  action  by  the  assignee  of  a 
lessor,  or  of  the  reversion,    161  a. 

n.  (a) 

A  surrenderee  of  a  copyhold  wa« 
formerly  held  not  an  assignee 
within  the  statute  32  Hen.  VIII. 
c.  34,  but  it  is  now  otherwise, 

161  a.  n.(6) 

Of  the  construction   of   covenants, 

and    of   the   distinction    between 

such  as  are  implied  by  operation 

of  law,  and  such  as  are  express, 

161  a.  <Sc  n.  (r) 

Covenants  are  to  be  taken  according 
to  the  intent  of  the  parties,  and 
are  to  be  so  construed  as  to  have 
effect,  and  correspond  with  such 
intent,  ibid. 

No  covenant  shall  be  construed  to 
have  a  greater  effect  than  the 
words  import,  ibid» 

But  where  there  is  a  doubt  as  to  the 
sense  of  the  words,  they  shall  be 
taken  most  strongly  against  the 
covenantor,  I6I  b 

Of  the  effects  of  a  covenant  for  quiet 
enjoyment,  ibid.  &  n.  (a) 

A  covenant  do  a  thing  rendered  im- 
possible by  the  act  of  God,  or  af- 
terwards forbid  by  law,  cannot 
bind  the  covenantor,         l6l  c.  &c 

n.(«) 

Covenants  are  good  or  bad  according 
to  the  thing  on  which  they  depend, 

162 

Of  the  breach  of  covenant  fully 
considered  with  respect  to  the  time 
and  majiner,  and  how  far  it  is  ne- 
cessary to  set  it  forth ;  also  what 
amounts  to  a  breach,  I62  a. 

n.  (a).  16'3  a 
How 
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How  the  breach  shall  be  assigned, 
and  herein  of  the  difference  be- 
tween covenant  and  debt. 

Pages  l63  a.  l64'  a.  fc  n.  (a) 
Of  performance,  how  to  be  pleaded, 
164  a.  &  n.  (6).  165  a.  &  n.(b) 
Of  the  plea  of  tender,         166".  n.  (a) 
Levy  by  distress  is  a  bad  plea,  but 
riens  in  arrear,  or  payment  at  the 
day,  is  good,  166 

Release  of  all  demands  cannot  be 
pleaded  in  bar  before  the  covenant 
is  broken,  but  accord  and  satisfac- 
tion is  a  good  plea,  166  a.  & 
n.  (a.  b.) 
Loss  by  fine  cannot  be  pleaded  in 
excuse  of  a  covenant  to  repair, 

ibid.  n.  (c) 

COVIN. 

Where  it  may  be  given  in  evidence  to 
avoid  a  conveyance,  SfC.  under  13 
Eliz.  c.  5,        257,  ^t  seq.  &  notes 


/V 


CRIMINAL  CONVERSATION. 

See  Adultery. 

CROPS. 
What  interest  in   the  land  is  neces- 
sary to  maintain  trespass  for  tread- 
ing down  growing  crops,  85  a.  n.  (ft) 

CUSTOMS. 
See  Local  Customs — Seizure. 

CUSTOS  BREVIUM. 
Cannot    discharge   his  under  clerk 
unless  for  misconduct^  76  f.  n-  (fi) 


D. 

DAMAGES. 

Many  things  may  be  laid  in  aggra- 
vation of  damages,  for  which 
alone  trespass  would  not  lie,    89  a 

What  evidence  may  be  given  in  ag- 
gravation, 7. 10. 11.  27.  &  notes, 
passim 

Of  the  writ  of  enquiry  in  assault,  20 

In  what  cases  the  court  will  increase 
damages,  2 1 

What  evidence  may  be  given  in  miti- 


gation,     Pages  5.  9-  27.  59.  153. 
&  notes,  passim 
Special  damages,  unless  laid,    can- 
not be  given  in  evidence,  6.  7.  21. 
&  notes,  passim 
Of  joint  and  several  damages,       15. 
20.  p-i.  95.  8c  notes,  passim 
Subsequent  special  damalges  cannot 
be  sued  for  after  a  verdict,    7.  19. 
What  are  given  in  dower,    1 16.  1 17. 

&  11.  (i) 
What  in  quare  impedit,  123.  125 
What  in  debt,  178 

See  Consequential  Damages. 

DAY. 

The  day  laid  in  a  declaration  is  mat- 
ter of  form  only,       33.  86.  209  a 

DEATH. 

The  parish  register  of  burials,  or  a 
copy  of  it,  is  good  evidence  of  a 
death,  247  a 

So  is  the  mark  D.  d.  in  the  register 
of  the  Navy-Office,  249  a 

Where  the  death  of  a  party  pendente 
/iVe  shall  abate  the  suit,  312 

DEBET  ET  DETINET. 

Where  debt  must  be  brought  in  the 
debet  and  detinet,  and  where  in  the 
dctinet  only,  I68  a 

Of  this  point  in  the  ca«e  of  an  exe- 
cutor, 169.  169  a.  n.  (a) 

DEBITUM  IN  PR^SENTI. 
Solvend.   in  futuro   is  a  debt  from 
which  an  insolvent  act  may  dis- 
charge, 173  b.  n.  (a) 

DEBT. 

This  action  lies  to  recover  a  sum  in 
numero,  and  not  to  be  repaired  rn 
damages,  167 

But  where  the  damages  can  be  re- 
duced to  a  certainty  debt  lies,  ibid. 

In  what  particular  cases  this  action 
may  be  brought,  ilnd.  &  notes 

In  what  cases  debt  lies  not,      167  a. 

&  notes 

What  must  be  set  forth  in  debt  for 
an  amercement,  167 

Defendant  may  traverse  the  present- 
ment, 167  a 

Debt  on  a  policy  of  assurance  and 

an  agreement  to  refer,  what  must 

be  set  forth,  ibid. 

Where 
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Wljere  on  an  award  debt  is  the  pro- 
per action,  and  where  case, 

Page  167  a.  n.  (a) 
Cases  of  debt  against  the  sheriff  for 
money  levied,     16"7  a.  168.  17O  a. 
&  n.  (a) 
Note,  This   action  is  not  within   the 
statute  of  limitations,  I68 

Where  debt  may  be  brought  for  an 
attorney's  fees  against  his  em- 
ployer, 167  a.  n.  {b) 
Where  on  a  judgment,  ihid. 
Where  against  a  pawnee,  l6"S 
Where  for  money  had  and  received, 

ibid. 
Where  for  money  payable  by  instal- 
ments, and  herein  of  the  distinc- 
tion between  single  bonds  and  bonds 
with  a  condition,  l6'8a.  171.n.(«) 
Where  this  action  must  be  brought 
in  the  debet  et  detinet,  and  wliere 
m  ihc  detinet  only,  ibid. 

Where  no  remedy  for  a  penalty  is 
provided  by  statute,  debt  may  be 
brought,  168 

Of  this  action  by  or  against  an  exe- 
cutor,   16'5).  169  a..  &  n.  (a).  178  a 
Of  the  same  by  or  against  an   heir, 

169 
Of  debt  on  bond,  and  the  plea  non 
est  J  actum,        \69  a.  &  n.  {b).  17O 
Of  debt  for  rent,  and  the  proper  pleas 
thereto,         17O.  170  a.  177  a.  178 
W'here  payment  may  be  pleaded  in 
bar,  171. 

Of  debt  on  a  contract  or  a  deed, 
what  must  be  averred,  and  what 
p  ovcd,  17^  a..  &  n.  (6) 

What  must  be  proved  on  the  gene- 
ral issue  non  est  factum,  and  what 
given  in  evidence  thereon,      171b 
Of  deeds  interlined,  razed,  obliterat- 
ed, and  torn,  172 
Of  the  plea  of  duress,      172  a.  173. 

&  n.  (c) 
Where  a  condition  is  averred,  how  it 
must  be  shewn,  and  herein  of  ille- 
gal considerations,  173 
Of  an  insolvent  act  as  a  plea  in  debt, 
173.  173  a.  n.  (a) 
Of  the  plea  of  solvit  ad  diem,  and 
herein  of  the  presumption  of  pay- 
ment, 174. «Sc  n.(6).  174a.  &  n.  (a). 
As  to   the  power  of  applying  pay- 
ments, 174a.  n,  (6).  174  b.  n.  (a) 
Of  the  plea  of  riens  per  discent,    175 

to  177 


Of  the  plea  of  nil  debet,  and  what 
may  be  given  in  evidence  thereou, 
Tage  177.  &  n.  (a) 
The  jury  must  answer  to  all  they  are 
charged  with,  178  a.  &  n.  (c) 

In  what  cases  a  sett-off  may  be  made, 
and   what  amounts  to  an  extin- 
guishment of  a  debt,  178  a  to  183. 
&  notes 

DECEIT. 
In  what  cases  this  action  lies,    30.  & 

n.(a) 
Breach  of  a  warranty,  express  or  im- 
plied, is  the  ground  of  this  action, 
and  the  scienter  of  a  defect  is  the 
gist,  -  30  a.  n.(o).  31  b.  n.(a) 
So  for  a  false  assertion,  by  which 
another  is  deceived  and  injured, 
this  action  lies,        30  a.  n.  {b).  to 

31b 

Of  warranties  on  the  sale  of  horses, 

32.  &  n.  (a) 

In  all  cases  of  fraud,  with  an  intent 

to  deceive,  this  action  lies,     32  b. 

n.  (a) 
What  evidence  is  necessary  to  sup- 
port this  action,  30,  adjinem 
For  money  paid  under  a  deceit,  or 
a  pretence  of  right,  assumpsit  lies, 

133 

DECOY. 
For  shooting  in  a  decoy  case  lies,  79 

DECREE. 

A  decree  in  chancery  may  bo  given 
in  evidence  between  the  same  par- 
tics,  and  those  claiming  under 
them,  243  a.  &  n.  (c) 

So  may  a  decretal  order  with  proof 
of  the  bill  and  answer,  244 

So  may  a  decree,  sentence,  or  judg- 
ment of  any  court,  having  a  con- 
current or  competent  jurisdiction, 
where  a  matter  comes  to  be  tried 
in  a  collateral  way,  244.  & 

n.  (c).  244  a.  &  n.  (a.  i.) 

But  this  rule  is  to  be  taken  with  re- 
strictions, where  the  matter  was 
delivered  ex  directo,  244  b.  Sc 

n.  (a.  b.) 

DEEDS. 

Where  there  is  a  deed  case  will  not 
lie,  157 

In  debt,  on  a  deed  or  contract,  what 

must  be  proved,  171a 

p  p  Oa 
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On  the  general  issue  any  thing  which 
avoids  the  deed  may  be  given  in 
evidence,  Fages  17 1  b.  172 

What  deeds  are  void,  and  what  void- 
able only,  177  a 

In  what  cases  razures,  interlinea- 
tions, alterations,  or  breaking  ofF 
the  seal,  will  have  the  effect  of 
avoiding  a  deed,  and  herein  of 
blanks  left  in  a  deed,  267 

Where  a  profert  is  necessary,  and 
where  not,   249  b.  to  254.  &  notes, 

passim 

In  what  cases  it  is  necessary  in  plead- 
ing to  shew  a  deed,        250  to  252 

How  deeds  are  to  be  given  in  evi- 
dence— See  Evidence. 

DEFEASANCE. 

Where  several  covenant  a  defeasance 
to  one  extends  to  all,  1 57  a 

In  case  of  a  lease  a  defeasance  may 
be  after  the  first  deed;  sed  seats  in 
case  of  a  freehold,  158 

DEFECTS. 

Amendable  after  verdict,  or  aided  by 
it,  230,  et  seq. 

See  Jeofails. 

DE  INJURIA  SUA  PROPPJA. 

Where  de  injuria  sua  propria  absque 
tali  causa  is  a  good,  replication, 

19.93.  &  n.(a) 

DELIVERY. 

By  what  sort  of  delivery  an  altera- 
tion of  the  property  is  produced, 
35  a.  &  n.  {b).  36"  b 

A  delivery  of  muniments  is  a  deli- 
very of  the  thing  itself;  so  a  deli- 
very of  the  key  of  a  warehouse  is 
a  delivery  of  the  goods  in  it,  262  a 

There  may  be  a  delivery  from  one 
parcener  to  another,  or  of  things 
in  parcenary  to  a  third  person,  ib. 

DEMAND  AND  REFUSAL. 

Where  evidence  of  a  conversion,  and 
where  not,        33.  44.  45.  &  notes 

Where  a  demand  must  be  made  be- 
fore action  brought,  151  b 

Where  it  is  necessary  to  assign  scepius 
requisitns  as  a  breach  in  non-pay- 
ment of  money  awarded,       l63  a 


DEMURRER  TO  EVIDENCE. 

Where  a  doubt  arises  as  to  the  pro- 
priety  of  evidence  given,    either 
party  may  demur  to   it,    and  he 
that  demurs  admits  it  to  be  true, 
Page  313 

The  only  question  before  the  court 
on  this  demurrer  is,  whether  the 
evidence  given  is  such  as  ought  to 
be  left  to  the  jury  in  support  of 
the  issue,  for  no  objection  can  be 
made  to  the  pleadings,  313  a.  & 
n.  {a.  b.) 

Of  joining  in  demurrer,  ibid. 

Mode  of  demurring,  ibid. 

Form  of  this  demurrer,  and  joinder 
thereto,  314 


DEPARTURE. 


What  is  a  departure, 
What  is  not, 


163  a. 
81  c 


DEPOSITIONS. 


In  what  cases  allowed  to  be  read 
in  evidence,  and  herein  of  the  mo- 
dern practice  of  publication, 

239  to  242.  &  notes,  passim 

Depositions  taken  in   a  court  not  of 

record,  shall  not  be  read  elsewhere, 

242.  &  n.  (b) 

Nor  shall  depositions  taken  under  a 

commission  of  bankrupt,  for  there 

can  be  no  cross  examination, 

242  a.  &  n.  (a) 
See  alsa  Examination. 

DESCENT. 

A  descent  cast  which  takes  away  the 
right  of  entry,  is  a  good  bar  to 
plaintiff  in  ejectment,       88,  n.  (c) 

DETINUE. 

For  what  it  lies,  and  by  whom  it 
may  be  brought,  49  a.  50.  5 1 

The  three  principal  grounds  of  this 
action  are  property  in  the  plaintiff, 
and  a  possession  in,  and  detention 
by,  the  defendant,  49  a.  n.  {b) 

An  heir-loom  is  recoverable  in  de- 
tinue, 50,  n.  (a) 

So  for  any  thing  certain  it  lies,      50 

&  n. {b.  c) 

For 
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Fot"  a  tortious  taking,  trover  is  the 

proper  remedy,       Page  50,  ii.  (rf) 

Of  detinue  by  and  against  husband 

and  wife,  50,  51 

"What  certainty  the  declaration  must 

contain,  ibid. 

What  the  plaintiff  must  prove,        51 

The  detainer  is  the  gist  of  this  action, 

ibid. 

What  may  be  given  in  evidence  on 

the   general   issue,  51  a.  & 

n.  (d) 

Defendant   cannot  be  held    to    bail 

without  a  judge's  order,  51a. 

n.  (fl) 

The  jury  must  find  the  value,  for  it 

cannot  be  supplied,  51  a.  & 

n.(rf) 

DEVASTAVIT. 

What  amounts  to  a  devastavit,  and 
how  proved,  141  a.  169  a 


See  Will. 


DEVISE. 


DEVISEE. 


Of  a  term,  what  he  must  prove  in 

ejectment,  102 

lie  need  not  shew  possession,       103 

DISCONTINUANCE. 

In  replevin,  if  a  plea  answer  to  part 
only,  it  is  a  discontinuance,        53 

Whatever  creates  a  discontinuance  is 
a  good  bar  to  an  ejectment,     99  b. 

100 

Of  discontinuance  by  the  husband  ; 
also  by  the  wife,  100  a 

DISFRANCHISEMENT. 

What  is  a  good  Cause  for  disfran- 
chising a  member  of  a  corpora- 
tion, and  herein  of  the  power  of  re- 
moval, 207  a.  208.  &  n.  (a) 

The  party  to  be  disfranchised  must 
be  summoned,  208  a.  n.  (a) 

See  also  Corporation. 

DISTRESS. 

In  what  cases  trover  lies  for  things 
distrained,  33  b.  n.  (<i) 
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Who  may  distrain  under  the  statute 
32  Hen.  VIII.  c.  27,  and  to  what 
cases  that  statute  extends, 

Pages  56  a  to  57  a.  &  notes 

On  a  rescous  treble  damages  are  re- 
coverable, 62  a 

And  also  treble  costs,         ibid.  n.  (a) 

For  an  excessive  distress  trespass  lies* 
81c,   n.(a) 

Where  the  distrainor  is  a  trespasser 
ab  initio,  81  b.  c.  d 

What  sort  of  distress  may  be  justi- 
fied, ibid. 

What  things  may  be  distrained,  and 
what  not,  and  where  doors  may 
be  broken  open,  82  to  83 

Levy  by  distress  is  a  bad  plea  in  co- 
venant, but  riens  in  arrere,  or  pay- 
ment at  the  day,  is  good,  l6€ 

A  note  or  bond  given  for  rent  due 
does  not  extinguish  the  right  to 
distrain,  182  a 

See  also  Replevin,  Rescous. 

DOGS. 

For  keeping  a  dog  accustomed  to 
bite,  case  lies,  77 

DOxMESDAY  BOOK. 

Will  be  inspected  by  the  court  to  try 
ancient  demesne,        248.  &  n.  {b) 

DOWER. 

An   execution   on    a   judgment    in 

dower  gives  only  a  possession  in 

law,  104  a 

Of  the  writ  of  dower,  and  in  what 

cases  it  may  be  brought,       II6  a* 

&  n.  (a) 

How  to  be  prosecuted,       II6  b.  11/ 

Of  the  judgment  in  dower,     117  c, 

n.  (4) 
What  may  be  pleaded,  1 17  a.  1 18  a 
Of  the  execution  and  costs,         lip. 

&  n.  (a) 

DRUNKENNESS. 
Where  it  shall  avoid  a  bond,     17^  a 

DURESS. 

Considered  as  a  plea  in  debt  to  avoid 
a  deed,         I72, 17S,  n.  (c).  173  a 

tt2  DUTY. 
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DUTY. 


For"misbehaviour  in  duty  an  action 
lies,  Pages  69,  70 


E. 

EARNEST. 


Gives  a  man  a  right  to  demand,  but 
a  bare  demand  without  payment  is 
void,  50  a 

ECCLESIASTICAL  COURT. 
See  Courts. 


ECCLESIASTICAL  PERSONS 
AND  THINGS. 

See  Bishop,  Church,  Quare  Im- 
PEDiT,  Rector,  Tithe. 


ECCLESIASTICAL  TERRIERS, 

Were  surveys  made  by  virtue  of  tlie 
87tb  canon,   which   directs   them 
to  be  kept  in  the  bishop's  registry, 
248  a.  n.  («) 


EJECTMENT. 

By  whom  this  action  may  be  brought, 

and  by  what  evidence  maintained, 

95  to  115,  passim 

Of  trespass  after  ejectment,  and  the 
proceedings  therein,  87-  & 

notes 

What  are  good  pleas  in  ejectment,  et 
i  contra,        88,  n.  (c).  98  c,  n.  (c) 

Of  the  service  of  the  declaration  in 
this  action,  95  a.  96,  n.  (a) 

Of  the  like  where  the  premises  are 
vacant,  96  c.  &  n.  (6),  97 

The  tenant  on  service  must  give  no- 
tice to  his  landlord,  by  11  Geo.  II. 
c.  19>  if^id- 

But  a  tenant  of  mortgaged  premises 
is  hot  within  the  statute,  ibid. 

n.  (a) 


Of  the  situation  of  a  tenant  whose 

premises  are  in  mortgage,  Page  9fi. 

&  n.  (a.  b) 

A  landlord  may  make  himself  de- 
fendant, but  no  one  else,  9^  a 

Of  the  effect  of  notice  to  quit  by 
landlord,  or  by  tenant,  under  4 
Geo.  IL  c.  28,  and  11  Geo.  II. 
c.  19.  ibid.  &  n.  (b) 

Of  sealing  a  lease  on  the  land,  9^  b. 

98  a 

What  notice  is  necessary  before  eject- 
ment brought,  of  the  effect  of  such 
notice,  and  what  is  a  waiver  there- 
of, 96.   &  n.  (c).  96  a.   & 

n.(a) 

Of  the  acceptance  of  rent  after  no- 
tice, and  its  effect,         9^  b.  n.(fl) 

What  will  keep  a  possession,  97 

Of  staying  proceedings  on  payment 
of  rent,  &c.  into  court,  ibid. 

So  until  costs  are  paid  or  secured, 

Ilia 

Of  the  rule  to  confess  lease,  entry, 
and  ouster,   general   or  special, 

97 

Confession  necessary  in  all  cases  but 
a  fine,  103 

Entry  into  part  is  a  good  plea  puis 
darrein  continuance,  97  a 

What  amounts  to  an  actual  ouster, 
ibid.  n.  (b) 

Death  of  the  lessor  of  the  plaintiff  is 
no  abatement,  but  plaintiff  must 
give  security  for  costs,     98.  Ilia 

Proceedings  necessary  where  there 
are  several  defendants,  98  a 

So  where  one  defendant  is  a  mate- 
rial witness,  99 

Ejectment  for  a  chureh,  how  a  cu- 
rate may  defend,  99  a 

For  what  an  ejectment  will  lie,  et  d 
contra,  99  »•  &  "• («) 

Where  the  plaintiff  is  barred  by  the 
statute  of  limitations,  102.  & 

n.(a) 

As  to  the  riglit  of  entry,  and  where 
an  actual  entry  must  be  proved, 

102  a.  &  n.  (a),  103 

Of  possession,  and  what  is  sufficient 
evidence  of  it,  102  to  104 

What  evidence  is  necessary  in  eject- 
ment for  a  cottage,         103  a.  104 

Of  judgment  in  ejectment  against  an 
heir,  105 

When 


L.„. 


When  and  how  the  demise  is  to  be 

laid — also  the  ouster,  Pages \05h 

to  107.  &  notes 

Of  ejectment  by  one  joint  tenant  par- 
cener, tenant  in  common,  against 
another,  what  it  is,  and  how  it 
may  be  maintained,       102  a.  107. 

109  a 

Of  this  action  for  the  forfeiture  of  a 
copyhold,  107,  108.  &  notes 

Where  the  declaration  may  be 
amended,  and  what  defects  may 
be  aided  by  a  verdict,  IO7. 

109 
Where  less   may  be   proved   than  is 
declared  for,  109 

Outstanding   terms    and    mortgages, 
where  good  evidence  in  this   ac- 
tion, et  e  contra,  110,  111 
Of  this  action  by  a  mortgagee,  110  a. 

&  n.  (a) 
Of  this  action    to   try   titles    under 
wills,   and    herein  of  the  illegiti- 
macy of  the  heir,  et  e  contra. 

Ilia,  to  115.  &  notes,  passim 
Of  the  writ  of  error  in  this  action, 

115.  &  n.  (^) 


ELECTION. 

For  denying  a  poll,  or  refusing  a 
vote,  or  not  returning  the  candi- 
date chostMi,  case  lies,  6"4a 

What  is  a  good  election  of  a  mem- 
ber or  officer  of  a  corporation, 

208  a.  209 

See  also  Corporation,  Quo  War- 
ranto. 


ELEGIT. 

By  what  proof  a  tenant  by  elegit  may 
support  an  ejectment,  104  a 

In  executing  an  elegit  the  sheriff  is 
to  deliver  a  valued  moiety  of  the 
whole  premises,  ibid.  n.  (b) 


EMBLEMENTS. 

What  interest  in  the  land  is  necessary 
to  maintain  trespass  for  treading 
down  growing  crops,     85  a.  n.  {b) 
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ENQUIRY. 
See  Inquiry, 
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ENTRY. 

Where   an  actual  entry  is  necessary, 
and  what  proof  of  it  is  sufficient, 
Pages  87  b.  102,  103 

To  what  extent  an  entry  has  relation 
in  law,  88 

Entry  into  part  pending  the  action  is 
a  good  bar,  S7  a- 

What  is  a  waiver  of  a  right  of  entry, 
et  e  contra,  96  b.  c.  IO9  a 

Entry  into  part  is  a  suspension  of 
rent,  but  not  of  a  covenant  to  re- 
pair, 165  a 

ESCAPE. 

Of  the  remedies  against  the  sheriff 

for  an   escape,  and    herein  of  the 

distinction    between    a    voluntary 

and  negligent  escape,  6"4  a.  to 

69  b.  &  notes,  passim 

Of  the  pleadings  and  evidence  in 
case  for  an  escape,  ibid. 

The  statute  of  limitations  does  not 
extend  to  this  action,  for  it  is 
founded  in  malejicio,  69  b 

See  also  Misbehavior,  Rescous, 
Sheriff, 

ESTOPPEL. 

The  bishop's  certificate  of  a  marriage 
is  an  estoppel  to  a  plea  of  ne  vn- 
ques  uccouple,  118a 

A  replication  of  a  lease  is  an  estoppel 
to  a  plea  of  nil  habuit  in  tenementis^ 

170  a 

Parties  claiming  an  estate  by  act  of 
law  may  plead  a  condition,  with- 
out shewing  the  deed,  and  they 
are  not  estopped  by  the  livery, 

251 

A  jury  can  only  try  the  matter  in 
issue  between  the  parties,      298  a 

ESTOVERS. 

Of  a  copyholder's  right  to  estovers, 

85  a.   «&  n.  (a) 

For  not  leaving  sufficient  an  action. 

lies,  ibid, 

ESTRAY. 
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ESTRAY. 
A   lord  may  maintain  trover  for  an 
estray  which  he  has  seized, 

Page  33  b 

Where  an  estray  taken  may  be  used, 

81b.  &n.(a) 

ESTREPEMENT. 
Writ  of,  120,  n.  (a) 

V      -       EVICTION. 
jSeff  Covenant,  Ejectment,  Rent. 

EVIDENCE. 

Of  the  theory  of  evidence  in  general, 

221 

Evidence  is  twofold — written,      ibid. 

unwritten,  2S3 

Written  evidence  is  public,  221 

■ private,       249  b 

PubHc  written  evidence  consists  of 
records  and  matters  of  an  inferior 
nature,  221,234  b 

Records  include  the  statutes  or  acts 
of  parliament,  and  such  of  them  as 
are  deemed  public,   being  known 
to  all   men,   the   printed   statute- 
book  is  evidence,         222.  &  n.(a) 
225  a.  &  n.  (c) 
But  private  acts,    not    being  laws, 
must  be  proved  by  copies  from  the 
rolls,         222.  n.  (a).  225.  &  n.  {d) 
Yet  to  this  rule  there  are  some  ex- 
ceptions, 226" 
Where  an  act  of  parliament  may  be 
given  in  evidence  on  an  attaint, 

222 
Distinction  between   a  general  and 
particular  law,  223 

what  cases   statutes  ought  to   be 
^"pleaded,    and   not    given   in    evi- 
dence, 224 
Difference  where  the   proviso    in    a 
statute  is   a  matter  of  fact,    and 
where  a  matter  of  law,  225 
A   saving  proviso   may  be   given  in 
evidence  on  the  general  issue, 

225  a 
^y  the   present  practice   examined 
copies  from  the  journals  of  parlia- 
ment are  evidence  of  its  proceed- 
ings, but  a  bare  resolution  of  the 


house,  as  a  foundation  for  otlier 
proceedings,  is  no  evidence  of  the 
facts  resolved.      Page  226  a.  n.  (a) 

Copies  of  all  records  are  evidence, 
but  a  copy  of  a  copy  is  not, 

226  a.  &  n.(6) 

Exemplifications,  which  are  copies  of 
records  under  the  broad  seal  of 
the  court,  are  of  more  credit  than 
sworn  copies  not  untler  seal, 

226  b.  &  228,  n.  (a) 

Every  matter  that  can  be  tried  by 
the  record  must  be  so  tried,  but 
matters  of  fact  connected  with  a 
record  must  be  tried  by  a  jury, 

226  c.  iti  notia 

Deeds,  though  exemplified  under  the 
broad  seal,  not  being  evidence,  the 
originals  must  be  produced, 

227  a 
Nothing   but   records  can   be  under 

the  seal  of  the  court,  228 

But  a  recovery  under  the  seal  of  the 
court  of  grand  session  in  Wales  is 
evidence,  ibid. 

And  so  of  any  court  established  by- 
parliament,  ibid.  u.  (c) 

But  exemplifications  under  the  seals 
of  inferior  courts  are  not,        ihid. 

ibid. 

Records  not  under  seal,  which  are 
the  rolls  of  the  court,  may  be 
proved  by  sworn  copies,  22S  a 

And  no  evidence  can  be  received  to 
contradict  them,  ibid.  n.  (a) 

A  copy  of  a  lost  record  is  evidence, 
without  swearing  it  a  true  copy, 

228  a 
Where    a    sworn  copy  of  part  of  a 

record  is  admissible,  228  b 

In  what  cases  proof  of   the  examina- 
tion of  an  office  copy  with  the  ori- 
ginal must  be  given,  ibid.  & 
n.  {b.  c) 
How  the  inrolment  of  a  deed  must 
be  proved,                 229,229  a.  df 

n.  (fl) 
Office  copies  of  depositions  are  evi- 
dence in  chancery,  but  not  at  law 
until  examined  with  the  roll, 

229  a 
If  a  fine  is  to  be  proved  with  procla- 
mations,  the  latter  must   be  exa- 
mined with  the  roll,  230 
Where  a  record   is  to  be   tried  by  a 
jury  on  the  facts,  copies    under 

seal, 
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seal,  or  office  copies,  are  good  evi- 
dence, Page  230  a 

To  shew  a  recovery,  seisin  in  the  te- 
nant must  be  proved,  unless  it  is 
before  time  of  memory,       ibid.  & 

n.(a) 

Where  evidence  of  a  judgment  shall 
be  confined  to  parties  and  pri- 
vies, 231  a 

For  and  against  whom  a  verdict  shall 

be  given  in  evidence,         232  a.  to 

233  a.  &  notes,  passim 

Exceptions  to  the  rule  that  a  judg- 
ment is  evidence  between  the  par- 
ties only,  233  a 

A  commission  under  the  seal  of  the 
exchequer,  and  inquisition  there- 
on, is  admissible,  but  not  conclu- 
sive evidence,  ibid. 

A  special  verdict  between  other  par- 
ties, stating  a  pedigree,  is  evidence 
to  prove  a  descent,  233  h 

It  is  a  rule,  that  a  fact  once  decided 
shall  not  be  again  disputed  be- 
tween the  same  parties,    ibid.  n.  (a) 

A  verdict  is  not  evidence  without  a 
copy  of  the  judgment  founded  on 
it,  234, 

But  a  postea  is  good  evidence  of  a 
trial  being  had,  234  a.  n.(c) 

A  writ  is  not  a  record  till  returned 
and  filed ;  therefore,  where  it  is 
the  gist  of  the  action,  a  copy  from 
the  record  jnust  be  had ;  secus., 
where  it  is  only  inducement, 

234  a 

Public  matters  inferiavy  are  court 
rolls,  and  proceedings  in  chancery, 
but  they  are  not  records,       234  b. 

235 

So  the  rolls  of  inferior  courts  are  not 
records,  235  a.  &  n.  (a.  b.  c) 

The  rule  is,  that  where  an  original 
of  a  public  nature  would  be  evi- 
dence if  produced,  a  sworn  copy 
shall  be  so,  235,  n.  (a) 

Decree    under  seal  of  the  court  of 
chancery,    and   invoked,    is    only 
evidence  of  the  decree  itself ;  and 
ut  senh.  of  so  much  of  the  bill  and 
answer  as  is  recited  in  the  decree, 
ibid.  n.  (h) 
"Where  a  bill   in  chancery  may  be 
read  to  prove  the  matters  alledgcd, 
235  a.  n.  (c) 


359 

Where  letters,  confessions,  and  ad- 
missions in  writing,  may  be  prov- 
ed by  comparison  of  hands, 

Pa^e  236.  &  n.(a) 

An  admission  of  a  debt  satisfactorily 
proved,  or  of  particular  articles  be- 
fore an  arbitrator,  is  good  evidence, 

.  but  an  offer  of  compromise  is  not, 
236  b.  &  n.  (6) 

An  answer  in  chancery  is  good  evi- 
dence against  a  defendant,  but  it 
must  be  all  read  together,  and  not 
in  parts,  237-  &  n.  (a.  6) 

But  not  an  infant's  answer  by  guar- 
dian on  a  trial  at  law  ;  nor  shall 
a  trustee's  answer  be  admitted 
against  ccstuy  que  trusty  237 

Where  an  executor  by  his  answer 
admits  one  fact,  and  thereby  in- 
sists on  another  fact  by  way  of 
avoidance,  he  must  prove  the  lat- 
ter, and  plaintiff  may  disprove  the 
whole  ii  he  can,  237  »•  i>.  (c) 

Though  an  answer  is  good  evidence 
against  a  defendant,  yet  not  so 
against  his  alienee,  237  a 

A  voluntary  affidavit  may  be  read 
against  a  deposition,  23S.  & 

x^.(b) 

Difference  between  the  admission  of 
an  affidavit  and  an  answer,     238, 

239 

Depositions  in  chancery  may  be  read 

where  deponent  is  dead,  or  cannot 

he  found,  239 

So  where  he  becomes  blind,  if  he  be 

produced,  ibid. 

Scd  quare  where  he  falls  sick,  239  a. 

&  n.  (o) 
A  deposition  cannot  be  read  against 
one  not  a  party  to  the  suit,  239  a- 
&  n.  (6) 
Exceptions  to  this  rule,  239  a 

Depositions  before  answer  cannot 
be  read,  unless  defendant  is  in 
contempt,  240 

Nor  where  defendant  becomes  inte- 
rested afterwards,  240  a 
Depositions  temp.  Eliz.  may  be  read 
without  bill  and  answer,  ib. 
W^here  depositions  may  be  read  in  a 
new  cause  between  the  parties, 

241.  &  n.(a) 
Or  in  a  cross  cause,  241  a 

Where 
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Where  depositions  taken  in  a  court 
not  of  record,  may  be  read  else- 
where. Page  242.  &  n.  (a.  6) 

In  what  cases  depositions  under  com- 
missions of  bankrupt  may  be  read, 
242  a.  &  n.  (a) 

Mode  of  perpetuating  the  testimony 
of  (deceased)  witnesses  at  a  trial 
at  law,  242  a 

Where  a  postea  may  be  given  in  evi- 
dence, 243  a.  &  n.  (a.  b) 

On  a  matter  tried  in  a  collateral  way, 
the  decree,  sentence,  or  judgment 
of  any  court  is  conclusive  evidence 
in  a  courtof  concurrent  jurisdic- 
tion,   244  to  247.  &  notes,  passim 

But  the  matter  of  such  decree  or 
judgment  must  be  determined  ex 
directo,  244  b 

In  what  cases  and  to  what  extent 
probates  of  wills  and  letters  of 
administration,  or  registry  book  of 
the  ecclesiastical  court,  shall  be 
received  in  evidence,  245  a  to 
246  b.  &  notes 

There  are  other  public  matters 
which,  though  not  records,  will 
be  admitted  in  evidence,  such  as 
a  court  baron  rolls,  and  descent 
rolls  of  a  manor,  and  they  may  be 
proved  by  examined  copies, 

247  c.  n.  (c).  &  247  a.  n.  (a) 

So  it  is  with  parish  registers,  247  a. 
&  n.  {b.  c) 

So  with  the  pope's  bull  in  certain 
cases,  247  a.  247  b.  &  n.  (a) 

So  with   Domesday  book,      24S.  & 

n.(^) 

So  with  the  survey  of  the  king's 
ports  kept  in  the  exchequer,    248 

So  with  an  old  terrier  of  a  manor 
and   ancient  maps,  248  a.  & 

n.  («) 

But  not  Camden's  Britannia  or  Dug- 
dale's  Monasticon,  to  prove  a  par- 
ticular custom,       248  a.  &n.(i) 

Yet  an  authentic  general  history 
may  prove  matters  which  concern 
the  kingdom  generally, 

248  a.  249 

So  the  navy  register,  with  the  mark 
D.  d.  will  prove  a  death,        249  a 

So  a  sheriff's  inventory  will  prove 
the  quantity  and  value  of  goods 
tuken,  ibid. 


The  Gazette  also  is  evidence. 

Page  249  a.  n.  («/) 

So  are  the  Lords  Journals  to  prove 
an  address,  ibid.  ibid. 

So  arc  the  articles  of  war  printed  by 
the  king's  printer,  ihid.  ibid. 

So  are  corporation  books  to  a  certain 
extent,  ibid.  ibid. 

How  far  public  books  and  writings 
should  be  open  to  inspection,  ibid. 

ibid. 

As  to  private  written  evidence,  deeds 
are  first  considered,  249  b 

Of  the  profertof  deeds,  249c.  &n. (6) 

Where  a  good  title  is  proved,  every 
thing  collateral  to  it  shall  be  in- 
tended, 249(c) 

Difference  between  a  deed  necessary 
ex  vistitutioni  legis,  and  ex  proxi- 
sione  howinis,  250  a 

Who  may  take  advantage  of  a  dta], 
ibid.  252 

Distinction  between  things  lying  in 
livery  and  in  grant,  250  a.  to  252 

Who  is  compelled  to  produce  a  deed, 
and  in  what  cases,         252,  253  a 

Of  giving   deeds   in  evidence  before 

a  jury,    and  how   they   must   be 

proved,      254  a.  to  257.  &  notes, 

passim 

Of  the  stamping  of  deeds,  &c. 

268  a.  &  n.  (c) 

Of  fraudulent  conveyances,  and  their 

avoidance  under  the  stat.  13  Eliz. 

c.  5.  in  favor  of  creditors,    25*. 

&  n .  (fl) 

Wliat  shall    be    deemed    fraudulent 

within   the  statute,  257  a.  &c 

n.  (fl).  to  259  a.  &  notes 

Of  the  27  Eliz.  c.  4.  in  favor  of  pur- 
chasers, and  the  decisions  under 
it,     259  a.  to  261  a.   &  n.  (a),  in 

260 

Whatever  is  fraudulent  against  cre- 
ditors by  13  Eliz.  is  so  against 
purchasers  by  27  Eliz.  26O  a 

Of  the  Stat.  3  &  4  W.  &  M.  c.  14. 
1  Jac.  I.  c.  15.  s.  5.  and  21  Jac  I. 
c.  19.  s.  11.  and  the  decisions  un- 
der them,  261,  262  a 

Wills — How  their  due  execution  is 
to  be  proved  under  the  statute  of 
frauds,  (29  Car.  II.  c.  3.)  and  of 
the  solemnities  required  by  that 
act,  263  to  265.  &  notes 

Of 


OF    PRINCIPAL    MATTERS. 


3GI 


Of  the    stat.  25  Geo.  II.   touching 
witnesses  to  a  will,  being  legatees 
or  creditors  on  the  land  devised, 
Fage  265.  &  n.  (h) 
Of  wills  cancelled  or  revoked,     266 
Of  deeds    razed,    interlined,    muti- 
lated,  or  left  with    blanks,  where 
received  in  evidence,  267 

Of  notes  and  bills  of  exchange,  their 
requisites,  269.  &i  n.  (a.b) 

What  amounts   to  an  acceptance  of 
a  bill,   and  how  it  may  be  quali- 
fied, 270,  270  a.  &  notes, 
passim 
Of  the  protest,  how  to  be  drawn  up, 
and  in  what  cases   it  is  essential, 
and  when  received  as  evidence, 
270  b.   &  n.  (a).  278.  &  n.  (b) 
Of  the  days  of  grace,  271,  271  a 
Of  the  indorsement  and  liability  of 
the  indorsers,  271  a. 
Of  an  indorsement  in  blank  and  fic- 
titious payees,         27o  a.  &  n.  (a) 
Of  the  Stat.  3  &  4  Ann.  c.  19-  for  the 
regulation  of  promissory  notes, 

272  a 
Whatever  imports  a  promise  to  pay 
is  sufficient,  ibid. 

Of  the  promise  to  pay  on  a  contin- 
gent event,  273.  &  n.  (a) 
Who  are  capable  to  sign  such  notes, 
and  who  disabled,  273 
Promissory  notes,  by  the   statute  of 
Ann.     are   on   the    same   footing 
as   bills   of  exchange,      273.   & 
n.  («).  277  a 
What  must  be  proved  in  actions  on 
bills  of  exchange  and  promissory 
notes,  and  herein  of  the  consider- 
ation,   273  a.  to  278  b,   &  notes, 
passim 
Of    the   distinction    between    notes 
payable  to  order  and  to  bearer, 

273  a.  &  n.  (b) 

Of  the  notice  necessary  to  be  given 

of  non-payment  of  a  bill  or  note 

by  the  acceptor  or  drawer,  273  b. 

277 
Of  the  time  allowed  for  presenting  a 
banker's  check,   275  c.  276".  n.  {b) 
Of  the  allowance  of  interest  on  bills 
and  notes,  275.  iSc  n.  (b) 

What  evidence  is  necessary  in  as- 
sumpsit on  a  note  or  bill  before 
the  sheriff  on  a  writ  of  enquiry, 

278  a.  278  b.  6c  n.  (a) 


By  the  statute  of  frauds,  many  things 
must  be  now  evidenced  by  writing 
or  mark,  which  before  might  have 
been  proved  by  parol  evidence, 

Fage  278  b.  &  notes 
Decisions  on  the  several  clauses  of 
this  act,  as  to  this  point,  279  a  to 
282  a.  &  notes,  passim 
Of   the  effect  of  promises  mutual, 
condiyonal,  and  collateral,  280  c. 
281  a.  &  notes 
How  the   law  is   now  settled    as   to 
collateral  promises,     281,  n.  (a). 
282.  n.  (b) 
Further  decisions  on  private  written 
evidence,  and  of  the  production 
of  books,  282  a.  &  n.  (b) 

As  to  unwritten  or  rn  a  foce  evidence, 
it  is  a  rule,  that  witnesses  shall  be 
excluded,  who  are  deficient  in  in- 
tegrity or  discernment,  283  b 
Persons   excluded    for  want   of    in- 
tegrity,   arc    persons   interested; 
and   it   is   enough    if  they    think 
themselves  so,             ibid.  &  n.  (a) 
But  to  this  rule  there  are  five  ex- 
ceptions,      2SS  to  291.  &  notes, 
passim 
Persons  stigmatized  by  glaring  crimes, 
291.  &  notes 
Infidels  who  profess  no  religion,  to 
bind    their   consciences,      292  c. 

n.  (c) 
Persons  excommunicated,         292  b 
Popish   recusants,    but  not   persons 
outlawed,  ibid. 

Persons  excluded  for  want  of  dis- 
cernment, are  ideots,  madmen, 
and  children,  293.  &n.  (a) 

Of  the  examination  of  witnesses  on 
the  voir  dire,        283  b.  283  c.  c^ 

n,  (a) 
There  are  nine  general  rules  to  be 
observed  in  the  admission  of  evi- 
dence, 293  a 

1.  The  best  evidence  which  the  na- 
ture of  the  thing  is  capable  of, 
must  be  given,  ibid. 

2.  No  persons  interested  can  be  wit- 
nesses, 29^ 

3.  Hearsay  is  no  evidence,  nor  can 
any  testimony  be  received  but 
upon  oath  ;  but  in  some  cases 
this  rule  has  been  departed  from, 

294  b.  Sc  notes 

4.  Where  general  character  is  put 

ill 
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in    hsue,  evidence  of  particular 
facts  may  be  admitted,  but  not 
when  it  comes  in  collaterally. 
Page  295  a.  to  297  b.  &  notes 

5.  Ambigiiitas  verhorum  tatens  verifi- 
cati&ae  mpfldur  nam  qttod  ex  Jacto 
Britur  ambigmtm  verificatione  facti 
lollitury  and  herein  of  the  di«tinc- 
tJorj,  takea  by  Lord  BacoTt,  between 
ambiguity  faiens  d  latensy     297  b 

€.  In  every  issue  the  affirmative 
must  be  proved,  for  a  negative 
cannot  be  proved,  but  to  this 
there  is  an  exception,       298  a.  & 

n.  (o) 

7.  That  BO  evidence  need  be  given 
of  what  is  agreed  by  the  pleadings, 

ibid.  &c  rj.  {e) 

8.  When  a  man  cannot  have  advan- 
tage of  the  special  matter  by  plead- 
ing, he  may  give  it  in  evidence  on 
the  general  issue,.  298  c 

Jf.  It  is  sufficient  if  the  substance  of 
the  issue  be  proved,    299-  &  n.  (a) 

Except  where  modo  ei  forma  is  the 

substance  of  the  issue,  and  then 

thai  must  be  proved  also,     300. 

&  n.  (rt),  ei  seq.  to  302 

Any  thmg  that  destroys  the  right  of 
action  Bosy  be  given  in  evidence, 

78 

For  the  evidence  necessary  to  sup- 
port the  several  actions  triable  at 
JVj«  Prwf*,  see  the  sespective  titles. 

Of  demurrer  to  evidence,  «ff  Ds- 

aiVRKER. 


EXAMINATIONS^ 

Of  witnesses  de  bene  esse^  are  not 
evidence,  without  an  order  of  the 
court  of  chancery,  240  a 

See  aho  Depositions,  Evidence. 

EXCEFriONS,  BILL  OF. 

To  these  allegations  the  judges  arc 
bound  to  put  their  seals  by  stat. 
Westminster  2,  315 

But  they  must  be  tendered  at  the 
trial,  ibid. 

In  what  cases  exceptions  will  lie, 
and  in  what  the  judges  are  not 
bound  to  seal  them,       3l6  a.  & 

n.  (a) 

Ko  bill  of  exceptions  will  lie  where 
a  writ  of  error  lies  not,        31 6  b 


Where  this  remedy  is  resorted  io^ 
there  can  be  no  new  trial  on  the 
same  points,       Page  3 1 6  b.  n.  («> 

Form  of  a  bill  of  exceptions^      317 

EXECUTORS  AND  A  DM  I- 
NISTRATORS. 

What  belongs  to  the  executor,  an<J 

what  to  the  heir,  34  a 

An  executor  is  not  liable  in  detinue 

without  a  possession  in  himself, 

50 

Of  trover  by  and  against  executor* 

and  administrators,      47.  &  B..(a> 

48 

An  executor  cannot  bring  assnmpsitJ 

for  rent  due  to  his  leslator,.  and 

rent  due  in  his  own  time.     Sed 

queerer  if  helped  by  a  verdict,  138  a 

Of  the  plea  of  plene  administravit  m 

assumpsit,  and  in  debt,  and  how 

far  it  is  a  good  plea,        140.  & 

n.  {h).  143.  «Sc  n.  {a).  144  a 

What  may  be  given  in  evidence  oi> 

this  issue,  and  heseia  of  the  exe- 

cutor'^s  inventory,     140  a.  &  n.  (6). 

141  a.  142  b.  144  a 

How   the   executor    may  discharge 

himself,  and  herein  of  his  right  to 

retain,  ^id.  &  a.  (c).  143.  & 

n.  (A) 
What  administration   must   be  ob- 
tained, where  bona  notabilia  are  in 
several  dioceses,  141  a 

In  what  cases  an  administration  is 
voiUf,  and   where  voidable   only, 

141 

Of  the  coafession.  ©f  assets  by  the 

plea  of  the  executor,       142.  & 

notes. 

Of  the  plea  of  iml  osseta  vltretf  and 

the  replication  perfraudem,     ibid. 

Judgment  by  default  in  an  executor, 

is  a  confession  of  assets,   but  a 

cognovit  actionem  is  not,     142  a. 

n.  (a> 
What  is  allowed  to  an  executor  for 
funerals,  143 

What  evidence  may  be  given  on  ve 
ungues  executor  pleaded,  143 

The  assent  of  an  executor  to  a  per- 
sonal bequest  is  indispensiblc,  and 
once  given  it  cannot  be  revoked, 
345  a.  n.  (c) 
Where 
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Where  the  assent  of  an  executor  is 
necessary  to  the  devise  of  a  term, 
and   how  it  must  be  proved, 

Page  102  b 

An  executor  must  sue  in  the  detinet 
only,  though  this  would  be  aided 
after  verdict,  169 

So  debt  against  an  executor,  he 
shall  be  charged  in  the  detinet 
only,  ibid.  n.  (a) 

But  after  judgment  one  may  have 
debt  in  the  debet  et  detinet,  sug- 
gesting a  devastavit,  and  charge 
him  de  bonis  propriis,  ibid. 

Where  an  executor  has  pleaded  plene 
ad  minis  travit  to  the  original  ac- 
tion, and  plaintiff  takes  judgment 
against  assets,  quando,  &c.  no  evi- 
dence of  assets  before  the  judg- 
ment shall  be  admitted,  1^9  a 

An  executor  may  sue  before  probate, 
but  he  cannot  declare,    ibid.  n.  («) 

Of  the  right  of  sett  off  by  or  against 
an  executor  or  administrator, 

179  a.  ISO  a 

Detinet  for  rent  against  an  executor, 
must  be  brought  where  the  lease 
was  made,  but  debet  et  detinet 
for  rent  in  his  own  time,  must  be 
where  the  land  lies,  17O 

An  administrator  may  be  sued  in 
debt  for  rent  for  the  time  he  was 
in  possession,  in  the  same  manner 
as  an  assignee,  178  a.  n.  («) 

Debt  against  an  executor  on  a  judg- 
ment, suggesting  'a  devastavit,  may 
be  brought  in  Middlesex,  where 
the  judgment  is  entered,  or  where 
the  devastavit  is  laid  to  be,   I78  a 

An  executor  is  not  bound  to  notice 
a  judgment  obtained  against  his 
testator,  ibid. 

What  is  evidence  of  a  man's  being 
executor,  246 

Executors  and  administrators  may 
indorse  bills  and  notes,  273 

But  they  bind  themselves  personally 
thereby,  273.  n.  {d) 

Where    executors   shall    pay   costs, 

and  where  not,        331  b.  &  n.  (/;). 

332  a.  &  n.  (b) 

EXECUTOR  DE  SON  TORT. 
In   an   action   against   him   by  the 


rightful    executor,   he    may   give 
payment  of  debts  in  evidence. 

Page  91 

Of   the  liabilities  for  an  executor 

de  son  tort,  and  how  he  must  be 

sued,         143  a.  &  n.  (0).  144.  & 

n.(6) 
EXECUTION. 

If  a  woman  marries,  pending  a  suit, 
execution  shall  issue  against  her 
in  her  former  name,  22  c 

And  the  execution  must  follow  the 
judgment,  ibid.  n.  (b) 

Of  trover  by  and  against  the  sheriff 
for  goods  taken  in  execution, 
36,   innotis,   41a,   n.  (a),  et  seq. 
46,  n.  (b) 

Distinction  between  the  writs  oi  Jieri 
facias  and  levari  facias,  9i  a. 

The  property  of  a  defendant,  against 
which  execution  has  issued,  is  not 
altered  till  the  execution  is  exe- 
cuted, ibid. 

An  ejectment  will  only  lie  for  that 
of  which  the  sheriff  can  give  pos- 
session, and  not  for  those  things 
qua  neque  tangi  nee  videre  possunf^ 

99  a 

EXTENT, 

Gives  only  a  possession  in  law,  104 a 

EXTINGUISHMENT, 

What  amounts  to  an  extinguishment 
of  a  debt,  155  a,  178  a 

A  bond  for  a  legacy  is  an  extinguish- 
ment of  the  latter,  181  b 

So  is  a  bond  for  a  simple  contract, 
unless  it  be  the  debt  of  another, 

ibid. 

But  a  bond  will  not  extinguish  a 
simple  contract  if  given  after  an 
act  of  bankruptcy,     ibid.  8s  n.(a) 

An  infant's  bond  for  necessaries  will 
not  extinguish  his  simple  contract 
debt.  Secus  if  it  be  a  single  obli- 
gation. Sed  qucere,  if  not  other- 
wise by  the  statute  of  4  Ann.  c.  1 6. 
s.  13.  ibid.  &  n.(b) 

A  note  of  hand  for  rent  due  does  not 

extinguish   the   right  of  distress, 

Sccus  if  the  note  be  not  presented 

when  due,  182& 

A  bond 
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A  bond  for  rent  arrear  is  no  extin- 
guishment, i'age  1 82  a 

But  a  judgment  on  a  bond  will  ex- 
tii>guisk  it,  if^d. 


FACTOR. 


Trover  lies  not  against  a  factor  for 

goods  entrusted  to  him  for  sale, 

35  a.  n.(6) 

Where  a  sale  by  a  factor  shall  bind 
the  owner  of  the  goods,  ibid. 

Of  the  power  of  a  factor  over  the 
goods  of  his  principal,  35  b.  in 

notis. 

Cases  where  a  factor  becomes  bank- 
rupt, 42.  43.  &  n.  (rt) 

Assumpsit  lies  against  a  factor  upon 
a  contract  made  in  his  own 
name,  130 

But  a  factor  is  not  liable  in  all 
events,  71,  et  seq. 

How  far  a  factor's  sale  creates  a  con- 
tract between  buyer  and  seller, 
and  how  far  he  is  liable  to  his 
principal,  130  a.  Sc  n.  (a) 

FALSE  IMPRISONMENT. 

What  constitutes  this  offence,      22  a 

What  sort  of  detention  is  unlawful, 
or  may  be  justified,        22  a.  n.  (a) 

Limitations  of  this  action  four  years, 

22  c 

Where  defendant  may  be  ousted  of 
his  plea  by  a  continuando,        ibid. 

Where  trespass  and  where  case  is 
the  proper  remedy,         ibid.  n.  (a) 

Of  judgment  in  this  action  against  a 
married  woman,  23.  &  n.  (6) 

Justification  by  an  oKcer,  or  by  one 
in  his  aid,  23  a.  83.  &n. (a) 

When  the  sheriff  is  bound  to  dis- 
charge a  man  arrested,  ibid.  n.  (b) 

Justification  by  justices  of  the  peace, 
or  those  acting  under  their  war- 
rant, 23  a 

Of  the  general  issue,  and  by  whom  it 
may  be  pleaded,  24 

Of  the  costs  in  this  action,  24  a 

Of  the  tender  of  amends,  ibid. 


FALSE  RETURN. 
See  Mandamus — Sheritf. 

FARRIERS, 

Are  liable  for  any  injury  arising  from 
their  want  of  skill-  or  giving  bad 
medicines,  Page  73  b 

So  for  refusing  to  shoe  a  horse,  ibid. 

FEME  COVERTIL 
See  Baron  aud  Feme. 

FENCES. 
Case  lies  for  not  repairing  fences,  7^ 

FICTION  OF  LAW. 

To  what  extent  matters  in  law  may 
take  effect  by  fiction  of  relation, 
88.  137.  138.  &  n.(fl) 
See  also  Relation. 

FERRY. 

Case  lies  for  obstructing  an  ancient 
ferry  by  setting  up  a  new  one 
near  it,  7(>.  &  "•  (<^) 

FIERI  FACIAS. 
See  Execution — Sheriff. 

FINE. 

Fine  and  non-claim,  as  taking  away 
the  right  of  entry,  is  a  good  bar 
to  plaintiff  in  ejectment,   88,  n.  (c) 

Of  the  effect  of  a  fine  in  barring  an 
ejectment,  103 

A  fine  is  proved  by  the  chirograph 
thereof,  229 

And  the  proclamations  must  bo  exa- 
mined by  the  roll,      230.  &  n.{b) 

FIRE. 

A  carrier  shall  be  liable  for  goods 
burnt  in  his  warehouse,    70,  n.  {a) 

None  in  whose  house  a  fire  breaks 
out  shall  be  liable  for  the  damage 
done  to  his  neighbour's,  74 

How  far  an  under  lessee  shall  be 
liable,  74  a 

Loss  by  fire  will  not  excuse  a  cove- 
nant to  repair,  l66a.  &  n.  (r) 
FIXTURES. 
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FIXTURES. 

Appendants  to  tfae  freehold  where 
■distrainable,  and  of  the  tenant's 
interest  therein,     Page  33.  Sen. {b) 

FLEET  ROOKS. 

Not  evidence  of  a  marriage  in  fact, 
28.  n.  (6) 

FOLLY. 

Of  irguries  arising  from  negligence  or 
folly,  see  Consequential  Da- 
mages— Neglioence. 

FOREIGN  JURISDICTION. 

Trover  lies  for  goods  condemned  by 
foreign  court  of  competent  juris- 
diction. Sed  secus  where  the  juris- 
diction is  limited,       33  b.  in  notis 

FORFEITURE. 

Who  may  bring  an  ejectment  for  it, 

107  a 
FORGERY. 

The  indorser  of  a  forged  bill  is  liable 
to  pay  it,  273  b 

FORMEDON. 

In  what  cases  grantable,      115  a.  b. 

&  notes 
Of  the  pleas  in  this  action,     11 6.  & 

notes 

FORM  OR  SUBSTANCE. 
What  is  so  in  a  declaration,  65 

FRANCHISES. 

What  may  be  claimed  by  prescrip- 
tion, and  where  it  is  necessary  to 
shew  the  grant,  212  a 

Not  lost  by  obtaining  a  new  charter, 
213.  &n.  (a) 

FRAUDS,  STATUTE  OF. 

What  things  are  required  by  this  sta- 
tute to  be  evidenced  by  writing  or 
mark,  279 

Decisions  on  this  part  of  the  statute, 
279  a.  280.  n.  (a) 


Of  the  authority  of  an  agent,  where 

it  must  be   executed  in  writing,' 

Pages  279  a.  280.  n.  {b) 

How  far  this  statute  extends  to  con- 
tracts executory,      280  b.  &c  n.(a) 

Or  to  mutual  promises,  280  c 

Or  to  promises  on  a  condition  which 

may  be  performed  within  a  year, 

ibid.  &  n.(a) 

Of  collateral  undei-lakings  to  pay 

the  debts  of  others,    280  a.  n.  (a). 

280  c.  to  282.  &  notes,  ;)assi?a 

A  contract  for  the  sale  of  a  bare 
chattel  need  not  be  written,   282  a 

The  intent  of  the  statute  seems  to 
be,  that  all  parol  contracts  should 
be  performed  within  a  year,  and 
not  longer  to  trust  to  the  memory 
of  witnesses,  282  a.  &  ti.  (a) 

FRAUDULENT  CONVEY- 
ANCES. 

Of  these  and  other  alienations  and 
payments  in  contemplation  of 
bankruptcy,       37.  &  n.  (c).  262  a 

What  con  veyances  are  deemed  fraudu- 
lent as  against  creditors  by  13  Eliz. 
c.  5.  and  what  sales  are  thereby 
rendered  void,  257'  n.  (a) 

None  shall  be  so  deemed  unless  the 

grantor  be  indebted   at  the  time, 

257  a.  Sen.  {a) 

Of  the  effect  of  possession  and  visible 
ownership,  after  a  sale  or  writ  of 
execution,  258.  n.  (a) 

None  but  creditors   can  take  advan- 
tage of  this  statute,       258.  259  a. 
&  n.  (a) 

A  voluntary  settlement  is  only  evi- 
dence of  fraud,  258 

If  an  heir  make  a  fraudulent  con- 
veyance to  defeat  his  father's  cre- 
ditors, any  one  of  them  may  take 
advantage  on  this  statute  on  the 
plea  of  riens  per  discent,      259  »• 

n.ifl) 

What  conveyances  are  deemed  fraudu- 
lent as  against  ion^^Je  purchasers 
by  27  Eliz.  c.  4,  259  a 

Whatever  is  deemed  fraudulent 
against  creditors  under  the  former 
statute  is  so  against  purchasers 
under  the  latter,  260a 

A  deed,   fraudulent   in  its  creation, 
may  become  good   by  matter  ex- 
post  facto,  ibid. 
FURNITURE. 
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FURNITURE. 


Of  the  remedy  of  a  landlord  of  a  fur- 
nished house  for  the  loss  of  his 
furniture,  Page  81a.  n.  (b) 


G. 

GAME, 


May  be  killed  by  a  servant  in  the 
presence  of  his  (qualified)  master, 

GAMING. 

A  note  lent  knowingly  to  a  man  to 
game  with,  is  void  in  the  hands  of 
an  innocent  holder,  274  a 

But  the  statute  docs  not  extend  to 
bare  loans  of  money  for  that  pur- 
pose, vt  semble,  274  a.  n.  (a) 

GAOLER. 

The  marshal  of  king's  bench  prison 
is  not  bound  to  receive  a  declara- 
tion against  his  prisoner  before  bill 
filed,  '64  a 

If  baron  and  feme  are  both  in  execu- 
tion, and  the  feme  only  escape, 
case  lies  against  the  gaoler,     65  a 

So  for  the  discharge  of  an  insolvent 
debtor  by  the  justices  at  an  im- 
proper adjournment  of  the  quarter 
sessions.  65  a.  n.  (a) 

So  for  a  discharge  by  a  court  not 
having  jurisdiction,  ibid. 

For  a  voluntary  escape  case  lies 
against  a  gaoler,  67.  &  n.  (e) 

Under  an  execution  a  moment's  li- 
berty will  fix  the  gaoler,         ibid. 

How  far  a  gaoler  is  justified  by  a 
habeas  corpus  in  bringing  up  a  pri- 
soner in  execution,       67  b.  n.  (a) 

GAZETTE. 

pf  what  matters  it  is  evidence,  249  a. 

n.  (a) 

GENERAL  ISSUE. 

\Vhat  may  be  given  in  evidence  under 

the   general   issue   in   assumpsit, 

152  a.  n.(c).  153  a.  n.  (a) 


What  in  debt,       Pagr  I71  b,  et  seq. 

What  in  general  is  evidence  under 

this  plea,  298  a 

GIST  OF  AN  ACTION. 

In  slander  the  special  damages  is  the 
gist,  7.  11 

In  adultery,  the  crim.  con.  per  quod 
consortium  amisit,    27.  n.  (6).  27  a. 

n.(6) 

In  deceit,  the  scienter  of  a  defect, 
30  a.  n.  (a),  31  b.  n.  (0) 

In  trover^  the  conversion  is  the  gist, 
and  the  finding  the  inducement 
only,  33 

In  detinue  the  detainer  is  the  gist,   51 

\n  assumpsit,  the  fraud  and  delusion, 

152  a 

Where  a  specialty  is  not  the  gist  of 
the  action  but  inducement  only,  a 
general  defence  is  allowed  by  the 
plea  of  nil  debet  in  debt,  which, 
like  non-assu7npsit,  puts  the  whole 
case  in  issue,  and  no  averment 
need  be  proved  which  goes  not  to 
the  gist  of  the  action,  170  a.  n.  (a) 

GLEBE. 

In  what  cases  a  terrier  is  evidence  of 
the  extent  of  a  glebe,     248  a.  n.  (a) 


H. 

HABEAS  CORPUS. 

How  far  a  gaoler  is  justified  in  tak- 
ing up  a  prisoner  in  execution 
under  this  writ,  67  b.  n.  («) 

HAND-WRITING. 

In   what   cases   a  writing   shall  be 

proved   by  comparison  of  hands# 

236.  &  n.  {b) 

How  the  hand-writing  of  a  party  is 
to  be  proved,  236  a 

In  what  cases  entries  of  payment,  or 
of  the  delivery  of  goods,  made  by 
a  person  since  dead,  are  good  evi- 
dence, 282  a.  n.  (*).  283  a 

HEARSAY, 

Is  good  evidence  of  a  pedigree,  and 
so  is  reputation,  233  b 

In 
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In  general  hearsay  is  not  evidence, 

Page  1294>h.  €t  scq. 

But  this  rulte  has  in  some  cases  been 

departed  ffoin,  294  b.  n.  (i.  d) 

HEIR. 

What  chattels  belong  to  the  heir, 
and  what  to  the  executor,  34 

Ab  heir  may  bring  detinue  for  an 
heir-loom,  50.  n.  (a) 

By  what  covenants  an  heir  shall  be 
bound,  and  of  what  he  may  take 
advantage,       158  b.  &  n.  (a).  159 

Of  judgment  in  ejectment  against 
him,  105 

Of  assets  real,  and  hwein  of  the 
plea  of  riens  per  discent,  which, 
though  it  admits  the  deed,  does 
not  admit  assets,  175 

And  it  is  enough  if  plaintiff  prove 
assets  any  where,  for  assets  or  not 
is  the  issue,  ihid. 

The  heir  is  considered  to  take  by  de- 
scent, though  his  ancestors  devise 
to  him  chargeable  with  debts,  for 
that  does  not  make  him  a  pur- 
■chaser,  ibid. 

So  if  the  heir  take  under  a  voluntary 
settlement,  which  is  void  as  to 
creditors,  175  a 

Under  the  plea  of  riens  per  di'$oent 
an  extent  may  be  given  in  evi- 
dence, .  ibid. 

Where  the  whole  of  the  lands  can  be 
taken  for  the  ancestor's  judgment 
debt,    and  where  a  moiety  only, 

ibid. 

Though  an  heir  alien  before  suit,  he 
shall  be  liable  to  the  value  of  the 
land  descended,  ibid. 

An  heir  cannot  have  a  defence  at 
common  law,  and  oji  the  statute 
of3&4  W.  &M.  c.  14.  176' 

A  man  cannot  be  charged  as  a  col- 
lateral heir  without  a  special  de- 
claration, 176' a 

A  reversion  expectant  on  an  estate 
tail  is  not  assets  to  charge  the  heir 
on  the  general  issue  reiiis  per  dis- 
cent,  but  one  expectant  oa  an 
estate  for  life  must  be  specially 
pleaded,  ibid. 

If  an  heir  make  a  fraudulent  convey- 
ance to  defeat  his  father's  credi- 
tors, any  one  of  them  may  take  ad- 
vantage of  it  on  a  plea  of  riens  per 
discent,  259  a.  n.  (a) 
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An  heir  may  examine  all  the  wit- 
nesses to  his  ancestor's  will. 

Page  264.  &  n.  (5) 

And  he  may  shew  fraud  in  obtain- 
ing it  without  going  into  equity, 
though  the  will  be  sworn  to  be  duly 
executed,  266 

HEIR-LOOM. 

For  this  detinue  lies,  50.  a.  (a) 

HERALDS  BOOKS, 

Are  good  evidence  to  prove  a  pcdv- 
gree,  248  a 

HISTORY. 

A  general  history  may  prove  a  mat- 
ter relating  to  the  kingdom  in  ge- 
neral, 248  a 

Rnt  an  anonymous  printed  history  is 
no  evidence.  ib.  n.  (b) 

HORSES. 

Of  the  sale  and  purchase  of  horses 
under  a  warranty  by  the   vendor, 
32.  n.(«) 
HUE  AND  CRY, 

The  statute  of  JVinfon  gives  an  action 
against  the  hundred  within  which 
an  open  and  violent  robbery  is 
committed,  and  that  hundred  is 
liable  v;here  the  party  is  robbed, 

184 

So  if  the  party  is  robbed  between  two 
hundreds,  both  are  liable,        ibid. 

But  not  where  a  man  is  rdbbed  by 
his  own  servant,  ibid. 

Nor  if  the  robbery  be  in  the  night, 

184  a 

Nor  if  on  the  Lord's  Day,  unless  in 
the  way  to  or  from  church,     ibid. 

There  must  be  light  enough  to  dis- 
cern a  man's  face,  ibid. 

By  27  Eliz.  c.  16.  notice  of  the  rob- 
bery must  be  immediately  given, 
and  such  notice  must,  by  8  Geo.  II, 
c.  36.  be  given  to  some  neighbour- 
ing constable,  &c.  f^.  185 

Notice  need  not  be  given  in  the 
nearest  village,  185  s 

The  party  robbed  must  be  examined 
by  a  justice  twenty  days  before 
action  brought,  and  give  a  bond 
to  prosecute  the  robber  when  dis- 
covered, ibid.  Sc  n.(a).  187 

And  though  the  justice  live  twenty 

miles  from  the  place  it  is  enough, 

«ven  though  others  are  nearer,  186* 

A  justice 
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A  justice  of  the  county  cannot  refuse 
"to  examine,  Page  186  a 

How  the  examination  must  be  taken, 

ibid. 

The  party  robbed  must  advertise 
within  twenty  days  in  the  Gazette, 

ibid. 

Not  more  than  £200  is  recoverable, 
unless  the  robbery  be  proved  by 
two  witnesses,  187-  &  n.  («) 

Action  musthe  brought  within  a  year 
and  a  day,  ibid.  8c  n.  (b) 

If  one  robber  is  taken  the  hundred  is 
not  liable,  187  a 

Who  may  bring  this  action,         ibid. 

The  robbery  need  not  be  proved  at 
the  place  where  laid,  ibid. 

For  negligence  of  fresh  suit,  another 
county  shall  answer  for  half  da- 
rn ages,  ibid. 

By  what  evidence  this  action  shall  be 
supported,  187  a.  n.(i) 


I. 

JEOFAILS. 

Defects  amendable  after  verdict  or 
aided  by  it,  230.  et  seq. 

Rule  for  the  allowance  of    amend- 
ments, ibid.  &  n.  (a) 
What  defects  may  be  amended,  and 
in  what  manner,      320  a.  &  n.  (a) 
A  verdict  will  aid  a  title  defectively 
set  out,  but  not  a  defective  title, 

321 

Surplusage  vill  not  vitiate  a  verdict, 

but  if  repugnant  it  will    be  void, 

ibid. 
If  the  gist  of  defendant's  bar  be  bad, 
a  verdict  will  not  cure  it,      321  a 
A  verdict  cannot  help  an  immaterial 
issue,  though  it  will  an  informal 
one,  ibid. 

Decisions  on  the  several  early  sta- 
tutes of  jeofails,  and  particularly 
on  32  Hen.  VIII.  c.  30. 

322.  &  notes 
The  like  on  stat.  1 8  Eliz.  c.  14.  323  a 
The  like  on  21  Jac.  I.  c.  13.  ibid. 
The  like  on  l6  &  17  Car.  II.  c.  8. 

324  a 

Thestat.  of  4&5  Ann.  c.l6.     325 

None  of  the  above  statutes  extend  to 

criminal  proceedings,  325  a 


But  by  9  Ann.  c.  20.  all  the  statutes 
of  jeofails  are  extended  to  writs  of 
mandamus  and  informations  quo 
uarrantOy  Page  325  a 

By  5  Geo.  I.  c.  13.  after  verdict 
judgment  shall  not  be  stayed  or 
reversed  for  any  defect  of  proceed- 
ing in  form  or  substance,         ibid. 

A  defect  in  plaintiff's  christian  name, 
cannot  be  amended  in  a  declara- 
tion by  the  bye,  ibid,  in  notis 

All  amendments  are  discretionary  in 
the  court,  and  can  only  be  allowed 
on  payment  of  costs,  ibid. 

Further  decisions  on  defects  amend- 
able, ibid. 

JEWS. 

Their  constitution  in  cases  of  assault 
and  battery,  21  a,  22 

IMPROPRIATION. 

The  pope's  licence  without  the 
king's  has  been  held  good  evidence 
of  an  impropriation,  24-7  'a. 

INCLOSURE. 

Assumpsit  lies  on  an  award  by  the 
commissioners  under  a  private  act, 

129 

INDICTMENT. 

Where  an  indictment,  or  the  pro- 
ceedings under  it,  shall  be  admit- 
ted in  evidence,  243 

INFANT. 

An  infant  plaintiff  in  ejectment  must 

give  security  for  costs.  Ilia. 

&  n.  (fl) 

Infancy  considered  as  a  plea  in  as- 
sumpsit, 154.  &  notes 

Though  infants  are  only  liable  for 
necessaries,  the  law  will  not  allow 
them  to  impose  on  mankind,  154  a 

An  infant  is  liable  in  assumpsit  for 
a  copyhold  fine  paid  to  benefit  his 
estate,  but  debt  lies  not  in  such 
case,  yet  he  may  be  charged  in 
debt  for  rent  as  a  lessee  for  years, 
ibid.  155 

A^ 


An  infant  may  takn  advantage  of  a 
promise  made  to  him,  Page  155  a 

But  he  may  be  sued  for  necessaries 
for  his  wife  and  child,  ibid. 

So  in  all  cases  ex  delicto,    ibid.  n.  (a) 

And  he  may  bind  himself  by  single 
bill,  but  not  by  bond  with  a  pe- 
nalty, ibid.  n.  (c) 

On  a  plea  of  infancy  to  debt  for  rent 
reserved,  the  lease  was  held  void- 
able only  at  the  election  of  the 
infant  when  of  age,  177  a 

Ah  infant's  bond  for  necessaries  will 
not  extinguish  his  simple  contract 
debt.  Secus  of  a  single  bill  for 
the  exact  amount,      182.  &  n.  (b) 

A  note  payable  to  an  infant  when  he 
comes  of  age  is  good,  273 

INFERIOR  COURTS. 

Inferior  courts  cannot  hold  pleas  of 
any  thing  done  out  of  their  juris- 
diction, for  as  to  that  their  whole 
proceedings  are  void,  65  a.  &  n.  (a) 

How  far  a  man  acting  under  the  pro- 
cess of  an  inferior  court  may  jus- 
tify, and  what  the  plaintiff  may 
reply,  83 

Where  a  cause  is  removed  into  a  su- 
perior court,  plaintiff  shall  have 
full  costs,  though  he  do  not  re- 
cover 40*.  330.  &  n.  {d) 

INFORMATION, 

Criminal,    relating   to   civil   rights, 

199.  210 
In  nature  of  a  quo  warranto,  see  Quo 
VVaruanto. 


INNKEEPERS. 

In  what  case  they  may  retain  until 
payment,  45.  45  a.  &  n.  (c) 

Of  their  liability  for  goods  committed 
to  their  care,  73  a.  n.  (a) 

For  selling  unwholesome  provisions 
or  bad  wine,  case  lies,     JQ.  n.  {b) 

INQUEST, 

Of  office,  and  of  the  traverse  thereof, 
215.  et  seq.  &  notes 
Where  evidence,  and  how  proved, 

228  b 


OP    PRINCIPAL    MATTERS. 

INQUIRY 
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After  a  nonsuit  of  plaintiff  in  re- 
plevin, defendant  may  have  a  writ 
of  inquiry  of  the  rent  due,  and 
value  of  the  distress  by  statute  17" 
Car.  II.  c.  7,       Page  58.  &  notes 

In  what  cases  this  writ  may  or  may 

-    not  be  granted  after  verdict,  where 

no  damages  are  given,         ibid.  Sc 

58  a.  n.  (a) 

On  writs  of  inquiry  at  Nisi  Prins 
the  judge  is  only  the  sheriff's  as- 
sistant, 58  ft 

The  want  of  a  judgment  by  a  jury 
on  a  mandamus  cannot  be  sup- 
plied by  a  writ  of  inquiry,     203  a 

Special  juries  are  not  granted  on  the 
execution  of  a  writ  of  inquiry,  but 
where  it  is  to  be  executed  before 
a  judge,  the  court  is  moved   for 

■    the  return  of  a  goorf  jury,     304a. 

n.  (6) 

On  a  writ  of  inquiry  plaintiff  shall 
recover  full  costs,  though  he  do 
i)ot  recover  40*.  329  a 

INQUISITION  POST  MORTEM. 

A  return  to  such  an  inquisition  as 
a  private  office  cannot  be  read 
without  a  commission ;  secus  as 
to  the  minister's  return  to  commis- 
sions to  inquire  into  the  value  of 
livings  temp.  Hen.  VIII.         228  b 

INROLMENT. 
See  Deeds. 

INSOLVENT  DEBTORS. 

For  a  discharge  by  the  justices  under 
the  act  37  Geo.  III.  c.  112,  at 
an  improper  adjournment  of  the 
Quarter  Sessions,  case  lies  against 
the  gaoler,  65  a.  n,(a) 

On  a  plea  of  an  insolvent  act  to 
debt  on  bond,  the  proceedings  of 
the  justices  will  be  good  evidence 
of  notice  to  the  plaintiff  as  a  cre- 
ditor, 173  a 

In  debt  by  an  assignee,  the  certifi- 
cate of  the  sessions  is  prima  facie 
evidence  of  the  debtor's  discharge, 

il'id. 

Insolvent  acts  are  always  construed 

favourably  to  the  debtor,  but  h^ 

Q  Q  must 
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must  bring  himself  clearly  within 
it.  He  is  discharged  thereby  from 
debitum  m  praesenti  solvend.  infu- 
turo,  Fagel73b.n.(,a) 

INSPECTION, 

Of  corporation  books,  where  grant- 
ed, 210  b.  &n.  (a) 

INTEREST  OF  MONEY. 

Where  plaintiff  can  prove  payment 
of  interest  at  any  time  after  the 
day  defendant  must  plead  solvit 
post  diem,  174  a.  b.  h  notes 

"What  is  evidence  of  payment  of  in- 
terest on  an  old  bond,  ibid. 

Where  plaintiff  shall  recover  interest 
after  action  brought,  275.  &  n.(b) 

INVENTORY. 

On 'plcne  adminiiitraxit  pleaded,  plain- 
tiff cannot  give  in  evidence  a  copy  1 
of  defendant's  inventory,  delivered 
by  him  into  the  spiritual  court,  un- 
less it  be  signed,  but  other  evidence 
of  assets  may  be  given,  140  a. 

n.  (a) 

An  inventory  taken  by  a  sheriff,  un- 
der an  execution,  is  good  evidence 
of  the  quantity  and  quality  of  the 
goods,  249  a 

JOINT  AND  SEVERAL. 

A  joint  action  for  slander  cannot  be 
brought  against  two  speaking  the 
same  words,  5 

Of  two  partners,  one  only  may  be 
sued  on  a  dealing  with  boih, 

132  b 

Plaintiff  declared  separately,  after 
having  held  two  to  bail  on  a  joint 
writ.  These  proceedings  were  set 
aside.  ibid.  n.  (a) 

Where  a  joint  action  lies  against  se- 
veral,  whose  names  are  not  known, 
the  others  may  be  declared  against 
&imul  cum,  SfC.  ibid. 

©f  actions  on  joint  and  several  cove- 
nants, 157  a 

In  debt  founded  on  a  tort,  one  de- 
fendant may  be  acquitted,  and 
the  others  found  guilty;  but  in 
debt  on  a  contract  (which  is  en- 
tire) the  verdict  must  be  againit 
all  or  none,  188  c 


So  in  debt  for  a  penalty  against  se- 
veral, only  one  penally  can  be  re- 
covered. Page  189 

Where  several  join  in  applying  for  a 
mandamus,  they  must  all  join  in 
an  action  for  a  false  return,      202 

JOINT  TENANTS. 

Where  one  joint  tenant  may  maintain 
trover,  34  b.  35.  &  n.  (6) 

Or  replevin,  53 

Or  ejectment,  102.  107.  109  a 

See  Tenant  in  Common. 

ISSUE, 
As  a  uord  of  procreation. 

In  what  cases  the  issue  are  bound 
by  a  recovery  against  tenant  in 
tail,  230  a 

ISSUE  AT  I- AW. 
Where  the  substance  is  found  by  the 
verdict,    the   issue  is  well  main- 
tained, 65.  66 
An  issue  on  the  sufficiency  of  lands 
descended  to  an  heir  is  bad,     I76 
If  the  issue  hefeoffavitxelnon,  and 
a  deed  of  feoffment  and  livery  be 
proved,  no  evidence  can  be  given 
that  it  v/as  made   by  covin;  secus 
if  the  issue  be  seised  or  not  seised, 
257.  258  a 
The    truth    of  a    plea,  which    is    to 
be  proved,  must  have  reference  to 
the  time  when  the  issue  was  taken, 

268 

On  non  est  factum  pleaded,  the  issiic 

is  not  proved  by  producing  a  deed 

with  the  seal  torn  off,  ibid. 

Whatever  is   material   to  the  issue, 

each  party  must  be  prepared  to 

support  or  deny,  297 

What  constitutes  an  issue  well  joined, 

299  to  303.  &  notes,  passim 

By  what  evidence  issues,  joined   in 

replevin,  may  be  supported- 

Replevin. 


-See 


J. 


JUDGMENT. 

Upon  a  judgment  on  a  sci.fa.  on  a 
recognizance  in  K.  R.  debt  lies  in 
C.B.  167.  n.(fl) 

So 
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So  if  the  recognizance  be  taken  in 
chancery,  debt  lies,         Page  167. 

n.  (a) 

So  in  B.  R.  on  a  judgment  in  C.  B. 
after  a  writ  of  error,  ibid. 

So.  in  B.  R.  after  error  brought  in 
Exchequer  Chamber,  ibid. 

So  after  error  depending  in  parlia- 
ment, Hid. 

So  on  a  judgment  in  a  London  court, 

ibid. 

So  on  a  foreign  judgment,  ibid.  & 
1 67  a,  n.  (b) 

So  for  a  simple  contract  debt,     ibid. 

Cases  in  which  debt  lies  not  on  a 
judgment  recovered,  and  herein 
of  the  remedy  proved  by  statute 
43  Geo.  III.  c.  16.  s.  4.   167.  n.  (b) 

Ot  (he  difference  between  an  errone- 
ous and  a  void  judgment,  66 

Where  the  sheriff,  on  executing  a 
Ji.  fa.,  must  shew  the  judgment, 
or  a  copy  of  it,  91  a 

AVhere  judgment  in  one  action  siiall 
bar  another,  49 

Where  a  judgment  shall  bind  from 
the  time  it  is  given  only,  and 
w  here  from  the  filing  of  the  ori- 
ginal, 105  a 

How  far  a  judgment  shall  bind  an 
heir,  104-.  105 

What  judgment  shall  be  given  against 
him,  IJS.etseq. 

JURISDICTION. 

Trover  lies  for  goods  condemned  by 
a  court  of  limited  jurisdiction, 

33  b.  in  iwtis 
See  also  CotiUTs — Foukign  Juiiis- 

DICTION. 

JURY. 

Process  of  the  venire  as  now  regu- 
lated, 304  a 

Mode  of  impanelling  a  jury  under 
3  Geo.  II.  c.  25.  ibid. 

Juries  try  issues  on  facts,  either  at 
nisi  prills,  or  at  bar,  according  to 
their  importance,  ibid.  n.  (a) 

Special  juries,  how  struck,      ibid.  & 

notes 

Special  juries  not  grantable  on  a  writ 
of  enquiry,  ibid,  n.  (c) 

The  party  moving  for  a  special  jury 


shall  pay  for  it,  unless  the  judge 
certify  it  was  necessary, 

Page  305  a.  335 

Where  the  jury  is  insufficient  either 
party  may  pray  a  tales,  305  a 

But  not  in  indictments  and  informa- 
tions without  a  warrant  from  the 
attorney-general  J  so  in  a  county 

-   palatine,  ibid.  &  n.  {d) 

In  what  cases  a  view  is  granted,  and 

how  it  is  to  be  had,  305  b.  & 

n.  (a.  h) 

The  practice  of  granting  rules  for 
views  is  settled  per  ord.  cur.     306 

Challenges  may  be  to  the  array  or 
to  the  polls,  ibid. 

For  what  the  challenge  to  the  array 
may  be,  ibid.  &  n.  {e).  et  seq. 

By  whom  it  may  be  made,  306.  n.(a) 

On  what  four  grounds  the  polls  may 
be  challenged,     ibid.  307-  &  n.  («) 

The  polls  must  be  challenged  before 
a  juryman  is  sworn,  307 

In  what  manner  the  jury  should  con- 
duct themselves  after  they  are 
sworn,  308 

By  what  misconduct  in  a  jury  their 
verdict  may  be  impeached  or 
avoided,  ibid. 

JUSTICES  OF  PEACE. 

Of  actions   against  justices  of   the 

peace   and  other   officers,  and  of 

the   previous   notice    required    by 

statute  to  be  given  to  them,  23  b, 

24.  &  notes.  24  a.  n.  (a.  b) 

Of  the  requisites  of  such  notice, 

24.  n.  {a.  b) 

For  refusing  to  examine  a  robber, 
case  lies  against  a  justice,        64  a 

For  money  levied  on  a  warrant  upon 
a  conviction,  which  was  quashed, 
assumpsit  lies,  131  a 


L. 

LANDLORD  AND  TENANT. 

Where  trees  are  excepted  in  a  lease, 
the  landlord  may  justify  an  entry 
on  the  premises,  to  shew  his  trees 
to  a  purchaser,  85 

What  chattels  belong  to  the  land- 
lord, and  what  to  the  tenant,  3* 
Q  ft  2  '  fn 
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^n  what  cases    the    landlord    may  1   Where  an  acceptance  of  rent  is  not 

bring  an  ejectment,  without  pre- 
vious notice,  Pages  96.  &  n.  (c). 
96  a.  n.  (a) 
Definet  for  rent  against  an  executor 

must  be  brought  where  the  lease 

was    made,  but  debet  and  detinet 

for   rent  in   the    executor's   time 

must  be  brought  where  tlie  land 

lies,  170 

Yet  for  rent  against  the  lessee,  debt 

may  be  brought  in  either  place, 

but  his  assignee  is  only  chargeable 

on  the  privity  of  the  estate,    ibid. 

LAPSE. 

Where  the  ordinary  is  not  named  in 

the  writ,  he  may  present  by  lapse, 

if  six  months  incur  pendente  brtvi, 

124 
And  a  lapse  will  incur,  though  the 

ordinary  be  named,  if  there  be  not 

an  actual  disturbance,  ibid. 

The  computation  of  time  for  a  lapse 

to  incur,  is  by  the  calendar  month, 

125 
Vide  Quake  Impedit. 

LATITAT. 

To  take  advantage  of  the    time   of 

suing  out  this  writ,  to  oust  a  plea 

of    the   statute   of   limitations,  it 

must  be  returned,  and  shewn   to 

be  continued,  and  cannot  be  given 

in  evidence,  151  a.  &  n.  (a) 

A  latitat  may  be  deemed   the  com- 
mencement of  a  suit,  or  only  to 

bring  the  defendant  into  court,  and 

in  the  last  case  it  may  issue  before 

the  cause  of  action  accrued  ;  but, 

if  plaintiff'  reply   the  former,  the 

defendant  may  rejoin  noji  assumpsit 

tefore  it  issued,  ibid. 

LAW. 
The  distinction  between  a  general  and 
particular  law  is  this,  that  wha^- 
.  ever  concerns  the  king,  or  the 
whole  kingdom,  is  a  general  law  ; 
but  whatever  concerns  individuals 
is  a  particular  law,  223 

LEASES. 
Distinction  betweeo  a  lease  for  j-cars, 
and  at  will,  81  a.  &  n.  (6) 


a  confirmation  of  a  lease, 

Page  96  h.  n.  (a) 

A  parol  lease  for  a  year  and  a  half, 

to  commence  after  a  lease  witliin 

a  year  of  expiring,  is  good  witliin 

the  statute  of  frauds,  177  a. 

&  n.  (a) 

A  lease  must  be  made  and  executed 

in  the  name  of  the  principal,  but 

Avhcre  made  to  two,  and  one  only 

seals  it,  tlie  other  shall  be  equally 

bound  if  he  occupies  the  land, 

ibid.  &c  n.  (b) 

LEGACY. 

A?^snmpsit   lies   for  a  legacy,  where 

the  executor  has  assets,        131a. 

&  n.(a) 

The  assent  of  the  executor  to  a  per- 
sonal bequest  is  indispcnsible,  and 
when  once  given  it  cannot  be  re- 
voked, 145  a.  n.  (a) 

LEGITIMACY. 

What  evidence  is  necessary  to  sup- 
port an  ejectment  in  cases  where 
the  legitimacy  of  the  claimant  is 
called  in  question  ;  what  rules  are 
necessary  to  be  observed  in  such 
cases,  and  herein  of  the  acknow- 
ledged time  of  parturition,  bi- 
gamy, sentence  of  nullity,  &cc. 
1 1 1  b  to  1 11.  a.  &  notes,  passim 

The  rule,  not  to  bastardize  issue  aftir 
death,  holds  only  bi-twoen  bastard 
eigne  and  miilier  puisne,     114  b.  & 

n.  (c) 

A  sentence  in  the  ecclesiastical  court 
in  a  cause  of  jactitation  is  con- 
clusive, 244  a 

The  parish  registry  is  good  evidence, 
of  a  marriage,  247  a 

The  legitimacy  cf  a  child  may  be 
proved  by  either  parent,         287  a 

LEITEII  OE  ATTORNEY. 

If  A.  gives  B.  a  letter  of  attorney  to 
receive  money,  and.  afterwards 
sues  for  it,  the  power  is  thereby 
revoked,  153  a 

LEVANCY  AND  COUCIIANCY, 

Means  the  possession  of  such  land 
as  will  support  cattle  during  th« 
winter,.  59  a.  n.  (a) 

On 
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On  an  avowry  damage  feasant  if 
plaintiff  justify  for  common,  and 
aver  that  the  cattle  wcMe  levant 
and  couc/iant,  he  must  shew  that 
all  were  so,  Page  299 

LEVARI  FACIAS. 

This  writ  is  de  exitibus  terra,  and 
therefore  the  cattle  of  a  stranger, 
Itxant  and  coucliant,  may  be  taken 
under  it,  91  a 

LIBEL. 

Libels  distinguished  from  words 
spoken,  3.  n. (a) 

Libels  may  be  described  by  the  words, 
or  by  the  sense,  6 

Sale  of  a  libel  in  a  shop  will  convict 
the  owner  of  the  shop,  ibid. 

Variance,  where  fatal,    ibid.  &  n.  {a) 

Venue,  where  to  be  laid,         ibid.  & 

n.(6) 

An  advertisement  iow^y/cJf  to  investi- 
gate a  fact  is  not  actionable  though 
injurious,  10.  n.  (a) 

Nor  is  a  fair  critique  on  a  composi- 
tion, ibid. 

Nor  a  fair  comment  on  a  public 
amusement,  ibid. 

Nor  is  one  newspaper  charging  ano- 
ther with  scurrility,  ibid. 

Nor  is  a  true  account  of  what  passes 
in  court  or  in  parliament,        ibid. 

Nor  is   the  publication   of  a  court 

marshal  sentence  by  the  president, 

11.  n.  (6) 

Nor  to  caricature  an  author's  lite- 
rary character,  ibid. 

AVhere  separate  passages  of  a  libel 
are  set  out  in  the  declaration, 
they  should  be  described  as  dis- 
tinct parts,  ibid. 

Limitation  of  this  action,  ii 

See  ScAND.  Magnat.  Slander. 

LIEN. 

What  gives  a  right  of  lien,  and  how 
far  the  same  extends,     45  a.  n.  (c) 

LIGHTS. 

For  stopping  up,  or  obstructing  an- 
cient lights,  case  lies,  and  by  whom 
it  may  be  brought,         7b  a.  b.  & 

notes 


LIMITATIONS,  STATUTE  OF. 

This  statute  does  not  extend  to  an 
action  for  an  escape,  for  it  is 
founded  in  tnahjicio,       Page  69  b 

This  statute  must  be  pleaded  (for  it 

cannot  be  given  in  evidence  on  the 

.  general  issue),  148  a 

And  it  relates  to  the  time  of  plead- 
ing, ibid.  n.  (6) 

It  is  pleadable  in  two  forms*— no» 
assumpsit  infra  sex  annos,  and  ac' 
tio  non  accrevit  infra,  SfC.        ibid. 

And  it  is  a  complete  bar  to  every 
demand,  notwithstanding  inter- 
vening acts,  ibid. 

Except  accounts  current,     ibid.  150 

And  also  rights  interrupted  by  dis- 
ability, as  a  departure  beyond  seas, 

ibid. 

But  where  plaintiff  or  defendant  are 
beyond  sea  this  statute  runs  not, 

ibid. 

Ireland  is  considered  beyond  the  seas, 
but  Scotland  is  not,  ibid. 

When  the  statute  has  begun  to  run, 
no  subsequent  disability  will  stop 
it,  ibid. 

Cases  of  a  new  promise,  by  which. 
this  statute  is  prevented  from  at- 
taching, 148  b.  &  n.  (a) 

Also  of  a  plea  of  this  statute  by  seve- 
ral, and  a  new  promise  by  one  only, 
149  a.  &  n.  (a) 

Of  this  plea  by  executors  and  against 
therii,  150.  150  a.  &  n,  (a) 

Where  actio  non  accrevit  is  the  pro- 
per plea,  151.  151  b 

Of  the  issuing  and  return  of  process 
to  take  cases  out  of  the  statute, 

150.  &n.  (a).  151.  &n.(a) 

An  informal  writ  will  save  the  sta- 
tute, 151.  n.  (a) 

And  so  will  a  plaint  in  an  inferior 
court,  ibid. 

But  the  statute  will  attach  pending 
a  suit  in  equity,  unless  the  plain- 
tiff be  stayed  by  an  injunction,  ib. 

Of  the  issuing  of  a  writ  to  save  this 
statute— 5ee  Latitat. 

LIMITATIONS  OF  ACTIONS. 

In  slander,  two  years,  where  the 
words  are  actionable,  and  the  spe- 
cial damage  is  not  the  gist  of  the 
action,  1 1 

la 
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In  assault,  four  years,  Page  2*2  a 
In  adultery,  six  years,  28  a 

In  assumpijit,  six  years,  148  a 

In  trespass  for  mesne  profits,    six 

years,  8.  &  n.  (c) 

On  Stat,  of  hue  and  cry,  a  year  and 

a  day,  187 .  &  n.  (6) 

For  forfeitures  on  penal  statutes  to 

the  king,  two  years,  194  a 

The  lilve  to  the  king  and  prosecutor, 

one  year,  ibid. 

And  in  default  (for  the  king  only) 

only  within  two  years  after   that 

year  ended,  iOid. 

N.  B.  The  statute  of  Tillage  is  ex- 
,    cepted  out  this  statute. 

LIVERY  OF  SEISIN. 
See  Seisin. 

LOCAL  CUSTOMS. 

Assumpsit  lies  against  a  parson  for 
not  keeping  a  bull  and  boar  whcic 
there  is  a  custom  that  he  shall  do 
so,  73  b 

And  that  too  at  tlie  suit  of  every  in- 
habitant prejudiced,  ibid. 

LOCAL  AND  TRANSITORY. 

In  slander,  where  the  place  laid  in 
the  declaration,  as  that  where  the 
Avords  were  spoken,  is  not  laid  as 
a  venue,  it  must  be  proved,       5  b 

So  where  the  justification  is  local, 
the  trial  must  be  had  in  that  place, 

10 

On  a  plea  of  justification  defendant 
is  not  bound  to  traverse  the  place 
laid  in  the  declaration,  po 

Actions  against  justices,  Sec.  must 
be  laid  in  the  proper  county,      23 

Trover  is  a  transitory  action,  there- 
fore the  conversion  may  be  laid 
here,  and  proved  in  Ireland,    4-6  a 

But  in  tr.  qua.  claus.  /regit,  it  is 
otherwise,  ibid.   n.  (c) 

An  action  for  a  false  return  may  be 
brought  either  in  Middlesex  or 
w  here  the  return  was  made,    64  a 

In  covenant  where  the  privity  of 
action  is  transferred,  it  may  be 
brought  where  the  covenant  was 
made  or  where  the  land  lies,  l6o  a 

Action  on  bond  dated  at  Port  St. 
David  is  thereby  made  local,  170 


Debt  for  rent  on  the  stat.  32  Hen. 
VIII.  c.  37,  is  a  local  action. 

Page  177  a 

By  21  Jac.  I.  c.  1.  s.  3.    in  all  suits 

on  penal  statutes  the  oHence  must 

be   laid  in   the  proper  county, 

195  a.  &  n.  (c).  196.  &  n.(«) 

LORD'S  DAY. 

See  Sunday. 

LUNACY. 

In  debt  on  bond,  lunacy  of  the  ob- 
ligee may  be  given  in  evidence, 

172  a 

How  an   inquisition  of  lunacy  is  to 
be  traversed,  21 6"  a 


M. 

MAIHEM, 

In  what  cases  justifiable,       18,   ip. 

&  nolo 

Damages    may    be    increased    super 

visum  miner  is,  21  a 

MALICIOUS  PROSECUTION. 

Difference  between  a  civil  suit  and 
an  indictment,  1  i 

A  suit  being  a  claim  of  right,  this 
action  lies  for  suing  sine  afiqua 
causa,  ibid. 

So  for  a  suit  in  a  court  not  havijig 
cognizance,  ibid.  &  n.  (6) 

There  are  three  grounds  for  this  ac- 
tion :  1 .  Damages  to  a  man's  fame  ; 
2.  Danger  of  life,  limb,  and  li- 
berty ;  3.  Damages  to  a  man's  pro- 
perty, as  payment  of  costs,  &c. 
ibid.  n.  (a).  13 

For  holding  to  bail,  the  bail  requir- 
ed must  be  excessive,  12  c 

And  the  declaration  must  shew  the 
special  grievance,  12 

This  action  lies  not  till  the  first  is 
determined,  and  is  shewn  to  be 
unjust,  12  a.  &  n.  (a) 

Nor  until  the  plaintiff  is  damnified, 

13 

Nor 


OF    PRINCIPAL    MATTERS. 


375 


>sor  \ifhcre  the  first  suit  was  vexati- 
ous only,  Page  13 

Other  grounds  of  action  are — plain- 
tiff's damages,  his  innocence,  and 
defendant's  malice,  J  3  a.  14 

These  actions  not  favoured,  14 

Want  of  probable  cause  and  malice 
must  both  be  proved,  ibid. 

The  jury  find  the  facts  implying  a 
want  of  probable  cause,  and  the 
judge  determines  if  they  amount 
to  want  of  probable  cause,       ibid. 

Other  evidence  necessary  to  support 
this  action,  14,   15 

In  an  action  against  several,  if  one  is 
found  guilty  it  is  enough,      14,  & 

n.(6) 

Damages,  if  to  be  severed,  qucere,  15 

Where  trespass  is  the  pi'oper  remedy, 
and  where  case,  15, 

n.(a) 

MANDAMUS. 

The  granting  of  this  writ  is  discre- 
tionary in  the  court,  li)^ 

The  court  will  not  grant  this  writ 
where  there  is  any  other  specific 
remedy,     1.99.  n.  (a).  199  b.  n.(fl) 

A  writ  of  this  nature  will  be  granted 
to  examine  witnesses  in  India  or  in 
the  British  Colonies,       199-  ».  {b) 

This  writ  is  never  granted  till  there 
is  a  default,  199  a.  201 

Nor  against  a  mere  ministerial  offi- 
cer to  do  his  duty,  ibid. 

Nor  against  a  visitor  to  compel  a 
visitation,  ibid. 

But  to  determine  a  disputed  election 
it  lies  against  a  visitor,  ibid.  n.  {b) 

This  writ  lies  to  restore  as  Ivell  as  to 
admit  one  to  his  right  in  numer- 

•    ous  cases,  199  h.  &  n.  (a) 

Cases  of  the  grant  and  refusal  of  this 
writ,  199  1j-  »•  («) 

The  nature  of  the  office  must  appear 
to  the  court,     199  a.  199  b.  n.  (a) 
rivatc  oilice   the  court  will 

'    not  interfere,  199  h.  n,  («) 

The  writ  must  be  directed  to  the 
party  complained  of,  and  on  him 
the  rule  to  shew  cause  must  be 
served,  200.   &  n.  {a) 

Where  the  writ  is  directed  to  several, 
200.  n.(a) 

Where  it  will  be  granted  in  the  first 
instance,  200.  &  n.  {b) 


With 


Where  an  affidavit  must  be  filed. 

Page  200  a.  &  n.  («) 
Where  the  court  will  order  books  and 
records  to  be  inspected  and  copies 
taken,  ibid. 

One  writ  will  not  lie  to  restore  seve- 
ral persons,  200  b.  &  n.(o) 
But  two  writs  may  be  granted  on  the 
application  of  differeni  parties, 

201  a.  n.(/,) 
To  the  steward  to  hold  a  court-leet, 
the  court  will  grant  this  writ,  201. 
201  a.  n.  (6) 
How  the  court  will  force  obedience 
by   a    corporation    to    the    king's 
charter,  and  to  its  own  writ,  200. 
201  b.  202 
Where  no  return  is  made  the  court 
will  grant  an  attachment,        202. 
&  n.  (</) 
If  the  return  be  good,  but  the  mat- 
ter false,  case  lies  in  B.  R.  only, 

202.  202  a.  203  a 

And  in  such  case  the  return  may  be 

traversed,  64  a 

But  no  action  lies  for  a  false  retura 

unless  judgment  be  given,       ibid. 

n.  {b) 
Where    a   false  return   is    made   by 
several,  how  the  action   must  be 
brought,  202 

If  no   person  be  so   interested  as  to 
bring  an  action  for  a  false  return, 
the  court  will   grant  an  informa- 
tion against  the  person  making  it, 
ibid.  263  a 
But  before  information   the   return 
must  be  filed  and  allowed,     203  a 
Where  the  return  i'-  falsified  a  pe- 
remptory mandamus  will  be  grant- 
ed, 202  a 
Where  the  issue  on   the  facts  of  a 
return  is  to  be  tried,    202  a.  n.  (c) 
The  Stat.  9  Ann.  enacts,  1st.  that 
a  return  shall  be  made  to  the  first 
writ;  2d.  that  the  persons  prose- 
cuting may  plead   to  or  traverse, 
the  facts  in  the  return  on  which 
issue  may  be  taken  on  a  demurrer, 
and    costs  shall  be   given   if  the 
party  have  judgment ;  and  3d.  all 
the  Stat,  of  jeoffails  shall  extend 
to  a  mandamus,  203 
The   want  of  judgment  by   a  jury 
cannot  be  supplied  by  a  writ  of 
enquiry,                                  203  a 

In 
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In  cases  to.  which  the  stat.  of  p  Ann. 

do  not  extend,  the   parties  must 

proceed  by  course  of  common  law, 

Page  204 

A  writ  of  error  is  no  supersedeas  to 
a  peremptory  mandamus,        ibid. 

What  shall  be  deemed  a  good  writ, 

204  a.  &  n.  (a) 
What  a  good  return  thereto,    205.  to 

209.  h  notes,  pasiim 

The  return  must  be  certain  to  every 

intent,  205.  &  n.  (a).  205  a. 

&  n.  (a) 

And  where  the  writ  is  to  restore,  the 

return  must  accurately  shew  the 

power  and  cause  of  amotion, 

205  a.  &  n.  (b) 
How  a  misnomer  in  this  writ  is  to  be 

taken  advantage  of,  205 

How  a  power  of  amotion   by  a  cor- 
poration is  to  be  executed,       208 
What  shall  be  deemed  good  evidence 
on  the  traverse  of  a  return,   209  si 

MANOR. 

The  boundaries  of  a  manor  may  be 
proved  by  an  old  terrier  or  survey, 

248  a 

MAPS, 

Ancient,  where  admitted  in  evidence, 
248.  &  n.  (a) 

MARRIAGE. 

What  is  evidence  of  a  marriage  in 

fact,  27  a.  n.  (c).  28.  &  notes. 

112.   133,  passim 

Not  necessary  to  be  by  the  rights  of 
the  English  church  to  maintain 
an  action  for  adultery,  28  a 

Nor  does  the  act  extend  to  marriages 
between  Quakers  or  Jews,  or  to 
marriages  in  Scotland,  or  beyond 
sea,  113  b,  114 

A  senterice  of  nullity  of  marriage  in 
the  ecclesiastical  court  is  good 
until  repealed,       '  ibid.  244  a,  & 

n.  {b) 

In  what  cases  the  parties  must  prove 
all  the  ceremonies,  114  a 

Of  the  plea  ne  ungues  accovple  where 
good.  118  a.   136  a 

Under  this  issue  the  marriage  shall 
uot  be  tried  by  a  jury,  118  a 


An  infant  may  maintain  an  action 
for  broach  of  a  promise  of  rnar- 
'iafi*^,  Page  155  a 

Promises  of  marriage  are  not  within 
the  Stat,  of  Frauds,  280  c 

The  parish  registry  or  a  copy  of  it  is 
good  evidence  of  a  marriage, 

247  a 

imaster  and  servant. 

A  master  may  have  an  action  for 
money  received  and  given  away  by 
his  servant,  35  a 

Where  a  taking  by  a  servant  will 
charge  his  master  in  trover,  and 
where  a  refusal  by  a  servant  is 
evidence  of  a  conversion  by  the 
master,  47 

In  what  cases  a  master  is  liable  for 

the  acts  or  misconduct  of  his.'Ser- 

vant,  70  b.  &  n.  («).  77-  &  n.  (/). 

78.  n.  {b) 

Where  the  master  shall  sue  for  an  in- 
jury done  to  his  servant,  18  a. 
78.   &  n.  iji) 

Who  shall  be  deemed  a  servant,     ib. 

A  servant  may  justify  an  assault  in 
defence  of  his  master,  18 

MATTERS  OF  LAW. 

If  they  go  not  to  the  gist  of  the  ac- 
tion they  are  to  be  pleaded,  but  it 
they  do  and  amount  to  the  gene- 
ral issue,  they  may  be  pleaded  or 
given  in  evidence,       153.  6i  n.  (b) 

MAY-FAIR  registry, 

Has  been  admitted  as  evidence  of  a 
marriage,  and  also  rejected,      28. 

n.{b) 

MEMORANDUM. 

Though  the  memorandum  in  a  decla- 
ration refers  to  a  time  before  the 
cause  of  action  accrued,  yet  it  is 
no  ground  of  nonsuit,         176.  & 
n.  {b).  137.  137  a.  n.  (a) 

MERCHANDIZE, 

Sales  of,  their  validity  may  be  tried 
in  trover,  35  a.  n.  {b) 

MERCHANT. 


OF    PllINCIPAL    MATTERS. 


377 


MERCHANT. 

Merchants  accounts,  or  accounts 
current,  mentioned  in  the  Statute 
of  Limitations,  arc  only  such  ^s 
consist  of  mutual  and  reciprocal 
demands  between  two  persons  in 
trade,  Page  150 

MESNE  PROFITS. 

In  an  action  for  them  after  ejectment 
phiintiflfqan  only  recover  from  the 
time  of  the  demise  laid,    87.  87  a. 

n.  (a) 
The  costs  of  ejectment  may  be  reco- 
vered in  this  form  of  action,  87  a- 
n.  (c).  88  a.  89 
AVhat  must  be  proved  to  maintain  it, 
87.  87  a.  &n.(Z.) 
Where     brought    by     the    nominal 
plaintitT,  he  must  give  security  for 
costs,  8.9 

Limitation  for  bringing  this  action  is 
six  years,  88.  &c  n.  (c) 

MISBEHAVIOR, 
In  Office,  Trust,  or  Duty. 

By  sheriffs,  and  other  ministerial 
officers,  64 

A  sheriff's  office  is  both  judicial  and 
ministerial,  64.  n.  (a) 

For  what  sort  of  misbehavior  in  a 
sheriff,  case  lies,  ibid. 

Case  lies  for  any  misbehavior  in  a 
ministerial  office,  whereby  the 
plaintiff  is  damnified  ;  as  a  false 
return — an  escape — extortion — an 
improper  execution — denying  a 
poll  to  a  candidate' — a  malicious 
suspension  from  an  office,  &c. 

64  to  66.  &  notes 

MISNOMER. 

How  and  in  what  cases  a  corporation 
may  take  advantage  of  a  misno- 
mer in  a  mandamus,  205 

MODO  ET  FORMA. 

Where  modo  ef  forma  is  the  sub- 
stance of  the  issue,  it  must  be 
proved,  300  to  302.  &  notes 


MODVS. 

Where  common  appurtenant  to  a 
farm  is  inclosed,  and  part  of  it  is 
allotted  to  the  farm,  the  former 
modus  shall  extend  to  the  inclo- 
surc,  Poge  191  a 

The  similitude  of  a  deceased  person's 
writing  may  be  given  in  evidence 
to  prove  his  entry  of  a  modus, 

236  b 

But  in  such  a  case  the  same  evidence 

was  rejected  by  Yates,  J.         ibid. 

n.(a) 
MONOPOLIES, 

All  are  declared  illegal  by  statute 
21  Jac.  I.  c.  3.  and  Lee,  C.J.  laid 
down  divers  rules  concerning 
them,  76  a 

There  are  three  incidents  to  every 
monopoly,  76  b 

See  Patent. 

MONSTRANS  DE  DROIT. 

When  first  substituted  for  a  petition 
of  right,  215  a 

Difference  between  traverse  and 
mo7tstrai)s  de  droit,  in  pleading, 

216 

See  also  Tr.^verse. 

MORT  D'ANCESTOR. 

For  whom   this  writ  lies,  and  what 

damages  are  recoverable  under  it, 

120  a.  n.  (a) 

MORTGAGE. 

Of  proceedings  in  ejectment  by  a 
mortgagee,  and  in  what  cases  he 
must  give  the  tenant  notice  to 
quit,  ^6.  Ss.  n.  [b) 

What  sort  of  title  a  mortgagee  must 
prove  to  support  an  ejectment,  and 
where  he  shall  have  the  benefit  of 
an  outstanding  term  to  protect 
him,  and  herein  of  the  condition 
of  a  second  mortgagee,    110  a.  & 

n.  (a) 

MOVEABLES. 

What  are  so,  and  what  things  are  ap- 
pendant to  a  freehold,  34 

MUTUAL 
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MUTUAL  DEBTS. 


What  are  so  deemed,  and  capable  to 

be  set  off.  Pages  178  a.  to  182,  & 

notes,  -passim 


N. 

NAVY  OFFICE. 

froof  of  the  custom  of  pirtting  Dd. 

'    against  a  name  in  this  registry,  is 

good  evidence  of  a  death,       249  a 

NE  ADMITTAS, 

Js  a  writ  to  the  bishop  to  stop 
strangers  from  presenting  pending 
a.  Vi  tit  of  quare  hnpcdit^  124 


NEGATIVE, 
"Where  to  be  proved. 


297 


NEGLIGENCE  OR  FOLLY. 

Of  injuries  arising  from  these  causes, 

25 

Of  t'le  disti  iction  between  involun- 

ta  V   injur''  s.    and  those   arising 

from  folly  or  negligence,  the  jury 

are  to  judge,  25.  &  n.  (a) 

For  what  this  action  lies,        ibid.  & 

25  a 
What  must  concur  to  support  it, 

26  a.  n.  (a) 

Where  trespass  is  the  proper  remedy, 

and  where  case,  26  a 

NEW  ASSIGNMENT. 

In  what  cases  it  is  expedient  for  the 

plaintiff  to  make  a  new  assignment 

17.  92  to  93.  &  notes 

NEW  TRIAL. 

Ancietit  and  modern  rules,      325  b. 

n.(fl) 
As  to  the  principle  on  which  a  ver- 
dict may  be  set  aside,  and  a  new 
trial  granted,  there  is  no  absolute 
rule,  for  it  depends  on  circum- 
stances, and  the  legal  discretion  of 
the  court,  32^  b.  to  327.  &  notes, 
passim 


Cases  in  which  the  court  will  grant 
or  refuse  a  new  tiial,    Page  325  U 

n,  (o) 

No  new  trial  will  be  granted  after 
motion  in  arrest  of  jiuJgment,  if 
the  party  has  knowledge  of  the 
fact  at  the  lime,  325  e 

Nor  upon  part  of  the  record,  or  for 
one  defeiwlant  only,  326  b 

Mode  of  proceeding  on  motion  for  a 
new  trial,  327 

In  what  cases  payment  of  costs  is  re- 
q.uire«l — costs  however  are  discre- 
tionary in  the  court,        328,  &  r>. 

NIL  DEBET, 

Is  the  general  issue  in  an  action  for 
not  setting  out  tithes,      189.  »•  (^) 

Of  this  plea  in  debt  for  rent,  see 
Rent. 

NIL  HABUIT  IN  TENEMENTIS. 

Where  a  good  plea,  139 

Of  this  plea  in  debt  for  rent — S«r 
Rent. 

NON  EST  FACTUINf. 

What  may»be  given  in  evidence  n». 
der  this  general  issue  in  debt, 

171  b.  172  a.  n.  (i) 

NON  DIMISIT. 

A  proper  plea  in  debt  for  rent  where 
there  is  no  deed,  170 

NOTICE. 

In  what  cases  a  landlord  must  give 
notice  before  he  can  eject  his  te- 
nant— what  sort  of  notice,  and 
how  notice  may  be  waived,  96 
et  seq. 

Where  necessary  to  be  given  on 
avoidance  of  a  living,  124 

Where,  on  the  removal  of  a  member 
or  corporate  officer,  208  a.  & 

n.(«) 

NOVEL  DISSEISIN. 
See  Assize, 

NULLUS 
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^ULLUS  VENIT  AD  OSTEN- 
DENDUM  BONA,  &c. 

In  what  cases  this  is  a  good  return  by 
the  sheriff,  Page  53  a 

NUPER  OBIIT, 

Writ  of,  for  what  it  lies,    120  a.  ii. 

(«) 
NUSANCE. 

Tor  any  particular  nusance,  as  lay- 
ing logs  in  the  way,  case  lies,    26" 

§0  tor  any  obstruction  of  a  private 
or  public  right,  74  a.  &;  n.  (a).  75 

And  every  continuance  of  it  is  a  new 
cause  of  action,  75.  et  seq. 


o. 

OBLIGATION. 

An  obligation  moral,  legal,  or  equit- 
able, implies  a  duty  and  raises  an 
assumpsit,  though  no  promise  be 
made,      130.  &  n.  (a).  132.  n.  {b) 

OFFICE. 

For  a  disturbance  in  office,  and  tak- 
ing the  profits,  case  lies,     7^  c.  & 

n.  (c) 

But  plaintiff  need  not  set  out  his 
title  to  it,  though  he  must  shew  it 
■was  an  office  iii  fee,  ibid. 

And  he  may  prove  the  value  comma- 
nibus  annis,  ibid. 

For  misbehaviour  in  an  office  of  trust 
or  duty  an  action  lies,  64 

There  are  two  sorts  of  offices,  that 
of  intituling,  and  that  of  instruc- 
tion, which  may  be  traversed, 

215 

OFFICER. 

,An  officer  is  justified  in  taking  a 
man  into  custody  on  the  charge 
of  another,  though  no  felony  is 
committed,  15.  n.  (c) 

What  description  of  officers  are  en- 
titled to  notice  before  action 
brought,  and  who  may  plead  the 
general  issue,  23  (&).  24(c) 


379 

Under  what  sort  of  warrants  officers 

may  justify,      Pages  23  b.  24  a. 

83.  &  n.  (a).  83  a.  it  n.  (a) 

In  what  cases  officers  executing  pro- 
cess are  deemed  trespassers,  when 
ab  initio,  and  where  by  relation, 

ibid. 

In  trespass  against  a  sheriff,  who  had 
levied  on  ■a.^fi.fa.  plaintifi'  need  not 
shew  the  judgment,  91  a 

Secus,  where  the  plaintiff  claims  by  a 
prior  execution  that  was  fraudu- 
lent, ibid.  &  n.  (a) 

Vide  Constable. 

OVERSEERS. 

How  far  protected  in  their  offices  Ijy 
21  Jac.  I.  c.  12.  and  24  Geo.  JI, 
c.  44.  when  actions  are  brought 
against  them,  28  b.  24  a 

Assumpsit  lies  against  all  for  the 
cure  of  a  pauper  at  the  request  of 
one  only,  129* 

OYER. 

Where  oyer  of  a  counterpart  is  good, 
253  a.  n.  (a) 

Wherever  plaintiff  is  bound  to  make 
profert,  defendant  is  entitled  to 
oyer,  254 


P. 

PAPISTS. 

Of  their  disability  to  present  to  a 
church,  125.  &  n.  (a) 

PARCENERS. 

"Where  the  possession  of  one  is  the 
possession  of  all,  34  b.  102  a 

They  may  join  in  a  lease  to  bring  an 
ejectment,  102 

After  partition  each  is  seised  of  a 
separate  part,  and  they  may  pre- 
sent to  a  living  by  turns,  123. 
&  n.  (a) 

Where  two  sisters  cannot  agree,  the 
ordinary  should  admit  the  pre- 
sentee of"  the  eldest,         ibid.  n.  {b) 

There 
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There  may  ba  a  clclivory  from  one 
parcener  to  another,  or  of  things 
in  parcenary  to  a  third  person, 

Page  262  a 

See  flZio Tenants  in  Common. 

PARENT  AND  CHILD. 

Where  a  father  may  bring  an  action 
for  the  seduction  of  his  child,  78. 

n.(5) 

PARTITION. 

If  co-parceners,  joint-tenants,  or  te- 
nants in  common,  make  partition 
to  present  to  a  benefice  by  turns, 
each  shall  be  seised  of  his  several 
part  to  present  in  his  turn,       123 

A  deed  of  partition  between  tenants 

in  common,  will  not  revoke  a  will, 

266  a,  n.  (a) 

See  also  V MICE'S v-ns.  Tenants  in 
Common. 

PARTNERS. 

Partners  must  be  sued  jointly, 

152  b 

But  where  the  names  of  all  are  un- 
known, plaintili"  may  declare 
against  the  known  partners,  si- 
mul  cum  aliis,  <S:c.  ibid,  n.  {a) 

PASSENGERS, 

In  a  stage  coach,  how  far  the  own- 
ers are  liable  for  their  luggage,  if 
lost  or  stole«,  70  a.  n.  (c) 

So  in  case  of  atccident  or  personal  in- 
jury, ibid. 

PATENTS. 

For  an  infringement  on  a  patent 
right,  case  lies,  76' 

Rules  concerning  patents,    and   the 

specifications  thereof,     76  to  76  d. 

&  notes,  passi?n 

A  patent  may  be  had  for  an  old  in- 
vention newly  brought  into  Eng- 
land, 76'  a 

But  not  for  a  mere  improvement  on 
an  old  invention  in  this  country, 

ibid. 

To  every  monopoly  there  are  three 
inseparable  incidents,  76  b 


To  repeal  a  patent  a  scire  facias  lies. 
Page  76  c 

PAWN. 

A  banker  may  not  pawn  jewels  en- 
trusted to  his  care,  33 
The    owner     may    recover      goods 
pledged    by     his    factor,    without 
any  tender  to  the  pawnee,      33  a. 
n.  (a).  35  b.  in  volis 
Where  debt  lies  by  the  owner  against 
the  pawnee,    for   goods    pawned, 
and  where  assumpsit  or  trover, 

72  a.  168 

A  pawnee  must  not  use  his  pawn 

but   in   certain  cases,        72  a.  & 

n.  {d) 

In  what  cases  the  pawnee  is  liable, 

where  the  pledge  is  lost,      ibid.  &c 

n.  (0 
Vide  Bailment. 

PAYMENT. 

Of  the   power  of  applying  general 

payments,     174  a.  tV  n.  (h).  174  b. 

&  n. (a) 

What  is  evidence  of  payment  of  in- 
terest on  an  old  bond,  ibid. 

Payment  before  the  day  may  be  given 
in  evidence  on  a  i^loa.  oi' solvit  ad 
diem,  Hid, 

Where  interest  be  proved  to  have 
been  paid  at  any  time  after  the 
day,  defendant  must  ^had  solvit 
post  diem,  iljid. 

PEDIGREE. 

By  ancient  rolls,  or  the  books  in  the 
herald's  office,  a  pedigree  may  be 
proved,  248  a 

So  il  may  by  reputation,  295 

PENAL  STATUTES. 

General  rules  concerniug  them, 

194  a 

Forfeitures  to  the  king,  by  statute 
31  Eliz.  c.  5.  must  be  sued  for  in 
two  years,  ibid. 

And  to  the  king  and  prosecutor, 
within  one  year,  ibid. 

And  in  default  (for  the  king  only) 
within  two  years  after  that  one 
year  ended,  ibid. 

But  the  Stat,  of  tillage  is  excepted 
out  of  this  rule,  194  b 

What 
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What  cases  are  within  the  stat.  of 
31  Eliz.  c.  5,      Pages  195  c.   19G 

n.  [a) 

In  what  county  or  court   these  ac- 
tions are  to  be  brought,        195  a. 
&  n.  {!>.  c) 

Hovv  plaintiff  must  declare,  and  what 
he  must  prove,       1^5  a.   &  n.  (a) 

The  Stat.  31  Eliz.  gives  no  new  ju- 
risdiction, 196  a 

To  wliat  cases  the  stat.  21  Jac.  I. 
c,  4.  extends,  ilnd. 

A  party  aggrieved  is  not  restrained 
by  the  statute,  Hid. 

No  common  informer  can  compound 
without  leave  of  the  court,      ibid. 

Or  sue  for  less  than  the  penalty, 

196  b 

An  informer  must  sue  in  proper  per- 
son, or  by  attorney  ;  therefore  an 
infant  cannot  inform,  ibid. 

Defendant  may  pay  the  penalty  into 
court,  with  costs,  197 

No  security  for  costs  allowed  unless 
a  feigned  name  is  used,       197-  & 

n.  (rf) 

Not  guilty  and  nil  debet  are  good 
pleas  to  a  penal  statute,  197 

Of  the  plea  of  a  recovery  in  an  ac- 
tion, and  where  the  record  of  such 
recovery  may  be  given  in  evidence 
on  nil  debet,  197  a-  &  "•  (a) 

If  a  plea  of  a  former  recovery  be 
found  fraudulont,  defendant  shall 
be  imprisoned  two  years,       197  a 

Several  matters  cannot  be  pleaded 
to  a  penal  action,  ibid.  n.  (a) 

The  proviso  in  the  Oxford  act, 
16  &  17  Car.  II,  c.  8,  extends 
only  to  popular  actions,         197  a 

The  xeuire  shall  be  of  the  body  of 
the  proper  county,  ibid. 

Where  a  new  trial  will  be  granted, 
ibid.  n.  (6) 

Of  the  evidence  on  both  sides,    ibid. 

PENALTY. 

Debt  lies   for  a   penalty  given   by 

statute,   or   by  n   bye-law,  where 

no  mode  of  action  is  prescribed, 

16'7.  n.  (a).  iCS 

PERFORMANCE, 

Considered  as  a  plea  in  covenant, 

16"4  a 


To  covenants  in  the  affirmative,  de- 
fendant may  plead  performance 
generHlly ;  but  if  they  are  in  the 
negative,  he  must  plead  it  spe- 
cially:  so,  if  they  be  in  the  con- 
junctive, defendant  must  shew 
which  he  has  performed,  and  per- 
formance must  be  in  the  terms  of 
the  covenant,  Pc/gelG4a. 

&  n.  (6).  to  16"6' 

Where  two  things  arc  to  be  per- 
formed, one  by  each  party,  and 
the  remedy  is  not  mutual,  plain- 
tiff must  aver  performance  on  his 
part,  l6'5  a 

Where  the  covenant  is  for  the  acts 
of  a  stranger,  defendant  must  shew 
how  he  has  performed  it,         I66 

PEJIJURY. 

An  office  copy  of  an  answer  in  chan- 
cery is  not  sufficient  evidence  to 
convict  a  man  indicted  for  per- 
jury,  though  perhaps  it  might  be 
enough  for  the  grand  jury  to  find 
a  bill,  239 

On  an  indictment  for  perjury,  the 
person  injured  cannot  be  a  wit- 
ness, 289  a- 
PEW. 

For  a  disturbance  in  the  seat  of  a 
church  case  lies,  and  herein  of  the 
evidence  to  maintain  such  an  ac- 
tion, 76  e.  &  n.  (6) 

PLEADINGS. 

Where  the  plaintiff  may  take  ad- 
vantage of  a  fault  in  his  own 
declaration,  77  a 

Where  several  facts  make  but  one 
point,  they  may  be  traversed  ;  and 
where  the  substantial  thing  is  put 
in  issue,  plaintiff  ought  to  con- 
clude to  the  country,  93  a 

Where  a  deed  itself  must  be  shewn 

in  pleading,  and  where  not,  249  c 

to  254.  &  notes,  passim 

The  manner  of  pleading,  where  a 
person  claims  by  deed,  is  not  al- 
tered by  tiie  statute  of  frauds,  251 

No  evidence  need   be  given  of  what 

is  agreed  to  by  the  pleadings,  298- 

&  n.  (c) 

Where 
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Where  defendant  is  unable  to  plead 
the  special  matter  of  his  defence, 
he  may  give  it  in  evidence  under 
the  general  issue,  Page  298  c 

PLENE  ADMINISTRAVIT. 

In  assumpsit  on  this  issue,  plaintiff 
must  prove  his  debt;  but  in  debt 
he  need  not,  for  it  is  admitted  by 
the  plea,  140 

This  is  a  bad  plea  to  a  scire  facias, 
without  shewing  how,     ibid.  n.  (b) 

Where  this  plea  is  a  good  bar,    ibid. 

To  this  plea  plaintiff  may  pray  judg- 
ment for  the  sum  admitted,  and 
reply  assets  ultra,  ibid, 

POLICY  OF  INSURANCE. 

On  a  declaration  for  a  total  loss,  a 
partial  loss  may  be  recovered  in 
assumpsit,  129 

POOR. 

Assumpsit  lies  against  the  overseers 
fur  the  cure  of  a  pauper  at  the 
request  of  one  only,.  129  a 

POOR   RATE, 

May  be  distrained  for  before  the 
time  expires,  for  which  the  rate 
is  made,  82  b 

Avcria  carrucce  niHy  be  distrained 
for  poor  rate,  ibid. 

POPE. 

His  bull  is  evidence  on  a  special 
prescription  to  be  discharged  of 
lithe,  248 

And  the  bull  may  be  proved  by  an 
exemplification  under  the  bishop's 
seal,  ibid.  n.  (a) 

PORTS. 

The  exchequer  survey  of  the  king's 
ports  is  evidence  of  their  extent, 

248 

POSSESSION, 

Of  lands  is  no  evidence  of  title,  but 
possession  of  goods  is,  262  a 


Of   the  effects   of   possession    and 

visible  ownership,  after  a  sale  or 

execution  against  goods,  Page  257 

n.  (a).  258.  &  n.  (a) 

POWER    OF  ATTORNEY. 

See  Letter  of  Attokney. 

PREROGATIVE. 

The  crown  is  not  bound  by  a  bank- 
ruptcy till  actual  assignment,  42 

The  king  cannot  lose  his  right  of 
presentation  to  a  benefice,     123  b 

The  king  is  not  obliged  to  join  in 
demurrer  to  evidence,  313  a. 

PRESCRIPTION. 

Where  the  prescription  proved  varies 

from  that  which  is  alledged,  59  a- 

n.  (b).  60  a.  n.  (a).  209 

One  prescription  is  not  pleadable 
against  another,  74  b 

What  franchises  may  be  claimed  by 
prescription,  and  where  it  is  ne- 
cessary to  shew  a  grant,         212  a 

History  is  not  evidence  of  a  parti- 
cular custom,  sccus  of  a  publrc 
matter,  248  a 

But  an  anonymous  printed  history  is 
no  evidence,  ibid.  n.  (6) 

Hearsay  is  good  evidence  of  a  pre- 
scription, 295. 

PRESENTATION. 

What  is  good  evidence  of  a  presenta- 
tion, and  where  it  may  be  proved 
by  parol,  105  a 

Where  the  presentation  to  a  benefice 
is  in  the  king,  he  cannot  lose  it, 

123  b 

A  presentation  may  be  by  parol,  and 
parol  evidence  of  it  is  good,     29*5 

Sec  QuARE  Impedit,  passim. 

PRESUMPTION, 

Of  payment  after  a  length  of  time^ 
and  of  this  doctrine  from  the  time 
of  Hale,  C.  3.  174  a.  &  n.  (a) 

After  thirty  years  a  grant  may  be 
presumed,  75 

PRINCIPAL 
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PRINCIPAL  AND  AGENT. 

Oi'  thi'lr  relative  situations  and  lia- 
bilities, of  the  power  of  tlie  agent 
over  the  property  of  his  principal, 
and  herein  of  consignments,  and 
of  the  validity  of  sales  of  mer- 
chandiicc,  Pa^e  33  a.  u.  (.b) 

PillSONERS, 

How  made  over  by  the  sheriff  to  his 
sHCcessor,  ^8  a 

Where  a  jw-isoner  escaping  «»ay  be 
retaken,      6\S,  6^),  &  notes,  passim 

For  felony,  an  cxaminaftioH  of  pri- 
soners before  a  juslice  must  be  on 
oath,  24r2  a 

Sef  ako  Ksc  a  p  e —  M  is  b  e  »  a  v  i  o  u  u — 

HeSCOUS — SlIEUII'F- 

PROBATE, 

Of  a  will   is  no  evidence  of  lands 

devised,  245  a 

Sed  scats  of  matters  which  concera 

the  persoivai  estate,  246" 

And  4t  is  the  only  proof  of  a  right 

to  personal  property  under  a  will, 

246'  a.  n.  (a) 

PROCLAMATION 

Of  peace,  printed  by  the  kino's 
printer,  is  good  evidence,      226  a 

PROFERT. 

A  letter  of  attorney,  under  which  a 
lease  was  made,  need  not  be  pro- 
duced, 177  ii- 

Of    a   deed,    where    necessary,    and 

where  not,  249  c.  to  254.  ix  notes, 

passini 

Where  a  copy  of  a  deed  in  rolled  is 
sufficient  evidence  on  a  profert 
made,  253 

If  the  matter  of  a  plea  puis  dar. 
contin.  arise  by  deed,  it  ought  to 
be  pleaded  with  a  profert,     310  a 

PROHIBITION. 

Prohibitions  are  granted  to  stay  those 
proceedings  of  inferior  courts, 
which  are  not  warranted  by  the 
law  of  the  land,        218.  &  n.  (a) 

Mode  of  proceeding  in  prohibition, 
2.18  a.  &  n.  (a) 


How,  where  the  party  is  ordered  to 
declare,  Page  21S  a 

How,  in  cases  of  tithe,  &c.  wher« 
many  things  ure  in  c<)i)trovcrsy» 

ibid. 

Cases  in  which  tiie  court  will  grant 
or  ix?fuse  a  prohibitioji,  219-  n.(a) 

In  prohibition  plaintili"  can  only  re- 

-  cover  U.  tlamages,  b\U  after  judg- 
ment quod  stct  prohUutioy  plaintid 
may  bring  case  for  )iis  damages, 

2194 

Mow  costs  are  recoverable,      219  b. 

n.(a) 

DistiiKtion  between  prohibitions 
granted  pro  difccta  jurisdictionis 
t^  triaf-io/iis,  219  b.  &  n.  (b) 

No  prohibition  will  be:  granted 
against  the  ecclesiastical  court, 
where  they  confine  their  proceed- 
ings to  matters  merely  spiritual,  - 

219U 

Allowance  of  costs  to  be  from  the 
suggestion,  331  b 

PROMISE. 

A  promise T)efo re  it  is  broken  may  b% 
discharged  by  parol  agreement^ 
but  not  after,   152  a.  152  b.  n.  (b) 

On  a  promise  to  pay  monthly,  an 
action  lies  as  often  as  the  promise 
is  broken,  156  a.  n.  (a) 

What  promise  is  required  by  the 
stal.  of  frauds  to  be  in  writing, 

279  a.  &  280.  u.  (&) 

PROMISSORY  NOTES. 

In  what  cases  a  promissory  note  may 

be  given  in  evidence  in  assumpsit, 

136"  b.  ISr 

See  more  at  large  ante,  tit.  Bills  of 

EXCHAXGE. 

PROPERTY. 

By  what  sort  of  delivery  the  pro- 
perty of  a  chattel  becomes  alter- 
ed, 36.  50.  n.  (a).5i 

PROVISIONS. 

For  selling  unwholesome  provisions^ 
case  lies,  '  '  79^ 

PUIS 


384 


A  TABLE 


PUIS  DARRAIN  CONTINU- 
ANCE, 

May  be  pleaded  in  bar  at  the  assizes, 
it  plaintiff'  enter  into  part  alter 
issue  and  before  trial;  but  the 
judge  may  receive  it  at  his  dis- 
cretion, Page  97  a 

Scd  qucere   as   to   the  discretionary 

power  to  refuse,        ibid.  &  n.  {a). 

309.  &  n.  (a) 

What  pleas  puis  darrain  continuance 
may  be  tendered  at  Nisi  Prius,  and 
may  be  pleaded  either  in  abate- 
ment or  in  bar,  309.  &  n.  (a) 

In  what  cases  this  is  a  dangerous 
plea,  309 

This  plea  waives  all  former  pleas  in 
abatement,  but  not  matter  subse- 
quent, 310.  &  n.  (c) 

And  it  may  be  pleaded  after  the  jury 
have  left  the  bar,  but  not  after 
their  verdict,  310  a 

If  the  matter  of  the  plea  arise  by 
deed,  it  ought  to  be  pleaded  with 
a  profert,  ibid. 

Form  of  this  plea,  ibid. 

Defendant  can  have  but  one  plea 
after  the  last  continuance,  vt  scrub. 

311  a 


QUO  WARRANTO. 


Q. 

QUARE  IMPEDIT. 

For  whom,  against  whom,  in   what 

cases  this   writ  may   be  brought, 

and  by  what  evidence  maintained, 

122  a.  to  125  b.  passim 

Where  a  presentation  must  be  shewn, 
and  where  the  want  of  it  may  be 
aided  by  a  verdict,  122  a 

Of  what  the  jury  must  enquire,   123 

In  case  of  coparceners,  joint-tenants, 

and  tenants  in  common   of  an  ad- 

vowson,  who  shall  present,      ibid. 

Sc  notes 

Of  the  judgment  and  damages, 

123  a.  &  n.  (a) 

In  cases  of  lapse  who  shall  present, 
124.  &  notes 

Of  the  disability  of  papists  to  pre- 
sent, 125.  &  i>.  (a) 

Of  the  writ  of  error  to  impeach  the 
judgment  in  quare  itiipeditf    125  b 


Of  an  information  in  nature  of  this 
writ,  for  which  it  is  now  substi- 
tuted, and  it  lies  to  shew  by  what 
authority  any  office  or  jurisdiction 
is  exercised,  i-'</^re210a 

No  information  can  be  tiled  without 
leave,  ibid. 

Of  the  method  to  obtain  leave,  ibid, 

&  n.  (5) 

Corporation  books  are  allowed  to  be 
inspected  in  certain  cases,    210  b. 

n.(a) 

For  usurping  offices  this  information 
lies  against  private  persons  as  well 
as  against  corporations,  21 1 

But  the  statute  9  Ann.  c.  20.  was 
made  to  regulate  the  proceedings 
relating  to  corporations,      ibid.  & 

n.  (c) 

Of  the  proceedings  against  a  corpo- 
ration for  an  usurpation  on  the 
crown,  211.  n.  (c) 

What  will  subject  a  party  to  this 
information,  211a 

Not  guilty  and  won  usurpavit  are  bad 
pleas,  for  defendant  must  either 
justify  or  disclaim,  ibid. 

In  whac  cases  parties  will  be  deprived 
of  this  information  with  respect 
to  elections,  21 1  a.  n.  {a) 

What  bye  laws  are  lawful,    211  a.  b. 

&  n. {a) 

For  usurping  franchises  this  informa- 
tion also  lies,  and  in  what  cases, 

212a 

Of  the  further  rules  in  these  cases, 
212  a.  b.  &  n.  (b) 

Of   the    effects    of   a    new   charter 

granted  to  a  corporation,      212  a. 

213.  &  n.  («) 


R. 

RECAPTION. 

Of   a   prisoner   escaping,    where    It 
may  be  made,  and  by  whom,  69  a. 

n.(a) 

RECITAL. 

Where    the  recital   of  a  will  in   an 

admittance  to  a  copyhold  is  good 

evidence,  108 

Wher» 
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Wh«re  the  recital  of  one  deed  in  an- 
other shall  be  deemed  sufficient 
evidence  of  the  recited  deed,  and 
where  not,  Page  256  a.  n.  (a) 

RECORD, 

Of  conviction,  at  the  suit  of  the  king, 
for  a  battery,  is  no  evidence  of  it 
in  an  action,  l6 

Where  a  copy  of  a  record  may  be 
given  in  evidence  ;  where  the  ori- 
ginal must  be  produced,  and  what 
are  considered  as  records,  226  a. 
to  229.  &  notes,  passim 

A  record  may  be  pleaded  without  a 
profert,  252 

RECOVERY. 

Seisin  in  the  tenant  to  the  prcecipe 
must  be  shewn  in  a  modern  reco- 
very, but  it  may  be  presumed  in 
an  ancient  recovery,  230  a 

RECTORY. 

What  proof  is  necessary  in  eject- 
ment, 105  a, 

REFUSAL. 

What  amounts  to  a  refusal  of  a  cor- 
porate office,  205  a 
See  Tender  and  Refusal. 

REGISTRY- 

A  parish  registry  is  good  evidence 
of  a  birth,  marriage,  and  death, 

24ra 

And  so  is  the  vestry  book  of   the 

appointment  of  a  treasurer,     ibid. 

.n.(c) 

The  navy-registry  is  good  evidence 

of  a  seaman's  death,  24{)  a 

RELATION- 

To  what  extent  matters  in  law  may 
take  effect  by  fiction  of  relation, 
88.  137-  138.  &c  n.  («) 
Officers  executing  process  cannot  be 
/snade  trespassers  by  relation, 

83  a.  n.(c) 


Where  relation  shall  be  to  the  first 

day  of  the  term,  and  where  to  the 

filing  of  ihclbill  only,  Pages  137. 

138.  &  n.  (a) 

RELEASE, 

Of  all  demands  cannot  be  pleaded  in 

bar  before  the  covenant  is  broken, 

l65a.  iSi  n.  (a.  0) 

REMITTITUR  DAMNA, 

Where  it  may  be  entered  on  record, 
171  a.  180a 

-    RENT. 

\Vhat  reservation  of  rent  will  create 
a  yeai-ly  tenancy,  85.  &  n.  (b) 

What   the  grantee  of  a  rent-charge 
must  prove  on  ejectment  brought, 
104.  a.  n.  (a) 
Where    the  grantee  of  a    reversion 
may  take  advantage  of  a  right  of 
entry  for  non  payment,        l6'0.  & 
n.(a).  161 
W^hat  defendant  may  plead  in  cove- 
nant for  non-payment  of  rent, 

166.  I6'6a.  &  n.(a.b.) 
In  debt  for  rent  reserved  by  deed  the 
plea  is  noil  est  fad  urn;  if  no  deed, 
then  noti  dimisit,  1 70 

If  defendant  plead  nil  debet  he  can- 
not give  in  evidence  quod  qua^rem 
nil  habuit  in  tenewentis  ;  but  if  de- 
fendant plead  nil  habuit,  SfC.  the 
jury  shall  find  the  truth,  17O  a 
Rent  is  not  suspended  unless  there 
be  an  actual  eviction,  177 

Dctinet  for  rent  against  an  executor 
must  be  brought  wlicre  the  lea«e 
was  made,  but  debet  and  detinet 
for  rent  in  the  executor's  time 
must  be  where  the  land  lies,  178 
Debt  for  rent  against  tlie  lessee  may 
be  brought  in  either  place,  but 
his  assignee  is  only  chargeable  on 
the  privity  of  the  estate,  ibid, 

A  nole  or  bond  given  for  rent  due, 
docs  not  extinguish  the  right  to 
distrain,  182  a 

As  to  the  modes  by  which  rent  in 
arrear  is  recoverable— Firfe  As- 
sumpsit, CovEKAWT,  Debt,  Dis- 
TEESs;,  Ejectment,  Replevin. 
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REPLEVIN, 

Defined  by  Lord  Coke,  Page  53 

'J'his  action  is  of  two  sorts,  in  the  de- 
tinct  and  in  the  detinuit,  52 

It  lies  for  goods  taken  by  distress  or 
otherwise,  iliid.  &  n,  («) 

Where  this  action  lies  not,        53,  & 

notes 
Of  the  statute  of  Marlehridge,  and 
to  what  it  extends,     ibid.  Ik  n.  (6) 
Of  the  modern  practice  against  the 
sheriff  for  taking  insuflicient  pledg- 
es,   and    what    steps   the    sheriff 
should  take  on  replevin  brought, 
52.  n.  (6).  60  c.  &n.(a) 
No  action  is  now  brought  in  the  de- 
tinet,  52 

Of  the  removal  of  the  cause  by  writ 
of  pone  re.  fa.  lo.  or  accedas  ad 
curiam,  ibid.  n.  (b) 

Of  the  proceedings  in  the  siiperior 
court,  ibid. 

Of  this  action  by  joint-tenants  or 
tenants  in  common,  by  executors 
and  by  baron  and  feme,  53 

Plaintiff  must  have  an  absolute  or 
a  special  property,  ibid. 

How  property  in  the  defendant  must 
be  pleaded,  54 

Where  several  may  join  in  this  ac- 
tion, 53 
What  the  declaration  must  contain, 
,  and  where  a  defect  may  be  cured 
by  an  avowry  or  a  plca^     53  a.  & 
notes.  56.  n.  (a) 
W^hat  may  be  pleaded,     53  a.  n.  (6). 

54 

Where  plaintiff  may  demur,,  53 

Of  the  general  issue,  and  what  may 

be  given  in  evidence  under  it,  54  a 

Of  th^  plea  of  justification,  and  its 

distinction  from  an  avowry,      55. 

.  n-  («) 

Where  the  venue  must  be  laid,  and 

Mhere  the  avowant  may  traverse 

the  place  laid  in  the  declaration, 

54.  55.  n.  (a) 

Of  the  avowry,  and  its  causes,  where 

good  in  part  only,  and  where  there 

shall  be  a  return  without  one,   53 

to  56.  &  notes 

An  avowant  must  make  a  good  title 

in  omnibus,  56.  &  n.  (6).  302 

A  man  may  distrain   for  one  thing, 

and  avow  for  another,  55 


The  servant  of  a  corporation  may 
make  cognizance  for  taking  a  dis- 
tress under  a  demise,  by  the  cor- 
poration not  under  seal.  Page  55  a. 

n.<fl) 

An  avowry  for  rent  at  a  later  day 
is  no  bar,  56  a 

Where  a  defect  in  the  issue  is  cured 
by  the  verdict,  ibid.  n.  {b) 

Of  the  writ  of  inquiry  in  this  action, 
and  where  the  same  may  be  after' 
a  nonsuit,         67  b.  58  a.  &  notes 

Where,  and  how  judgment  shall  be 
for  the  rent  in  arrear,  and  not  for 
retorno  habendo,  58 

Of  replevin  after  a  distress  for  poor 
rates,  58  a.  n.  (a) 

What  pleas  may  be  pleaded  in  this 
action,  and  what  may  be  given  in 
evidence,  '59 

Nontenure  is  not  good  evidence  on 
a  plea  of  7'icns  in  arrcre,  ibid. 

For  what  sort  of  common  right 
plaintiff  in  this  action  may  pre- 
scribe, ibid.  Go  a.  &  notes 

Of  the  replevin  bond  and  proceed- 
ings under  it,  60  a 

Of  the  payment  of  money  into  court 
on  a  plea  of  tender  of  amends, 

60a.  n.  (c) 

Of  the  costs  in  this  action,  6l.  n.  (c) 

REPUTATION. 

In  what  cases  admitted  in  proof  of 
a  pedigree,  233  b.  294  b.  &  n.  (d) 

See  EviDBNCE Hearsay Pe- 
digree. 

RESCOUS. 

This  is  twofold:  1.  Of  goods  dis- 
trained, 6l  a 

2.  Of  a  person  arrested,  62  a 

1.  It  lies  for  the  disturbance  of  one 
distraining,  6l  a 

Who  may  have  this  writ,  ibid. 

Where  rescous  may  be  made,    ibid. 

What  distress  may  be  lawfully  made, 
and  where  the  distress  may  be  fol- 
lowed, ibid. 

Of  the  general  issue,  and  what  may 
be  given  in  evidence  under  it,  ibid. 

This  action  seldom   brought,  case 

being  the  modern  remedy,     ibid. 

62  a.  &c  notes 

2.  It 
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2.  It  lies  against  the  rescuers  of  a 
person  arrested,  Page  62  a 

What  is  necessary  to  support  this 
action,  ,  ibid. 

The  person  rescued  may  be  a  witness, 

ibid. 

What  constitutes  an  arrest,  and  where 

the   sheriff  shall  stand    excused, 

ibid.  &  n.  (c).  63.  &  notes 

Of  an  arrest  on  a  Sunday,       63.  & 

notes 

Of  a  recaption  on  fresh  suit,  and  of 
the  sheriff's  remedy  against  the 
rescuers,  63  a.  n.  (a) 

Of  the  sheriff's  return  on  a  rescous, 
see  Return. 

RETAINER. 
See  Executors — Lien. 

RETURN. 

j4.  being  arrested,  was  two  months 
in  prison,  and  then  made  a  bank- 
rupt :  during  his  confinement,  the 
sheriff  sold  his  goods  under  siji.fa. 
'■ — nulla  bona  is  a  good  return  to 
this  execution,  41  b.  42 

The  sheriff  cannot  return  a  rescous 
to  a  writ  of  execution,  but  to 
mesne   process   he  may,       63  a. 

In  the  return  of  a  rescous,  it  is  not 
necessary  to  aver  the  place  where 
it  was  made,  63  b 

Where  nullus  venit  ad  ostendendum 
bona,  8j-c.  is  a  good  return,     53  a 

REVENUE  OFFICERS. 
Vide  SeiIZure. 

RIENS  PER  DESCENT, 

/Ls  a  plea  in  debt,  admits  the  deed, 
but  not  assets,  175 

What  may  be  given  in  evidence  un- 
der this  plea,  175  a 

RIGHT,  PETITION  OF. 

This  remedy  is  now  substituted   by 

traverses,  and  monstrans  de  droit, 

'^  215  a 


RIGHT,  W,RJT  OF. 


In   what    cases    granted,  and   ho\ir 

barred,  ,Pa^e  115  a.  &  n,  (c) 

What  is  recoverable  under  it,    ibid. 

n.{a) 

ROBBERY, 

In  the  day-time,  vide  Hue  and  Cry, 
184.  et  seq. 

RULE  OF  COURT, 

Signed  by  the  proper  officer,  is  good 
evidence,  229.  &  ^'(J^) 


S. 
SALE. 


When  a  sale  is  considered  complete, 
so  as  to  alter  the  ^Vopeirty,  vide 
Property. 

SALES  OF  MERCHANDIZE. 

Their  validity  may  be  tried  in  trover, 
35  a.  n.  (b) 

SCANDALUM  MAGNATUM. 

In  what  cases  an  action  will  lie,  3  a 

Plaintiff  must  aver  he  was  unus  mag- 
naium,  4 

Words,  how  construed,  ibid. 

Whether  defendant  may  justify,  and 
how,  ^  4.  n.  (a).  8  a 

Not  barred  by  the  statute  of  limita- 
tions, -      '  J£ 

SCHOOL. 

For  setting  up  a  new  school  near  an 
ancient  one,  case  lies  not;      75  b 

SCILICET. 

What  may  be  properly  laid  under  a 
scilicet,  22  c.  6S 

SCIRE  FACIAS. 

To  repeal  a  patent  this  writ  lies,  7Sc 
How  costs  are  to  be  allowed,  331  a 


R  R  2 


SECONP 


$69 
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SECOND  DELIVERANCE. 

This  writ  is  judicial,  and  given  by 
the  statute  of  Westminster  2. 

Page  58  a 
Its  use  and  effect,   58  b.  59.  &  n.  {b) 

SEDUCTION. 

In  what  cases  a  man  may  bring  an 
action  for  the  seduction  of  his 
child,  78.  n.  (6) 

SEISIN, 

Of  a  tenant  to  prcecipe,  when  it  nrust 
be  proved  in  giving  a  recovery  in 
evidence,  230  a 

Where  livery  may  be  presumed,  and 
where  it  must  be  proved,      256  a 

SEIZURE, 

Of  goods  contraband,  or  for  taxes, 

in  what  cases  the  officer  is  liable, 

46.  46  a.  n.  (a) 

If  the  judge  will  certify  probable 
cause,  there  shall  be  no  costs,  and 
only  2d.  damage,  besides  the  va- 
lue of  the  things  seized,  ibid.  ibid. 

SENTENCE. 

See  CouETS— Foreign  Jurisdic- 
tion, 

SERVANT. 
See  Master  and  Servant. 

SETT  OFF. 

Debts  which  can  be  sett  off  against 
each  other,  under  the  statutes 
2  Geo.  II.  c.  22,  and  8  Geo.  II. 
c.  24,  are  such  only  as  are  cer- 
tain and  liquidated,  178  a.  178  b. 
&  n.  (a) 

And  not  sums  in  nature  of  a  pe- 
nalty, ibid. 

The  debt  sett  off  must  be  a  cross 
demand  or  mutual  debt,  ibid. 

A  man  cannot  sett  off  against  his 
own  bond  a  debt  due  in  right  of 
his  wife,  179  a 

Nor  any  debt  which  is  not  due  to 
a  man  io  bis  own  right,         ibid. 


This  pica  is  no  bar  unless  it  be  of 
an  equal  sum,  Page  179  a 

A  debt  by  simple  contract  may  be 
sott  off  against  a  specialty,     ibid. 

An  executor  may  sett  off  the  debt 
of  his  t?8tiitor,  ibid.  180  a 

A  debt  barred  by  the  statute  of  li- 
mitations cannot  be  sett  off,  179  a 

Of  the  right  of  sett  off  in  cases  of 

bankruptcy,    181.  181a.  &  notes 

(«).  (b).  (c) 

The  statute  of  2  Geo.  II.  c.  22,  does 
not  extend  to  cases  of  distress,  de- 
tinue, or  actions  of  wrong,    181  b 

SHERIFF. 

In  what  cases  trover  will  lie  for  or 

againitt   a   sheriff;'  in    respect   of 

goods  taken  in  execution,     35  b. 

in  notis,  41a.  n.  (a).  46,  n.  (6) 

In  what  cases  of  trespass  for  levying 
goods  the  sheriff  must  shew  the 
judgment,  91  a.  &c  n.  (a).  234 

What  steps  the  sheriff  should   take 

on  replevin  brought,   and  of   the 

modern   proceedings  against  him 

for  insufficient  pledges,   52.  n.  (b). 

60  c.  n.  (d) 

What  constitutes  an  arrest,  and 
where  the  sheriff  shall  stand  iex- 
cused,  62.  n.  (c).  63.  &  notes 

Of  an  arrest  on  a  Sunday,  and  in 
what  cases  it  may  be  made,  63.  & 

notes 

Of  a  recaption  on  fresh  suit,  and  of 
the  sheriff's  remedy  against  the 
rescuers,  63  a.  n.  (a) 

Case  lies  against  a  sheriff  (whose 
office  is  both  judicial  and  minis- 
terial) for  any  misconduct  where- 
by the  party  is  damnified,         64 

So  for  the  misconduct  of  his  Under- 
sheriff  or  bailiff,  ibid.  n.  (a) 

In  what  cases  for  an  escape,  65  a, 
to  69.  &  notes 

The  confession  of  an  under-sheriff  is 
evidence  against  the  sheriff,        66 

How  prisoners  are  to  be  made  over 
to  the  successor  in  office,         68  a 

How  a  sheriff  may  justify  in  an  ac- 
tion against  him  for  levying  under 
a.Ji.Ja.  gi 

In   executing  an  elegit,  tbe   sheriff 

must 
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must  deliver  a  valued  moiety  of 
the  whole  premises,      Page  104  a. 

n  (6) 

The  sheriff  must  not  use  force  on 
levying  an  execution,  104  a 

Dcbi  again->t  a  sheriff  for  money  le- 
vied on  a  ^/i.  fa.  is  not  within  the 
statute  ot  liuiitatioi)s,  l68 

Nil  debet  is  a  good  plea  where  the  //. 
fa.  has  not  been  returned.  Ahter 
noil,  170 

See  also  Escape — Uescous — Re- 
turn— Undsr  Sheriff. 

SHIPS  AND  SHIPPING. 

Where  trover  will  lie  for  a  ship  sold, 
or  any  share  in  it,  and  what 
amounts  to  a  conversion,       33  a. 

n.(a) 
A  captaip  hfis  no  lien  for  his  wages 
or  repair  of  his  ship  in  England. 
Seciis  if  incurred  abroad, 

45  b.  in  notis 

SHOP  BOOKS. 
JIow  far  the  shop  books  of  a  trader 
shall  be  evidence  within  a  year 
under  the  stat.  7  Jac.  I.  c.  12.  and 
herein  of  the  production  of  such 
Jjooks  as  private  written  evidence, 
282  a.  &  n.  (6) 

SLANDER. 

Blander  defined,       3  to  10.  &  notes 

Words  spoken  distinguished  from  li- 
bels,    3.  n.  (a) 

What  words  ,^re  jactionable,      3.  3  a. 

Si  notes 

Rules  for  construction  of  words, 

3.  n. (a) 

Charge  of  a  barp  intention  not  ac- 
tionable, ibid. 

Words  written  may  be  actionable, 
though  not  so  if  spoken,  3  a.  n.  (a) 

Words  spoken  by  way  of  imputation 
may  be  actionable,  4 

Colloquium,  where  necessary,  and 
where  it  may  be  presumed, 

3  a.  n.  ia) 

One  action  cannot  be  brought  against 
two  speaking  the  same  words,      5 

Special  damage  sustained  is  the  gist 
of  this  action,  and  it  must  be  spe- 
cially laid  in  the  declaration,  6,  7 

Words  actionable  imply  an  injury, 
6.  n.  (6),  7.  n.  (a) 


Instances  of  special  damages,  wlicr« 
to  be  given  in  evidence, 

Page  7.  &  n.  («) 

Words  spoken  in  confidence,  or  by 

way  of  regret,  are  not  actionable, 

8,  9.  &  notes 

Damages  entire  may  be  severed,    8  a 

Where  words  are  actionable  only  in 
part,  the  court  will  grant  a  venire 
de  novo,  8 

What  evidence  may  given,  et  e  con- 
tra,  5.  9,  10.  &  notes 

What  in  mitigation  of  damages,  9.  & 

n.(a) 

What  may  be  pleaded  in  justifica- 
tion, 9  a 

Costs  not  governed  by  the  damages, 
10,  11.  &  notes 

Seats,  where  consequential  damages, 
(on  the  per  quad)  are  the  gist  of 
the  action,  11 

Limitation  of  this  action.  ibid. 

Bail  not  to  be  had  in  this  action  withr 
out  a  special  order,        ibid,  n,  {b) 

See  Libel — Scand.  Macnat. 

SMUGGLING, 

Assumpsit  lies  for  money  paid  to  aa 
officer  to  run  goods  which  were 
seized,  132  a 

SOLVIT  AD  DIEM, 

Considered  as  a  plea  in  debt,  and 
what  may  be  given  in  evidence 
under  it,  l?"* 

Of  the  presumption  of  payment  un- 
der this  plea  after  a  lapse  of  time, 
ibid.  &  n.  (6) 

Length  of  time  is  a  ground  to  pre- 
sume payment,  but  riot  a  legal  bar; 
and  herein  of  the  doctrine  of  pre- 
sumption fvom  the  time  of  Hale, 
C.J.  ibid.  n.  (a) 

SOLVIT  POST  DIEM, 
When  to  be  pleaded,  ibid. 

SPECIAL  MATTER. 

By  Stat.  21  Jac.  I.e.  12.  peace  offifSrs 

may  plead  the  general  issue,  aiwl 

give  the  special  matter  in  evidence, 

^  *  23  b 

When  a  man  cannot  have  advantage 

of  the  special  matter  by  pleading, 

he  may  give  it  in  evidence,    298  c 

SPIRITUAL 


S^  A  TATJLK 

SPIRITUAL  COURT. 
See  Courts— JuRiSBiCTioN. 


STAMPS. 

A  surrender  or  assignment  of  a  term 
need  not  bo  stamped,  unless  made 
by  deed  under  seal,  Page  1 1 1 

"What  deeds  must  be  stamped,  268  a 

STATUTES. 

General  statutes  need  not  be  proved,  4 
General    rules    relating   to   actions 
given  by  statute,  194,  195 

General    and    particular   laws,    dis- 
tinction between  them,  223 
Private  statutes  in  general  must  be. 
shewn,                      .             .222 
But  in  some  cases  it  is  not  necessary, 
;  ..    .                   ■-.     224 
Stat,  of  Gloucester,  c.  1.  (6  Edw.  I. 
c.  1.)  (Costs),                    .    .,  328  a 

m. . c.  5.  (ibid.  c.  5.) 

(Waste),  119  a 

. of  Marlebridge,  c.  3.  (52  Hen. 

III.)  (Disiiess),         302.  &  n.  (c) 

— —  of  Merton,  c.  1.  (20  Hen. III.) 

(Dower),  ll6a 

of  Winton,  c  2.  (13  Edw.  I. 

0,2.)  (Hue  and  Cry),  184 

of  Westminst   1.  c.  34.  (Scand. 

Magn.)  3, 4. 

<■ c.  39.  (Dower), 

116  a.  n.  (a) 

— 2.  c.  1.  (Fiiies), 

224  a 
— c.  5.  (Usurp- 
ation), 122  b.   123  a 

^__ c.  25.  (Novel 

Disseisin),  121 

. ^ c.  30.  {Quare 

Impedit — Jury),  123  b.  304 

. c.    31.     (13 

Edw.  I.  c.  31.)  (Bill  of  Excep- 
tions), 315 
c.    46.    (13 


Stat.  25  Edw.  III.  c.  5.  (AccoontV 
Page  127 

31  c.  11.  (Account), 

ibid. 

42 c,  11.  {NisiPmis)^ 

304  a 

1  Rich.  c.  12.  (Escape),      68 

9  Hen.  V.  c.  4.  (Jeofails),  322 

— — •    4  Hen.  VI.  c,  3.  {ibid.)      ibid. 

8 c.  12 

8 c.  15 

c. 


Edw.  i.  Stat.  1.  c.  46.)  {iSfoctanter), 

217 
13  Edw.  I.  c.  2.  (Second  De- 
liverance), 58  a 

— c.  1 1.  (Escape),  68 

13  Edw.  III.  c.  23!  (Account), 

127 
-_  14  ■■.i...  1...  c.  6.  (Jeofails), 

322 


3  Hen.  VII. 


Error), 

4 


lent  Recovery), 
11 


lent  Recovery), 
21  Hen.  VIII 


Termor), 


23 


31 


32 


Right), 


(ibid.)     ibid. 

(ibid.)     ibid. 

10.  (Writ  of 

125  b 

c.  20.  (Fraudu- 

197a 

c.   20.  (Fraudu- 

101 

c.  13.  (Benefice), 

124.  196  n 

c.  15.  (Entry — < 

Ilia 

c.  19.  (Avowry), 

57  a.  &  n.  (a) 

c.  15.  (Costs), 

330  b. 
c.  13.  (Tithe), 

189a 

c.   2.    (Writ    of 

115a 

-  c.  27.  (Distress), 
56  a 

-c.  28.(Fine,Dis- 
100a 

-  c.  30.  (Jeofails)^ 
322  a 

-  c.   34.   (Condi- 
159  c 

c.  37.  (Rent  Ar- 

rear),  1773, 

—  2  &  3  Edw.  VI.  c.  13.  (Tithe), 

188,  etseq.  331b.  &  n.  (fl) 

5 . c.  14.   (Ingross- 

ing),  225  a 

1  P.  &  M.  c.  12.  (Distress), 

54  a.  n.  (a) 

2  &  3 c.  10.  (Exa- 

242* 

c.  13.  (Exa- 

ibid. 

192 


continuance). 


tion). 


mination  of  Felons), 


mination  of  Felons), 

5  Eliz.  c.  4.  (Trade), 

13 c.  5.  (Fraudulent  Con- 
veyances), 257 

c.  7.  (Bankrupt),  37  b 

• c.    12.    (Presentation), 

124£i 

18 c.  5.  (Informers  Com- 
pounding), 196  a.  333  a 

Slat. 
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Stat.  18  Eliz.  c.  14.  (Jeofails), 

Page  323  a 
^7 c.  4.  (Fraudulent  Con- 
veyances), 90  a.  259  a 
r—  c.  13.  (Hundred— Rob- 
bery), 184  a.  185  a.  187  a.  &  n.(^) 

■ 31 :  c.  5.  (Limit.  Pen.  Stat.) 

194  a 

43 c.  2.   (Bastard), 

58  a.  112  a 
c.  6.  (Costs),       329 

1  Jac.  I.  c.  15.  (Bankrupt), 

38  a,  43.  262 

3  »-. (Recusants),  223 

. 4 c.  3. (Costs), 331  a 

■ 7 ■ c.  5.  (Costs), 

332  b 

c.  12*  (Evidence), 

282  a 
-  c.   3.  (Mondpo- 
76  a. 
c.  4.   (Local  Ac- 
54  a.  n.  (a).  195  a 
c.  12.  (Peace  Ollfi- 
23  b,  332  b. 
c.  13.  (Jeofails), 

323  a 

c.  15.  (Bankrupt), 

262 

c.     16.     (Limita- 


—  21 
lies), 


tions), 


cers), 


lions),  10.  22  a.  c.  102, 103.  115  a. 
148a.  150 

c.  19.  (Bankrupt), 

38.  42  a.  262  a 

13  Car.  n.  (Sacrament),  209  a. 

210  a.  n.  (a) 
14  0.24.  (Bankrupt),  38 

—  16  &  17— c.  8.   (Oxford 

Act— Jeofails),  10.  8Sa.  II9. 

169.  197  a.  324  a 

—  17 c.  7.  (Replevin), 

57  b 
c.  8.  (Error),  312  a 

—  22  &  23  Car.  IL  c.  9-  (Costs), 

329  a 

c.  25.  (Ploa— 

Special  Matters),  49 

—  29 c.  3.  (Framls),  91a. 

2()3  a.  266  a.  2/9 

c.  7.  (Arrest — Sun- 

63.  184  i 
c.  14.  (Heir), 
175  a.  261  a 
c.  11.  (Costs), 
333 

—  5  _ c.  18.  {Quo  War- 

ranto),  210  a.  334 


day), 
— ■  1  &  4  W.  &  M 

—  4&  5 


9  &  10 


mcnt). 


Stat.  7  &  8  Will.  JIL  c.  23.  (Jury), 
Page  305  a 

8  &  9 c.  11.  (Costs), 

330  b 

c.  26.  (Escape), 

66\  a.  6'8 

c.  11.  (Abate- 

312 

c.  17.  (Bills  of 

272  a.  277  a 

C.  16.   (Eject- 

105  a 

-  c.   9.  (Promissory 
272  a 

16.  (Fine),  103.  I69. 

278.  325. 

(Jeofails),  59. 


Exchange), 

—  10&  11- 
ment), 

—  3  &4  — 


Notes), 
4  Ann.  c. 

4&  5  — 


10 


—  12 

sentation), 

3  Geo. 

—  5 

fices). 


&  n.  («.  Z»)  127.  171.  1.97  a. 
I).  («).  325 

c.  18.  (Holding  over), 

85  a 
(Usurpation),  123 

c.    14.   (Gaming), 

195.  274  a 

■ — •     c.  20.   (Informi'.tions), 

6'4a.  210  a.  325  a 

c.    18.  (Inrolmcnt), 

253  a.  256  a, 

c.  14.  (Papists— Pre- 

125 

c.  15.  (Sheriff),    68  a 

c.  6.  (Corporate  Of- 

209  a 

c.  13.  (Jeofails),  325  a 


11  Geo.  L  {Mandamus),   901  a 

■ 2  Geo.  n.  c.  22.  (Sett-off), 

178a 

c  24.   (Attorney), 

145  a 

■  c.  24,  (Bribery  at 

Elections),  224  a.  n.  (a) 

—  3 C.25.  (Jury — View), 

304  a.  305  b 

—  4 c.   28.  (Distress — 

Holding  over),  55.  9^  c 

—  5 c.  30.  (Bankrupt), 

38  a.  43  a.  181a 

—  8  • — '  c.  16.  (Hundred — 

Robbery),  185,186  a 

—   c.  24.  (Sctt-off),  179 

■  c.  i^.  (Replevin), 
55.  60a.  82a.  95'a 
c.  20.    (Recovery), 
231a 
c.  38.  (Distress), 

82  <a 

Stat. 


11 


14 


17 
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2Ure), 

22 

24 


Peace), 

—  25  - 


26 


Stat.  19  Geo.  II.  c.  34.  (Bankrupt), 

Page  42 

[ ■ (Costs — Sei- 

46  a 
c.  24.  (Hundred), 

186  b.  &n.  (a) 
c.l8.(Sptcia]Juvy), 
197  a.  305  a.  335  b 
c.   44.   (Justices   of 
23  b.  83  a 
(Witnesses),       26'5 
C.    33.    (Marriage 
113  b 
c.    20.  (Justice  of 
I*eace),  83  a 

41  Geo.  |II.  c.  64.  (Prisoner), 

69  a.  n.  (a) 

43—^- C.46.   (Costs   of 

E.xecution),  l67a.  n.(h) 

. 49 — p.    121.   (Bank- 
rupt), 37  a.  n.  {b) 

STATUTES  PENAL. 
Vide  PfiNAL  Statutes. 

STATUTE  MERCHANT. 
What  must  be  proved  in  ejectmcHt 
by  the  conusee,  104  a 

STOCK. 
For  the  differences  on  a  contract  for 
stock,  assumpsit  lies  against  the 
receiver,  131  a 

STOPPAGE  IN  TRANSITU. 
Vide  Transitu. 

SUNDAY. 

In  what  cases  an  arrest  may  be  made 
on  this  day,  0'3.  &  notes 

SURGEONS. 

Surgeons  are  liable  for  any  injury 
arising  froin  want  of  skill, 

73  b.  n.(c) 

SURRENDER, 

A  bare  receipt  on  the  back  of  a  mort- 
gage, with  a  release  from  the  term 
of  years,  amounts  to  a  surrender 
of  the  term,  but  it  need  not  be 
stamped,  11 J 


SURVEY. 


An  old  survey  of  a  manor,  whether 
epclesiaslical  or  temporal,  is  good 
evidence  of  the  boundaries. 

Page  248  a 

Where  a  survey  shall  be  evidence 
between  lords  of  neighbouring 
manors,  283  a 


TALES. 


There  can  bp  none  on  an  indictment 

or  information,  without  a  warrant 

from  the  attorney-general,    305  a. 

&  n,  (c) 

Nor  in  a  county  palatine,  ibid.  n.(a) 

TENANTS  IN  COMMON. 

Where  the  possession  of  one  is  the 

possession  of  another,     34  b.  35. 

&  n.  (6).  102,a,.115a 

Where  trover  lies  at  their  suit,   or 

agajiist  them,  and  for  what,     35 

Where    one    may   maintain    trover 

against  the  other,       34  b.  35.  & 

n.  ib) 

Where  they  may  bring  replevin,   53 

What  creates  a  tenancy  in  coraraoQ 

of  a  trre  growing,  85  a 

When  and  how  this  tenure  is  to  be 

pleaded  and  given  in  evidence, 

34  b.  35.  91 

Of  ejectment  by  one  against  another, 

what  it  is,  and  what  evidence  will 

maintain  it,   102.  107.  109  a.  110 

Where  there  are  tenants  in  common, 

coparceners,  or  joint-tenants,  of 

an  advowson,  who  shall   present, 

123.  &  notes 

Where  they  must  join  qr  sever,  1 57  a. 

158 

TENANT  FOR  LIFE. 

How  rent  shall  be  apportioned  on 
the  death  of  a  tenant  for  life,  or 
in  tail,  w  thouii  ssuc,  138  a.  n.  (b) 

TENANT 
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TENANT  IN  TAIL, 

Expectant  after  an  estate  for  life, 
sans  waste,  cannot  maintain  trover 
for  timber  severed,         Page  35  a. 

n.(c) 

TENANT  YEARLY. 

What  constitutes  a  tenancy  from 
year  to  year,  85.  &  n.  (6) 

TENDER  AND  REFUSAL. 

Tender  and  refusal  amounts  to  a 
payment,  72  a 

On  a  plea  of  tender  of  amends,  de- 
fendant need  not  bring  the  money 
into  court,  6o  a.  &  n.  (c) 

Tender  considered  as  a  plea  in  as- 
sumpsit, J  55  b 

What  is  a  good  tender,  and  of  the 
form  in  which  it  is  to  be  made, 

156.  &  n.  (o),  156  a.  n.  (a) 

A  tender  cannot  be  pleaded  after  an 
imparlance,  without  leave  of  the 
court,  ibid.  &  n.  (6) 

In  covenant  the  damages  and  not 
the  debt  being  the  thing  in  de- 
mand, tender  and  refusal  may  be 
pleaded  without  an  uncore  prist, 

l66 

TENQR. 

Cujus  tenor  sequitur  imports  a  true 
copy  of  a  libel,  and  a  variance  is 
fatal,  6  a 

TERM  FOR  YEARS. 

A  bare  receipt  for  the  mortgage 
money  on  the  back  of  a  demise, 
by  way  of  mortgage,  with  a  re- 
lease fjtcrni  the  term  of  years, 
amounts  to  a  surrendef  of  the 
whole  term,  111 

TERM  IN  LAW. 

Where  relation  shall  be  to  the  first 

day  of  the  term,  and  where  to  the 

filing  of  the  bill  only,     137-  138. 

&  n.  (a) 

TERMOR. 

By  21  Hen.  VIII.  c.  15,  he  may  enter 
immediately  after  an  hab.  fac.  sets. 


on  a  recovery,  and  give  his  term  in 
evidence  on  an  ejectment  against 
him.  Page  111  a 

TERRIER, 

An  old  terrier  is  good  evidence  .pf 
the  boundaries  of  a  manor,  248  a. 

Ecclesiastical  terriers  were  made  pur- 
suant to  the  87th  canon,  and  arc 
kept  in  the  bishop's  registry,  ibid, 

XI.  (a) 

Qi  a  glebe,  where  it  is  good  evidence 
for  or  against  the  parson,      248  a 

,  TILLAGi:. 

The  statute  of  tillage  is  excepted 
out  of  the  statute  of  limitations, 
of  31  Eliz.  c.  5.  194  b 

TIMBER. 

In  what  cases  trespass  will  lie  against 

a  tenant  for  cutting  timber,    84  a, 

&  n.  (a).  86 

To  \vhom  it  belongs,  84.  et  seq. 

Whose  property,  where  it  grows  on 
extreme  bounds,  85  a 

Where  timber  is  excepted  in  a  lease, 
the  landlord  may  enter  to  shew  it 
to  a  purchaser,  ibid. 

Timber  may  be  cut  by  a  tenant  ii^ 
tail  under  a  voluntary  settlement, 
with  a  power  of  revocation,   90  9. 

TITHES. 

Of  the  action  on  2  &  3  Ed.  VI.  c.  13. 
for  not  setting  them  out,  on  for- 
feiture of  treble  value,  188 

By  whom  to  be  brought,       ibid.  & 

n.  (a) 

How  plaintiff  may  declare,  and  what 
he  must  prove  as  proprietor  or 
farmer,  188  a.  188  b.  &  n.  (a) 

How  and  what^  where  he  claims  as 
parson.  Hid.  h  n.  (b) 

One  defendant  may  be  found  guilty, 
and  others  not,  1 88  c 

Non  decimando  cannot  be  given  ip 
evidence  on  the  plea  nil  debet, 

189 

But  a  modus  or  customary  payment 
may,  ibid.  kx\.Q>) 

Ifil 


TOWING  PATHS, 

Ob  the  banks  of  navigable  riverg,  are 
of  comraoa  right,  90  a 

Sfd.qu,  Wlierc  the  banks  are  impair- 
ed, if  a  man  may  have  way  in  the 
nearest  field,  •        ibid. 


TRADE. 

For  ,igaoi;ance  or  negligence  in  the 
exercise  of  a  tjade,  an  action  lies, 

73  b 

•Of  the  action  on  5  Eliz.  c.4.  for  ex- 
ercising trade  without  ^  previous 
apprenticeship,  192 

jNo  trades,  but  such  as  were  used  at 
the.jtirne  pf  this  statute,  are  within 
it,  ibid. 


59*  A  TASLK 

2ft?  dchei  b  Ae-  ge»cral  issue,,  but 

not guitty  is  a  good  plea,,  Pagetsg'^ 

&  n.  (ft) 

I>eiencbmt  cannot  plesid  the  statute 
of  )tmitatioa»y  iMd.  ibid. 

Nor  that,  plaintiff  sowed  com,,  and 
soW  it  mm,  ibid.  ibid. 

Wfcat  is  a  good  discharge,  1 8Sf 

{Spiritual  persons  may  be  discharged 
four  ways*  three  of  which  are  ab- 
soJttto,  189  a.  190.  &  notes 

Bat  temporal  persons,  may  be  dis- 
charged two  ways  only,  1 89.  &c  n.  (e) 

A  layman  cannot  prescribe  a  non 
decimandiy  190.  &  n.(6) 

The  statute  31  Hen.  VIII.  has  created 
a  new  dis-cbarge,  i.  e.  unity  of  pos- 
tessioB,  190  a.  &  n.{a) 

Every  sort  of  discharge  must  be  pro- 
perly pleaded,  190  b 

What  lands  are  exempt  as  barren, 

'       191 
When  such  become  fertile,  tbcy  shall 
pay  tithe,  '    ibid. 

I-and  gained  from  thesea,and  plough- 
ed, shall  pay  lithe,  and  so  shall 
land  covered  with  water,     \g\  3. 
&  n.  («) 
The  statute  of  Ed.  VI.  extends  only 
to  predial  tithes,  191  a 

Wijat  tithes  are  deemed  predial, 

191a.  &n.  (fi) 

Of  the  verdict,  costs,  and  judgment, 

in  this  act^n.  191  b.  in  noiis. 

331  a 


And  only  such  as  require  skill,  are 
within  the  equity  of  it,  Page  I92  m 

What  shall  be  deeinod  a  suScient 
service  of  appixaticeshi^,     192  to 

The  plaratiff  is  not  entitled  to  test* 
in  this  action,  though  he  must 
pay  thqm  if  he  loses,  194-a 

The  Stat,  of  5  Eliz.  so  far  as  it  re- 
quires a  previous  apprenticeship^ 
is  reptaled  by  54  Geo.  111.  c.  96. 
but  justices  may  hear  complaints 
in  other  matters  as  before,   194^. 

u.  (a) 

The  custom  of  London,  respecting 
apprentices,  riot  to  be  affected,  ib. 

TRADING, 

Act  of,  and  who  as  traders  are  sufe- 
jj^ct  to  the  bankrupt  laws,  vidsr 
:Bankp.ui*t. 


TRANSITU. 

Oi  the  right  of  stoppage  of  goods  in 
transitu,  35  b.  n.  (6) 

Carriers  are  respoosibk  for  goods  in 
transitu,  70  a.  a.  (6> 

TRAVERSE. 

In  what  cases  traverses  are  neces- 
sary, cither  by  plaint  of  ip  Re- 
plevin, 5.^,  $6 

A  false  return  to  a  matidamvs  may,, 
in  many  cases,  be  traversed  by 
9  Ann.  c.  20.  s.  2.  64  a 

Where  a  justification  is  local,  de- 
fendant is  not  bound  to  traverse 
the  place  laid  in  the  declaration, 

'90 
!«  what  cases  it  is  necessary  for  the 
plaintiff  to  traverse   the    defend- 
ant's title,        93  to  _94  b.  &  notes 
Of  traverses  of  inquisitions  of  office, 

214 
What  is  meant  by  the  traverse  of  a.^i 
office,  215.  n.  (a> 

By  what  statutes,  subjects  were  en- 
abled to  travei'se  inquisitions, 

215a 

Distinction   between  traverses    and 

nwfistrans  de  droit,     2l5a.  b.  2l6 

The  ancient  mode  of  proceeding  wa$ 

by  petition  of  right,        215,  2l6 

In 
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111  both  cases  llie  king  must  make  a 
title  in  himsel/",        Page  215  a.'  & 

n.  (a) 

Difference  of  pleading  in  each  case, 

216' 

Whether  the  party  traversing  is  to  be 
considered  as  a  plaintiff  or  as  a 
defendant — semble  a  plaintiff,     ib. 

The  proceedings  are  in  the  petty 
bag-office,  from  whence  the  Chan- 
cellor sends  the  record  into  B.  R. 
to  be  tried,  ibid. 

In  traverse  six  rules  are  to  be  ob- 
served, 2l6.  n.  (a) 

Whcrb  a  lunatic  or  idiot  can  tra- 
verse an   inquisition — qiutre  ? 

2l6a 

How  an  inquisition  taken  on  a  writ 
of  7ioctanter,  may  be  prosecuted, 
and  how  the  charges  are  to  be 
borne,  217.  &  n.  (a) 

TREES, 

Have  an  inheritable  property,        35 
See  Timber. 

TKESAtLE, 
For  whom  this  writ  lies,  120  a. 

n.(a) 

TRESPASS, 

Vi  it  armis,  and  on  the  case,  distinc- 
tion between  them,       7y,  79  a.  & 

n.  (a) 

TRESPASS  VI  ET  ARMIS. 

This  action  lies  for  an  act  done, 
which  is  itself  an  injury  to  a  man's 
person  or  property,  26  a.  80 

JRequisites  to  support  this  action, 

81  a.  n.  (a) 

In  what  cases  a  man  shall  be  consi- 
dered a  trespasser  ab  initio,      ibid. 
&  n.  (6) 

Where  trespass  is  the  proper  remedy, 
and  where  trover,  81.  n.  (A) 

W^hat  constitutes  a  continMndo^    S6 

Trespass  after  ejectment,  for  what 
and  how  it  may  be  maintained,  88 

Trespass  quare  clans,  freg.  in  what 
cases  it  may  be  brought,  and  how 
maintained,  89 

What  evidence  may  be  given  in  this 
action,  90, 91 


Miscellaneous  defences  in  this  ac- 
tion, new  assignment,  and  tra- 
verse, \Pagc  90  a.  to  94  b 

Of  the  costs,  95.  &  n.  (a) 

TRESPASS  OKt  '.fHE  CASE. 

Case  lies  where  the  injury  sustained 
is  a  consequence  ari  sing  out  of  an 
act  done,  which  is  jtrejudicial  to 
a  man's  person  or  pr  ;>perty,   26  a. 

71 

See  the  two  first  books  of  this  work 
passim,  where,  amongst  the  various 
injuries  which  affect  t/iie  plaintiff's 
person,  and  his  personal  property, 
the  cases  in  which  tliis  action  is 
oi*  is  not  reaintainabie,  arc  jet 
forth. 

TRIAL. 

Plow  a  marriage  shall    be  tried  to 

establish  the  Icgitiinacry  of  issue, 

113.  114 

In  dower,  upon  a  plea  of  ne  nnqucs 
accovplc,  the  marriage;  shall  not 
be  tried  by  a  jury,  but  ■.%  writ  shall 
issue  to  the  bishop  to  certify  it, 

118  a 

And  the  death  of  the  husband,  if  in 
issue,  shall  not  be  tried  by  a  jury, 
but  by  the  court,  118  » 

<See  New  Trial. 

TROVER. 

This  action  is  fictitious  in  form,  but 

hot  in  substance,  32  c.  n.  {b) 

W  herein  it  differs  from  detinue,  ibicl. 

There  arc  four  requisites  to  maintaiu 

this  action,  ibid.  n.  {by 

For  what  this  action  lies,       32  d.  & 

n.  (a) 
The  conversion  is  the  gist  of  thi» 
action,  and  the  finding  the  induce- 
ment on!y,  33 
The  finding  being  but  inducement, 
nfced  not  be  proved,                  ibid. 
Where  trover  is  the  proper  remedy, 
and  where  trespass,     33  a.  n.  (a). 
41  a.  n.  (a) 
What  sort  of  property  in  the  thing 
will  maintain  this  action,     33  a. 

n.  («) 
A  special 


$m 
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A  special  property  ife  sufficient, 

Page  S3  b 
And  so  is  a  property  without  posses- 
sion, 33  c 
How  the  plaintiff  may  declare,  and 
what    certainty    the    declaration 
must  have,                      32.  33.  37 
Of  things  affixed  to  the  freeliold,  34. 

&  n.  (A) 

Of  this  acticHi  by  husband  and  wife, 

34  a.  n.  (a) 

Of  the  like  atgainst  husband  and  wife, 

Of  trover  for  bank  notes,  biH^»  lot- 
tery tickets,  4"C'  ibid.  &c  n.  {b) 

Of  this  acition  by  joint-tenants,  or 
tenants  in  commou,  34  b.  35 

Of  the  lit^  by  an  executor  or  ad- 
ministrator, 47-  n.  (a),  48 

Also  by  a  tenant  in  tail,  after  the 
demise  of  tenant  for  life  sans 
waste,  35  a.  n.  (a) 

Of  this  action  for  recovering  pro- 
perty arising  under  consignments, 
and  also  to  try  the  validity  of 
sales  of.  merchandize,    35  a.  n.(b) 

Of  this  action  by  or  against  a  shej-i|f, 
in  respect  of  goods  taken  in  exe- 
cution, 35  b.  in  nptis 

Of  this  action  against  carriers,  35  a 
to  36  a.  &  notes 

In   this  action    by  assignees    of    a 

bankrupt,  what  must  be  proved, 

37  a.  b 

What  is  evidence  of  property  in  the 
plaintiff,  and  possession  and  con- 
version in  tl^e  defendant,  42  a  to 
47.  &  notes 

Where  a  bankrupt  may  prove  pro- 
perty in  himself,  or  a  debt  due,  43 

What  gives  a  lien  or  right  to  retain 

in  defence  pf  thjs  action,  45.  45  a. 

&  notes 

What  must  be  proved  in  this  action 
for  goods  at  sea,  44 

Of  this  action  for  goods  seized  under 

a  warrant,  or  as  a  distress,     45  a. 

46.  &  n.  (b).  46  a.  &  n.  (a) 

Where  a  taking,  by  a  servant  will 
charge  his  master,      47-  &  notes 

ia.b) 

Where  a  refusal  by  a  servant  is  evi- 
dence of  a  conversion  by  the  mas- 
ter, ibid. 

Of  the  pica  in  this  action,    48  a.  49 

In  wlral  cases  goods  may  be  brought 


into  court,  and  where  proceeding* 
shall  be  stayed  on  delivering  them 
to  the  plaintiff,  Page  49  a 

TRUST. 

For  misbehaviour   in    an  office  of 
trust,  an  action  lies,       64.  ct  se<j. 


u. 

UNDER-SHERIFF. 

Till  a  new  sheriff  is  appointed  he  19 
liable  by  3  Geo.  I.  c.  15.  s.  8.  68  a 

For  his  misconduct  the  sheriff  is 
liable,  64.  n.  (c) 

His  confession  is  good  evidence 
against  the  sheriff,  66 

USE  AND  OCCUPATION. 

Of  assumpsit  for  this  at  common 
law,  and  by  statute  11  Geo.  II. 
c.  19.  138.  138  a.  n.  (a) 

This  action  lies  not  where  the  pos- 
session is  adverse  or  tortious,  for 
it  is  founded  on  a  contract  express 
or  implied,  138  a.  n.  (a) 

An  executor  cannot  bring  this  action 
for  rent  due  to  his  testator,  and  in 
his  own  time,  138  a 

Nil  hahuit  in  tenement'is  is  a  bad 
plea  whej-e  defendant  holds  by  the 
plaintiff's  perrnission,  139 

Who  is  liable  where  the  tenant  be- 
comes bankrupt;  in  the  middle  of 
a  quarter,  139  '^'  n.,(«) 


V. 

VALUE  RECEIVED. 

Not  now  necessary  in  a  bill  or  note. 
269  a.  in  notis 

VARIANCE. 

Plaintiff's  declaration  was  on  a  pro- 
mise to  pay  so  much  money  on  a 
transfer  of  so  much  stock;  the  note 
produced  at  the  trial  was  to  pay 
on  a  transfer  to  defendant  or  his 
order,  this  variance  wa»  held  fatal, 

145  a 

Where 
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Where  a  variance  between  the  issue 

and   verdict   is   fatal,   and  where 

not,       Pages  46.  &  n.  {b).  59,  6o. 

65.76e 

Cases  of  variance  in  setting  out  a 
bond  or  contract,  16'9  to  172 

VENIRE- 

The  ventre  for  the  trial  of  any  issue 
on  a  penal  statute  must  be  of  the 
body  of  the  county  where  it  is 
triable,  197  a 

Sec  Local  and  Transitouy. 

VENIRE  DE  NOVO. 

Where  da njiages  are  given  entire,  and 
it  appears  the  plaintiff  had  a  right 
•  to  sever  them,  the  court  will 
grant  a  lettire  de  novo  on  pay- 
ment of  costs,  8  a 

Where  the  jury  do  not  answer  all 
they  are  charged  with,  the  judg- 
ment, if  given,  will  be  reversed, 
but  if  not,  a  venire  de  novo  will  be 
granted,  178  a 

See  Bill  of  Exceptions — New 
Trial. 

VENUE. 

Where  the  venue  in  replevin  must  be 
laid,  and  where  the  avowant  may 
traverse  the  place  laid  in  the  de- 
claration, 54,  55.  n.  (a) 

For  a  false  return,  th«  venue  may  be 
laid  either  in  Middlesex,  or  where 
the  return  was  made,  64  a 

If  performance  is  alledged,  and  no 
place  where,  &c.  defendant  may 
demur  for  want  of  a  venue,  146  a 

See  Local  and  Transitory. 

VERDICT. 

When  a  verdict  may  or  may  not  be 
given  in  evidence,         33  c.  102  b 

In  replevin  if  damages  are  found  for 
plaintiff  in  part,  and  the  defend- 
ant ought  to  have  a  return,  so 
much  of  the  finding  is  void,   57  a 

How  the  verdict  ought  to  be  given 
in  detinue,  51.  51  a.  &  notes 

In  what  cases  a  writ  of  enquiry  may 

supply  damages,  which  the  jury 

iave  neglected  to  give»     51a.  58. 

&i  notes 
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It  is   sufficient   if  the  substance  of 

the  issue  be  found,   Pages  56'.  65, 

76  d.  e 

If  an  action  for  a  malicious  prose- 
cution be  brought  against  several, 
and  one  only  is  found  guilty,  it  is 
sufficient,  14.  &  n.{b) 

The  jury  must  find  all  they  are 
charged  with,  or  judgment  will  be 
reversed,  178  a 

A  verdict  cannot  be  given  in  evi- 
dence against  a  man  who  was  not 
a  party  to  the  cause,  23£>  a.  n.  (b) 

In  what  cases  a  verdict  may  be  given 
in  evidence,  242  a.  et  seq. 

Of  the  effect  of  verdicts  in  criminal 
cases  on.  the  civil  rights  of  the 
parties,  245.  n.  (a) 

A  verdict  cannot  be  found  contrary 
to  what  is  admitted  in  the  record, 

298  b 

A  verdict  may  be  avoided  for  mis- 
behaviour in  the  jury,  308 

What  defects  shall  be  amended  after 
verdict,  or  be  aided  by  it,        320 

VIDELICET. 
See  Scilicet. 

VOID  AND  VOIDABLE. 

Acceptance  of  rent  under  a  void 
lease,  is  an  allowance  of  it,  96  b. 

n.  (a) 

If  a  deed  be  only  voidable,  de- 
fendant shall  not  avoid  it  by  his 
plea,  172  a.  Sc  n.  (b) 

A  lease  made  by  an  infant  is  void- 
able only  at  his  election,        177  a 

Where  the  resignation  of  an  office  i$ 
voidable,  20/ 

What  deeds  are  rendered  void,  and 
what  voidable  only,  S24 

VOLUNTARY  AFFIDAVITS. 

See  Affidavit. 

VOLUNTARY  SETTLEMENT. 

What    considered    fraudulent    and 

void,  as  against  creditors,  under 

Statute  13  Eliz.  c.  5,       257  a.  to 

259  a.  passim,  &  notes 


WARRANT. 
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WARRANT. 

Under  what  warrant  an  officer  may 

justify,  I'ages  23  a.  524.  83  a. 

&  n,  (a) 

Where  a  warrant  is  sufficient  evi- 
dence of  the  writ  and  delivery,  in 
an  action  against  the  sheriff  for 
an  escape,  66.  &  n.  (a) 

A  warrant  to  distrain  for  poor  rate 
may  be  granted  before  the  time 
for  which  the  rate  is  made  is  ex- 
pired, 82  b 

A  warrant  need  not  be  under  seal, 
unless  required  by  statute,      83  a 

WARRANTY  OF  CHATTELS, 

Express  or  implied,for  breach  where- 
of deceit  lies,  30  a.  n.  (a) 
31  b.  n.  (a) 

Of  warranties  touching  the  sale  of 
horses,,  32.  n.  (a) 

WASTE. 

For  what  this  writ  lies,  and  what  is 
recoverable  under  it,         119  a.  & 

n.  (a) 

For  find  against  whom  it  lies,      ibid. 

Of  the  nature  of  this  writ,  and  pro- 
ceedings under  it,  ibid. 

Of  the  declaration,  pleas,  evidence, 
and  judgment,  119  b.  120 

A  forfeiture  for  waste  is  for  the  bene- 
fit of  the  reversioner,  16"0 

How  costs  are  to  be  allowed,    331  a 

See  Timber. 

WAY  OR  WATER-COURSE. 

Case  lies  for  a  disturbance  of  this 
right,  74  a.  to  75  a 

By  what  such  a  right  maybe  ex- 
tinguished, ibid.  &c  notes 

WILL. 

Where  a  recital  of  a  will  in  a  copy- 
hold admittance  is  good  evidence, 
and  against  whom,  108 

AVhat  persons  are  of  sufficient  ca- 
pacity to  make  a  will,  et  e  contra. 
Ilia.  n.  (fl).  Ill  b.  n.  (a) 

Of  the  requisites  to  the  due  execu- 
tion of  a  will  of  lands  by  the 
statute  of  frauds,j^ 2^234.  &  n.  (c) 

It  need  not  appear  on  the  face  of 
the  will  that  the  witnesses  were  in 


the  presence  of  tte  testator,  (at 
the  jury  will  decide  that,  Page  264, 

An  heir  at  law  has  a  right  to  ex- 
amine all  the  witnesses  to  his  an- 
cestor's will,  ibid.  &  n.  (a) 

Of  the  statute  of  25  Geo.  H.  which 

excludes  creditors   on   the    land, 

and  legatees  from  being  witnesses, 

26'5.  &  n.  (i) 

An  heir  may,  at  law,  prove  fraud  in 
obtaining  a  will,  though  sworn  to 
be  duly  executed,  Q66 

How  a  will  may  be  cancelled  or  re- 
voked, ibid, 

A  will  may  be  revoked  by  many  ways, 
not  mentioned  in  the  statute,  a& 
by  a  fine,  marriage,  or  a  subse- 
quent conveyance,  ibid. 

But  not   by  a  deed  of  partition  be- 
tween tenants  in  common,    266  a. 
•     n.  (a) 
WITNESS. 
,  When  defendant  in  an   action  for  a 
malicious  prosecution,  may  prove 
a  felony  committed,  14  b.  15 

A  son   who  gave  away  ,his   fa,ther'» 

money,  is  a  good  witness  ,to  prove 

it,  '35  a 

■  A  bankrupt  cannot  prove  his  own 

act  of  bankruptcy,  40  » 

Nor  property  in  himself,  or  a  debt 
due  to  himself,  without  releasing, 
the  surpla^s,  43  a 

A  party  rescued  may  be  a  witness, 
though  particeps  criminis,         62  a 

And  the  party  escaping  may  prove  a 
voluntary  escape,  67  b 

A  servant  cannot  prove  no  neglect 
in, an  action  against  his  master^ 
for  the  servant's  negligence,    77  ar 

If  a  material  witness  is  made  a  de- 
fendant in  ejectment,  he  must  let 
judgment  go  by  default,  98  a 

One  who  presented  to  a  living  cannot 
prove  the  presentation,  though  h« 
were  only  grantee  of  the  next 
avoidance,  „  105  a 

In  what  cases  neither  freemen  or  their 
wives  can  be  witnesses, 

Witness  in  India,  or  in  the  Colonies, 
how  to  be  examined,       199-  n.  (f»J 

Of  the  legal  capacities  of  persons  to 
be  received  as  witnesses,  and  who 
arc  by  law  incompetent,  283. f/  seq. 

See  also  EviDfiKCE  at  large. 


WORPS. 


OF   JPEINCIPAL    MATHERS, 


WORDS. 
See  Slander. 

WRECK. 

A  lord  wto  has  seized  a  wreck  may 
maintain  trover  for  it,     Page  33  h 

WRIT. 

If  ara  officer  justify  under  a  mesne 
process,  he  must  shew  that  the 
writ  was  returned,  but  a  bailiff 
need  only  shew  the  sheriff's  war- 
rant, 23  a 

Where  the  issuing  out  a  writ  to  save 
the  statute  of  limitations  must  be 
proved^  149  a.  130.  &  n.  (a) 
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Where  the  issuing  OTita  wrii  is  con 
sidered  as  tlje  commencemeut  of  a 
suit,       Pages  150,  151  a.  &  n.  (a) 

How  to  be  proved,  where  it  is  the 
gist  of  the  action,  and  how  whera 
it  is  only  inducement,  234  a 

WRITING, 

Where  entries  made  in  booTcs  by  per- 
sons deceased,  are  gciod  evidence, 
236  b.  28«  b. 

How  the  hand-writJDg  of  a  party 
must  be  proved,  and  in  what  cases 
a  comparison  of  hands  is  admis- 
sible, ibid. 

See  also  Evidbkce. 


TSTE    ISN». 


S.  Brooke,  Printer, 
35,  Patirnoster-Row,  Lomuom. 


Ill 


ERRATA. 


From  page  1  to  20,  where  the  pages  of  the  original  text  are  repeated,  the  key 

letters  a,  b,  <!tc.  are  not  added,  but  they  are  indexed  in  the  corrected  state. 
For  Holt  V.  Istei-fidd,  6  T.  Rep.  634  a.  3  a.  read  Holt  v.  Scholefield,  6  T.  Rep. 

691. 
For  Stawell  v.  Canme,  2  Lev.  50.  read  3  Lev.  50,  &c.  in  n.  (5)  4  b. 
To  Robinson  w.  Hildredon,  in  n.  (a)  pa.  5  a.  add  Cro.  Jac.  66. 
In  pa.  7  a.  line  2,  for  Charlter  -v,  Barrett,  Peake  221,  read  Peake  22. 
In  that  part  of  n.  (a)  to  pa.  22  a.  which  stands  under  pa.  22  c.  for  Boyce  v. 

Campbell,  read  Boyce  v.  Douglas. 
In  pa.  46  a.  line  20,  for  29,  read  29  Eliz. 

62  b.  line  7,  for  Homer  read  Homer. 

The  commencement  of  pa.  101,  of  the  original  text,  being  omitted,,  place  it 

against  line  23,  in  pa.  100  a. 
In  pa.  121  a.  line  31,  Webb's  Case,  8  Co.  49,  read  8  Co.  90,  and  again  io  n.  (o) 

of  same  page. 
In  pa.  136  b.  line  5,  add  (a),  and  prefix  (a)  to  the  note. 
— — —  139  a.  n.  (a)  line  6,  for  assignees  read  lessor.  ' 
142  a.iline  19,  for  Ride  v.  Buelock,  read  Rede  v.  Berelock. 

•  145  b.  line  6,  for  have  read  raise. 

To  pa.  156.  n.  {b)  after  Pitt  v.  Morley,  ib.  362,  read  "  it  was  held  that  a  tender 

"  may  be  pleaded  after  a  judge's  order  for  time  to  plead." 
In  pa.  174,  n.  {b)  line  6,  for  evidence-houd,  read  evidence  a  bond. 
In  pa.  189,  n.  (ft)  line  4,  after  "  defeat"  add  "  the  plaintiff." 

■  190,  n.  {&)  for  Scott  v.  Carey,  read  Scott  v.  Airey,  and  after  "  in  Scacc." 
add  3  Gwil.  1174. 

In  pa.  232  b.  line  5,  for  Charges  read  Clarges. 

In  that  part  of  n.  (a)  to  pa.  249  a.  which  stands  under  pa.  249  b.  after  <<  Welch 

V.  Richards,"  read  Barnes  468. 
In  pa.  271  a.  line  21,  for  "  drawee"  read  "  payee." 
'  321,  line  4,  for  2  Stra.  1023,  read  2  Stra.  1006. 

■  329  a.  n  (c)  line  3,  for  "found"  read  "founded." 

•  329  b.  line  3,  after  «  impounding"  add  Mwr  v.  Hall,  T.  1  Geo.  I. 
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